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PRESS  NOTICES  OF  THE  FIRST  EDITION. 

THB  T1ME5  (Literary  Supplement),— "*  Eveij  chapter  testiflee  to 
oontdentioiis,  painitwng  labour.  The  authors  do  not  ahirk  difflotUt  qneBtiona. 
They  do  not  hide  imperfect  knowledge  under  generalitiea.  Their  ftatements  are 
well  **  doonffiented."  It  is  a  critical,  well-oonaidered  history  of  the  war  from  the 
point  of  yiew  of  the  lawyer.  Students  will  be  grateful  for  the  collection  of  (acts 
and  documents  in  the  appendix.  .  .  .  They  have  reriewed,  in  a  book  certain  to 
be  often  consulted,  most  of  the  chief  questions  of  international  law  which  have 
arisen  during  the  war  in  a  spirit  of  fairness  and  with  conspicuous  ability.  ...  It 
is  a  piece  of  well-knit,  solid  work.    It  embodies  research  and  care." 

LAW  TIMES.—''  Messrs.  Smith  and  Sibley  have  produced  a  work  whoee 
every  page  bears  testimony  to  pitient  research,  admirable  arrangement  of  facts, 
calm  judgment,  and  high  ability  as  exponents  of  judicial  principles  based  on 
historic  predicts,  which  they  have  summarized  for  their  readers,  furnishing 
them  bv  copious  footnotes  with  the  sources  of  their  information.  ...  This  work, 
which  is  no  exaggeration  to  term  a  monumental  p^>duction  of  learning,  canuoi 
be  regarded  merely  as  a  text4)ook,  or  a  book  of  referenca  It  enn  be  peruAed  with 
high  intellectual  pleasure,  not  solely  for  the  purposes  of  study,  but  <)f  m«uul 
relaxation,  by  every  one  to  whom  *•  affairs " — to  use  a  favourite  word  of  Ix)rd 
Beaoonsfield — are  of  interest,  as  a  public  man,  a  jurist,  a  philosopher,  historian^ 
or  practising  barrister.  .  .  .  This  passage  gives  the  mental  attitude  of  the 
writers,  but  their  admittedly  favourable  opinion  of  Japan  dites  not,  in  our  judg- 
ment, affect  in  the  least  the  absolute  impartiality  of  their  exposition  of  inter- 
national practice,  nor  the  highly  judicial  tone  of  their  deductions.  .  .  .  One  of 
the  great  charms  of  this  work  consists  in  the  references  to  the  unoonaoious 
development  in  the  practice  and  working  of  international  law  resulting  from 
progp^  in  scientific  Knowledge.*' 

LAW  QUARTERLY.—**  We  regard  the  book  as  a  valuable  storehouse  of 
the  most  recent  facts  in  international  law.*' 

SATURDAY  REVIEW.—"  A  rich  storehouse  both  of  ancient  and  modem 
history  as  made  by  war.  ...  It  is  a  record  of  recent  events  that  are  still  scattered 
in  quarters  where  it  is  extremely  difficult  to  find  them ;  and  the  convenience  is 
great  of  having  within  one  volume  all  the  &cts  and  documents  relating  to  tho 
disputes  which  arose  out  of  the  facts  of  the  war." 

THE  SPEAKER.—**  The  strong  points  of  the  book  are  the  chapters  on  tlie 
laws  on  neutrality,  and  especially  of  contraband.  Tlie  authors  have  made  an 
interesting  collection  of  authorities,  from  Grotius,  Bynkershoek  and  Vattel  to  Lord 
Stowell  and  the  late  Mr.  HalL  They  give  a  readable  account,  interspersed  with 
comments  often  smart  and  vigorous,  of  the  principal  cases  in  which  neutral 
commerce  was  disturbed  by  the  Busaian  and  Japanese  fleets  ...  a  book  to  bo 
used  ...  by  all  interested  in  the  subject  If  it  is  thoroughly  roviaed  it  will 
become  a  standard  work.*' 

CHAMBER  OP  COMMERCE  JOURNAL.— ''The  authors  of  the  above 
work  have  performed  a  service  oi  tlie  utmost  value  in  presenting  a  reasoned 
examination,  not  only  of  the  points  of  novelty  and  far-reaching  principle  that 
arose  during  the  recent  war,  but  also  of  those  questions  which  are  of  special 
interest  to  commerce  and  the  shipping  industry.  The  various  questions  that 
attained  such  prominence  during  the  war,  such  as  contraband  of  war,  laying  mines 
in  mid-ocean,  the  use  of  wireless  telegraphy  in  war,  the  destruction  of  neutral 
vessels,  the  right  of  search,  and  the  reception  of  belligerent  cruisers  in  neutral 
waters,  are  all  dealt  with  in  a  particularly  thorough  and  lucid  manner.  ...  To 
the  ship-owner  and  merchant,  as  well  as  to  the  student,  the  work  under  notice 
will  be  of  the  utmost  interest  and  value.*' 

THE  STANDARD.—"  A  fine  example  of  careful  and  hitelligent  work." 
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DEDICATION. 


Dear  Sir  Bobert  Fmlay, 

We  did  not  venture  to  dedicate  to  you  the  first  edition 
of  a  work  which  not  even  your  name  might  have  redeemed  from 
failure.  Two  facts  encouraged  us  to  ask  your  leave  to  address 
the  second  edition  to  yourself:  we  were  influenced  first  by  the 
unexpected  success  which  the  first  edition  achieved^  and  secondly 
by  the  spontaneous  kindness  with  which  you  assured  us  of  your 
substantial  concurrence  in  the  conclusions  contained  herein. 

This  was  indeed  "  laudari  a  laudato  viro,'^  for  it  had  been 
your  official  dnity  to  advise  the  late  Oovemment  in  most  of  the 
difficult  matters  of  controversy  which  are  treated  in  the  following 
pages. 

We  have  followed  at  a  long  interval  in  your  footsteps^  and 
we  greatly  value  the  appreciation  which  you  have  been  good 
enough  to  express  of  our  work. 

F.  E.  8. 

N.  W.  8. 

*•  To  Sir  Bobert  Finlay,  KC. 

Formerly  kU  Majesly*t  Aitomey'OeneralJ* 
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PREFACE. 


The  kindness  with  which  the  public  received  the  first  edition 
of  this  work  has  rendered  a  second  edition  necessary  within 
a  period  which,  haying  regard  to  the  nature  of  the  book,  must 
be  pronounced  short.  We  were  at  first  in  hopes  that  this 
circumstance  would  haye  enabled  us  to  recast  the  whole  work, 
in  order  to  attenuate,  so  far  as  might  be,  the  joumalistio 
element  which  was  inevitably  conspicuous  in  a  book  which 
appeared  almost  the  day  peace  was  signed.  It  was,  however, 
found  that  this  object  could  not  be  attained  without  rewriting 
and  rearranging  the  work — a 'task  which  for  many  reasons  it 
was  not  possible  for  us  to  undertake.  We  have  therefore  con- 
tented ourselves  with  large  omissions  when  the  matter  contained 
in  the  first  edition  seemed  merely  of  temporary  interest,  with 
some  not  unimportant  addi^ons,  and  with  very  many  cor- 
rections, which  the  suggestiveness  of  critics,  or  our  own 
observations,  have  enabled  us  to  make. 

We  are  not  without  hope  that  in  its  present  shape  the  work 
will  be  found  useful  for  reference  by  those  who  undertake  the 
responsible  duty  involved  in  the  scientific  consideration  of 
International  Law  as  a  growing  body  of  doctrine. 

F.  R  SMITH. 
N.  W.  SIBLEY. 
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inteenationaij  law 

AS    INTERPBETED 
DUBING    THE    RUSSO-JAPANESE    WAR. 


INTBODUCTORT. 


Thb  points  on  which  international  law  differs  firom  law  proper 
are  almost  as  familiar  as  the  points  of  resemblance.  It  pos- 
sesses in  a  high  degree  many  of  the  attributes  which  spring 
most  readily  to  the  mind  which  dwells  upon  the  conception  of 
law.  It  is  deficient,  however,  in  the  one  element  which  is  of 
greatest  practical  importance.  Nor  is  the  deficiency  discover- 
able merely  by  the  nicely  trained  analysis  of  a  disciple  of 
Anstin.  A  very  ordinary  type  of  mind,  quite  unfamiliar  with 
the  technical  meaning  of  the  missing  ''  sanction/'  is  able  to 
appreciate  the  distinction  with  remarkable  clearness.  A 
British  shipowner  with  a  commercial  quarrel  upon  his  hands 
is  comfortably  familiar  with  its  development  firom  the  issue 
of  his  writ  until  the  delivery  of  judgment  in  the  Commercial 
Court  The  same  man  is  conscious  of  unplumbed  depths, 
of  disagreeable  and,  worse  still,  of  incalculable  possibilities 
when  he  learns  that  his  vessel  must  abide  the  issue  of  a 
tribunal  in  session  at  Yladivostock  or  Tokio  to  administer 
law,  the  very  rules  of  which  are  often,  before  the  event, 
unknown  to  his  professional  adviser.  Such  a  man  must 
often  have  reflected  with  bitterness,  when  offered  the  stone 
of  diplomatic  remonstrance,  upon  the  irony  latent  in  the 
term  law  of  nations.    The  merchant  who  continues  his  trade 
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in  proYisicms  to  a  Japanese  port  which  is  hondreds  of  miles 
remote  from  the  seat  of  belligerent  operaticms,  is  adrised  in 
England  that  his  traffic  is  innocent  When  confronted  with 
the  arrest  and,  if  he  be  nnnsoally  nnfortnnate,  the  destruction 
of  bis  vessel,  he  is  likely  to  realise  the  defect  of  a  so-called  law 
unillamined  by  the  penetrating  Boman  maxim,  nemo  poied 
judex  ene  in  re  sua. 

It  is,  moreover,  highly  important  to  observe  that  the  branch 
of  intematicmal  law  which  has  engaged  the  attention  of  prine 
conrts  is  the  very  part  of  the  system  which  exhibits  the  most 
numerous  points  of  analogy  to  law  proper.  If  it  fails  here 
there  is  little  hope  for  the  more  impcMtant  residue,  which  is 
concerned  not  with  the  claim  of  foreign  traders,  but  with  high 
matters  of  national  policy.  In  civilised  countries  prise  courts 
invariably  profess,  and  commonly  attain  to,  a  high  standard  of 
adherence  to  established  principlesi  The  abstract  view  was 
very  clearly  stated  by  Lord  Btowell*^  whose  practice  was 
inflexibly  consistent  with  his  theory. 

^In  forming  this  judgment  I  trust  that  it  has  not  escaped 
my  anxious  recollection  for  one  moment  what  it  is  that  the 
duty  of  my  station  caUs  for  from  me,  namely,  to  consider 
myself  as  stationed  here  not  to  deliver  occasional  and  shifting 
opinions  to  serve  present  purposes  of  particular  national  interest^ 
but  to  administer  with  indifference  that  justice  which  the  law 
of  nations  holds  out  without  distinction  to  independent  states, 
some  happening  to  be  neutral  and  some  to  be  belligerent 
The  seat  of  judicial  authority  is  indeed  locally  here,  in 
the  belligerent  country,  according  to  the  known  law  and 
practice  of  nations ;  but  the  law  itself  has  no  locality.  It  is 
the  duty  of  the  person  who  sits  here  to  determine  this 
question  exactly  as  he  would  determine  the  same  question 
if  sitting  at  Stockholm — assert  no  pretension  of  the  part  of 
Great  Britain  which  he  would  not  allow  to  Sweden  in  the 
same  circumstances,  and  to  ignore  no  duties  on  Sweden,  as 
a  neutral  country,  which  he  would  not  admit  to  belong  to 
Great  Britain  in  the  same  character.  If,  therefore,  I  mistake 
the  law  in  this  matter,  I  mistake  that  which  I  consider,  and 
»TheJfaf<a,lC.Bob.atpi848.  ' 
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which  I  mean  should  be  considered,  as  the  aniversal  law  upon 
the  qnestioD." 

It  might  be  thought  that  a  code  o|  rules  honestly  adminis- 
tered upon  these  principles  would  be  fairly  entitled  to  the 
term  of  law.  Yet  even  here,  in  the  least  assailable  side  of 
international  law,  a  fundamental  qualification  is  required.  To 
justify  the  conception  of  law  not  only  must  the  judge  be 
honest  and  the  principle  judicial,  but  the  system  administered 
must  be  stable,  consistent  with  precedent^  and,  aboye  all, 
unsusceptible  of  tariation  at  the  hands  of  the  litigant,  m. 
00  hjfp(4he9i  the  belligerent  Power  of  whose  jurisdiction  the 
tribunal  is  the  creation.  If  the  judge  be  disposed  and  con- 
stitutionally authorised  to  decide  matters  coming  before  his 
prize  court  with  complete  indifference  to  the  transient  claims 
of  the  belligerent's  policy,  we  have  a  fiEdrly  dose  approxi- 
mation to  law  with  its  twin  connotations  of  regularity  and 
ooerdyeness.  To  take  a  simple  illustration.  If  a  Bossian 
judge  decides  the  fate  of  an  EngUsh  prize  by  reference  to 
the  well-established  principles  out  of  which  the  rule  of  inter- 
national law  has  been  gradually  shaped,  he  exercises  functions 
comparable  to  those  discharged  by  any  other  judge  of  law. 
If,  however,  he  professes  himself,  or  is  in  fact  unable,  to 
challenge  the  legality  of  a  manifesto  promulgated  ad  hoehj 
his  GU)yemment,  e.g.  a  list  of  contraband  articles,  he  ceases 
to  administer  law,  and  becomes  the  creature  of  a  system  which 
is  the  very  negation  of  law. 

The  matter  becomes  still  clearer  when  examined  from  the 
point  of  yiew  of  disputes,  not  between  belligereut  nation  and 
neutral  individual,  but  between  nation  and  nation.  It  is,  of 
course,  true  that  here,  as  elsewhere,  there  exists  a  mass  of 
quasi-authority  to  which  deference  is  at  least  ostensibly 
paid,  but  no  one  who  has  been  professionally  familiar  with 
litigation  will  be  deceived  either  by  this  circumstance  or  by 
the  legal  dress  in  which  dipbmatic  disputes  are  commonly 
conducted.  Even  if  the  assumption  be  made  that  the  rules 
of  international  law  are  as  well  ascertained  as  those  of  a 
scientifically  codified  modem  system  (an  assumption  which 
is   notoriously  mcojmstemt   witii    the  fetcts),  the    so-called 
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'^adjeotiye"  portion^  or  that  Inranch  which  is  oonoerned  with 
the  enforcement  of  remedies,  remains  entirely  deficient  in 
the  first  postulates  of  every  ciyilissed  system  of  jurispmdence. 
In  other  words,  even  an  agreed  code  of  rules  is  useless  unless 
reinforced  by  an  indifferent  tribunal  for  the  purpose  of  finding 
the  facts.  Every  practising  barrister  knows  how  seldom  he 
meets  with  a  case  in  which  the  issues  are  purely  legal,  and 
how  necessary  it  is  for  the  tribunal  to  find  certain  &cts 
before  the  legal  issues  involved  can  be  usefully  discussed. 
A  simple  illustration  makes  the  distinction  clear.  A  and  B 
are  litigants  in  an  English  Court  Their  counsel  are  in  sub- 
stantial agreement  as  to  the  law  applicable  to  their  dispute, 
but  A's  witnesses  give  one  version  of  the  fsusts  and  B's 
another.  The  judge  hears  the  evidence,  finds  the  facts  one 
way  or  the  other,  and  has  little  difficulty  in  determining  the 
considerations  of  law  which  govern  the  facts  as  found.  Substi- 
tute Bussia  and  Japan  for  A  and  B,  and  consider  the  course 
of  events.  The  diplomatic  correspondence  is  long  and  sterile 
because  each  disputant  continually  repeats  his  own  version  of 
the  facts,  and  dilates  upon  the  law  appropriate  to  these  facts. 
Progress  is  impossible  simply  because  there  is  no  method  of 
dealing  with  these  preliminary  issues.  The  clearest  code  in 
the  world  is  of  no  use  to  litigants  who  are  in  controversy  as 
to  the  facts,  and  are  equally  entitled  to  insist  upon  their  own 
version.  These  considerations  are  so  fisuniliar  that  we  are  in 
some  danger  of  missing  their  significance.  In  fact,  they 
suggest  the  conclusion  that  convenience  has  placed  inter- 
national law  upon  a  pedestal  which  it  has  little  claim  to 
occupy.  Suppose,  for  instance,  a  universal  admission  by  all 
competent  international  authorities  that  Bussia  was  right 
and  Japan  wrong  in  the  controversies  which  preceded  the 
late  war.  Conceive  that  all  the  jurists,  from  Grotius  down- 
wards, agree  with  the  consistent  stream  of  international  prac- 
tice to  vindicate  the  pretensions  of  Bussia.  Yet,  so  far  as 
international  law  is  concerned,  Japan  is  entitled  to  put  her 
quarrel  to  the  hazard  of  the  sword.  To  parody  the  title  of 
a  valued  convenience  in  the  jurisprudence  of  Bome,  there  is 
Ugitimatio  per  aubsequena  belium.   And  if  Japan  were  to  succeed 
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in  a  war  with  such  an  origin,  her  yiotorions  armies  might 
march  in  oonqnest  to  Moscow  without  violating  any  role  of 
international  law. 

To  summarize  the  above  views :  international  law  consists 
of  rules  to  regulate  relations  which  have  a  legal  rather  than  a 
moral  character;  its  treaties  and  controversies  have  assumed  a 
legal  guise,  encouraged  by  a  general  willingness  to  increase 
their  apparent  obligatoriness.  But  it  none  the  less  remains 
broadly  true  that  it  is  deficient  in  that  coercive  side  of  the 
term  law  which  is  above  all  others  essential  and  characteristic. 
AU  civilized  nations  agree  that  they  are  bound  by  its  principles, 
and  in  the  majority  of  cases  find  it  convenient  to  observe  them. 
On  the  other  hand,  they  are  not  infirequently  broken,  and 
breaches  may  be  consecrated  by  adding  successful  violence 
to  the  original  offence.  In  reality  the  sources  of  its  strength 
are  three :  (i)  A  regard  which  in  a  moral  community  often 
flickers  but  seldom  entirely  dies,  for  national  reputation  is 
affected  by  international  public  opinion;  (ii)  an  unwillingness 
to  incur  the  risk  of  war  for  any  but  a  paramount  national 
interest ;  (iii)  the  realization  by  each  nation  that  the  convenience 
of  settled  rules  is  cheaply  purchased  on  the  whole  by  the  habit 
of  individual  compliance. 

The  outbreak  of  war  between  Bussia  and  Japan  was  naturally 
of  interest  to  all  who  follow  the  development  of  public  law. 
It  was  scarcely  conceivable  that  a  prolonged  and  arduous 
campaign,  both  by  sea  and  land,  should  be  fought  out  without 
testing  and  modifying  many  rules  which  have  been  repeated 
in  the  text-books.  The  personality  of  the  opposed  nations 
rather  widened  than  otherwise  the  possibilities  of  the  struggle. 
On  the  one  side  was  Bussia,  the  convener  of  the  Hague  Con- 
ference, the  builder,  in  a  figurative  way„  of  the  nineteenth- 
century  Temple  of  Peace.  For  her,  indeed,  the  latter  r6le 
was  a  novel  one.  Historically,  her  efforts  in  the  direction  of 
consolidating  and  adhering  to  the  law  of  nations  have  been 
neither  conspicuous  nor  successful  It  is  not  yet  forgotten 
how,  in  1870,  when  the  hands  of  Europe  were  tied  by  the 
Franco-Prussian  War,  Bussia,  without  the  slightest  ground 
of  excuse,  repudiated  the  solenm  treaty  of  1856,  and  indirectly 
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fltniok  a  blow  at  the  whole  treatj  law  of  naticms.  In  later 
yean  her  Far-Eastern  pdicy  hat  fdmished  a  sinister  oom« 
mentary  upon  the  Hague  proposals.  International  law  is  not 
indeed  concerned — at  least  not  nntil  inyok^d  by  Ohina — ^with 
the  repeated  breadies  of  fidth  which  marked  the  acquisition 
and  growth  of  Bossian  inflnenoe  in  Manchnria ;  public^  like 
mnnicipaly  law  hands  over  to  the  censore  of  the  moralist  the 
man  who  merely  says  the  tiling  which  is  not  Open  conqnest 
in  these  regions  would  have  been  legal,  as  we  have  seen  above, 
bat  it  wonld  have  been  impolitic  and  difficolt;  the  world  was 
therefi^e  treated  to  the  idle  fiction  of  leases,  and  a  new 
refinement  was  added  to  the  conceptions  of  international  law. 

The  record  of  Japan  in  international  matters  was  of  a  very 
different  character,  bat  here  again  there  were  in  existence 
many  &otors  making  for  ancertainty.  The  (uyilisation  of  the 
West,  widely  diffosed  as  it  was  known  to  be  in  Japan,  was 
ncTertheless  a  plant  of  recent  introdnction,  and  there  were 
some  who  donbted  whether  it  woald  be  proof  against  the 
savagery  excited  by  warfare  even  among  the  most  calti- 
Tated  nations  <tf  tiie  world.  Others — and  amongst  their 
nnmber  were  many  who  know  Japan  best — pointed  to  an 
escatcheon  kept  with  one  single  exception  stainless  daring  the 
trying  straggle  with  China,  and  predicted  that  the  nation 
which  had  preserred  its  dignity  in  the  face  of  her  hamiliation 
at  Port  Arthar,  which  had  never  forgotten  the  language  of 
conrtesy  and  patience  in  the  exasperating  negotiations  with 
St.  Petersburg,  would  observe  with  scrupulous  correctness  the 
rules  of  international  law  as  understood  by  the  experts  at 
Tokio. 

The  struggle  extended  over  a  period  sufficiently  long  to 
justify  an  examination  of  its  bearings  upon  the  doctrines 
of  international  law.  Many  points  of  novelty  have  arisen 
and,  what  is  more  important,  one  or  two  questions  of  far- 
reaching  principle.  The  former  are  dealt  with  at  length 
in  the  following  pages,  but  it  is  perhaps  convenient  to  indicate 
the  latter  in  this  place.  Under  this  head  it  may  be  con- 
fidently stated  that  the  real  significance  of  this  war  from  the 
point  of  view  of  public  law  lies  in  the  indifference  with  niiich 
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hns  treated  the  rights  of  neutrals,  ae  those  rights 
have  been  hitherto  nnderstoocL  The  nndiseriminating  oom- 
prehensiTenees  of  her  list  of  contraband  articles,  her  repndia- 
tion  of  the  distinction  between  conditional  and  unconditional 
contoaband,  her  claim  to  destroy  neutral  vessels  upon  proTOca- 
tion  so  extremely  slight,  and,  finally,  her  bold  contention  as 
to  the  status  of  the  yolunteer  cruisers,  suggested  decisiyely 
that  the  Bussia  of  1904  is  still  in  essentials  the  Bussia  of 
1870.  The  force  of  these  reflections  was  increased  rather  than 
lessened  by  the  fact  that  the  statesmen  responsible  for  those 
usurpations  upon  neutral  rights  were,  at  least  for  the  moment, 
the  spokesmen  of  a  defeated  power.  Had  Bussia  been  in  the 
flush  of  conquest  and  in  possession  of  the  sympathy  of  France 
and  (Germany,  it  may  well  be  doubted  whether  any  concession 
would  have  rewarded  the  efforts  of  British  diplomacy.  And  yet 
many  of  the  pretensions  advanced  from  St  Petersburg  were 
in  conflict,  as  will  be  seen  hereafter,  with  the  whole  weight 
of  authoritative  opinion  from  Grotius  down  to  Lord  BtowelL 

It  may  indeed  be  asked  whether  the  reference  to  authority, 
which  is  so  frequent  in  the  pages  that  follow,  is  of  practical 
importance  in  the  present  condition  of  diplomatic  controversy. 
Did  the  cogency  of  Orotius  disappear  at  the  time  when  Homer 
lost  his  vogue  in  the  House  of  Commons  ?  The  answer  is, 
perhaps,  that  after  a  period  of  reaction  against  excessive  over- 
valuation the  opinions  of  jurists  are  now  considered  with  a 
stricter  sense  of  proportion.  Their  views  are  valuable  in  pro- 
portion  to  the  personal  weight  of  the  writer,  and  still  more  to 
unanimity  among  authorities  belonging  to  different  nations, 
and  presumably  under  the  influence  of  different  preconceptions. 
It  is,  indeed,  hardly  conceivable  that  men  of  action — ^men  of 
the  Bismarck  type — ^will  be  deterred  from  a  course  which 
promises  advantage  by  the  admonitions  of  Grotius  and  his 
successors.  They  ^re  more  likely  in  Bismarck's  methods  to 
employ  a  diligent  student  to  discover  in  the  vast  literature  of 
the  subject  a  more  &vourable  opinion.  Even  so  moderate  a 
statesman  as  Lord  Salisbury  pronounced  that  international 
law  depended  generally  on  the  prejudices  of  the  writers  of 
text-books.    It  may  be  assumed  that  when  authority  is  nicely 
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balanced,  ao  that  a  plausible  argmnent  is  possible  on  either 
side,  the  man  of  afEGdis  will  not  embarrass  himself  by  weighing 
too  scmpnlonsly  opinion  and  ooonter-opinion.    He  will  choose 
his  coarse  at  the  moment,  and  collect  the  authorities  at  his 
leisure.    It  is,  however,  in  one  way  almost  as  important  as  it 
ever  was  to  note  both  the  corrent  of  national  practice  and 
of  expert  opinion  in  questions  of  public  law,  because  public 
opinion  is  strongly  inflaenced  in  all  dyilized  countries  by 
the  yiews  of  those  who  profess  a  special  familiarity  with  its 
problems.    The  practical  importance  to-day  of  citations  from 
the  old  jurists  lies  in  the  respect  still  paid  to  them  in  the 
pages  of  the  better  known  text  writers,  in  diplomatic  corre- 
spondence, and   so  ultimately  in  that  intematioDal  public 
opinion  which  is,  after  all,  the  strongest  bulwark  of  inter- 
national law.    For  these  reasons  it  has  been  thought  useful 
and,  at  least,  historically  interesting  to  examine  in  the  follow- 
ing pages  the  various  points  which  have  arisen  in  the  light  of 
similar  controversies  which  have  preceded  them,  and  the  dis- 
cussions provoked  by  such  controversies.    It  is  apparent  that 
the  most  important  of  the  questions  under  consideration  have 
concerned  Bussia  on  the  one  hand,  and  a  neutral  nation  on  the 
other.    Japan  has  only  once  been  brought  into  direct  collision 
with  public  opinion,  and  even  on  that  occasion  the  voice  of 
authority  was  almost  equally  divided.     The  considerations 
involved    in  what  is  commonly  known  as  the  cuttiig-out 
incident  are  discussed  in  detail  elsewhere.    It  may  be  fully 
conceded  that  the  curiously  artificial  situation  created  by 
the  partial  neutralization  of  China  by  the  belligerents  lent 
strong  support  to  the  contentions  put  forward  in  the  official 
Japanese  apologia^  but  it  is  none  the  less  permissible  to  regret 
that  Japan  should  even  for  a  moment  have  stood  in  the 
debatable  land  of  international  subtilties.    Throughout  the 
war  her  attitude  has  been  one  of   intelligent  correctness, 
''giving  nothing  away**  in  the  current  phrase,  but  taking 
no  liberties  with  accepted  international  practice.    Few  sub- 
jects in  the  astonishing  curriculum  of  Japanese  education 
have  proved  more  attractive  than  the  study  of  law.    The 
law  students  in  the  University  of  Tokio  are  far  more  numerous 
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than  those  of  any  other  tacvltj,  and  it  is  stated  that  public 
law  and  inteinational  law  are  the  &yoarite  subjects  of  research. 
From  the  moment  that  Japan  successfully  asserted  her  daim 
to  enter  the  concert  of  ciyilized  nations  she  set  aside  some  of 
the  finest  minds  in  the  country  to  become  the  yigilant  guardians 
of  her  international  legality.  She  left  as  little  as  possible  to 
the  international  law  of  the  quarterdeck,  and  it  is  reported 
that  jurists  were  attached  to  the  staffs  of  her  marshals  to 
instruct  and  advise  them  in  the  subject  of  their  particular 
study.  Thus,  in  the  Chinese  War,  Professors  Takahashi  and 
Uriga  were  appointed  respectiyely  to  advise  the  navy  and 
army/  and  in  their  accounts  of  the  questions  which  arose 
for  discussion  made  a  permanent  addition  to  the  literature  of 
the  subject  It  is,  perhaps,  not  fanciful  to  trace  in  the  masterly 
documents  which  have  from  time  to  time  been  put  forward  by 
the  Imperial  Gbyemment,  the  skiU  and  experience  of  specialists 
who  have  given  their  lives  to  a  particular  study,  and  who 
enjoy  in  Japan  a  practical  influence  which  is  hardly  conceded 
elsewhere.  The  conjecture  may,  perhaps,  be  put  forward  that 
had  the  relations  of  Bussia  with  neutrals  been  determined  by 
men  with  the  learning  and  experience  of  Professor  Martens 
instead  of  by  a  council  commonly  supposed  to  contain  an 
excessive  proportion  of  grand  dukes,  the  controversies  provoked 
by  the  war  would  have  been  at  once  less  frequent  and  less 
bitter. 

>  2VMM,  Oet  6, 1901. 
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THE  NOBMAL  RELATIONS  OF  RUSSIA,  JAPAN, 
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CHAPTER  I. 

BSLLIGBBSNT  OPBBATIONB  IN  NBUTBAIi  TEBBITOBY  IN  THE 
BUSSO-JAPANBSE   WAB. 

SuoH  &ot8  aiisiiig  out  of  the  events  of  the  war  as  illustrate  the  Normal  rei*- 
principle  that  nentral  territory  must  not  form  the  basis  of  nhh.^  m^"** 
belligerent  operations,  may  be  conveniently  divided  into  those  ^^*^ 
which  relate  to  Manchoria,  Korea,  and  China  respectively. 
The  &ots  relating  to  Manchuria  and  Korea  are  somewhat 
complex,  and  fhmi  the  first  have  been  recognisied  as  pre- 
senting problems  of  great  difficulty  in  the  light  of  inter- 
national law. 

It  will  be  convenient  to  examine  first  by  what  right  theStntnfofBiis- 
Bnssians  have  rendered  Manchmia,  as  Belgium  was  in  the  ^^ 
Oreat  War,  the  battlefield  of  nations  other  than  the  terri- 
torial sovereign. 

At  the  conclusion  of  the  Chino- Japanese  War  of  1894-5,  by  JHNm  aeqnirefl 
the  Treaty  of  Shimonoseki,  April  16^  1895,  China  agreed  to br Tn^tyoi 
cede  the  Uao-tung  peninsula,  on  which    Port   Arthur   igS^""*^^- 
situate,  to   Japan,  besides    paying   her   200  million    taels. 
Bussia,  (Germany,  and   France   interposed,  and  objected  to  Interroitkni 
the  retention  of  any  territory  on  the  mainland  by  Japan,  pn^^d 
The  victors  had,  therefore,  to  be  content  with  the  acquisition  ^**™^y« 
of  Formosa  and  the  Pescadores  Islands,  and  an  additional 
indemnity  of  thirty  million  taels.^    When  Bussia  ultimately 
acquired  the  Liao-tung  peninsula  in  1898,  Kr.  Balfour  re- 
minded the  House  of  Commons  that  the  Russian  objection 
to  a  Japanese  Port  Arthur  was  that  it  would  have  been 
a  constant  menace  to  the  capital  of  China,  dominating,  as 
>  <*  Aannftl  Begifter,"  tSdS,  p.  848. 
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it  did,  the  maritiiiie  approadbes  to  PeldiL  Subsequent 
eTents  cart  a  significant  light  upon  Bossia's  action  in  1895. 
Sir  W.  Haroonrt  observed  of  intervention  that  '^its  essence 
is  illegality,  and  its  jurtification  is  its  snccess.**  An  inter- 
vention, like  that  of  Bnssia  in  1895,  can  hardly  be  called 
soccessfol  when,  within  a  single  decade,  it  has  the  effect  of 
oommitting  the  State  which  intervenes  to  a  mortal  rtmggle 
with  one  of  the  parties  whose  action  gave  rise  to  the  inter- 
vention. It  is  difficult  not  to  regard  her  action  in  1895 
as  not  merely  the  overbearing,  bnt  even  the  exclusive  canse 
of  the  great  war  of  1904.  Thoogh  the  intervention  of  1895 
socceeded  in  its  immediate  object^  it  periiaps  illustrates,  as 
eonspicnoosly  as  any  in  history,  that  other  apluMism  of  Sir 
W.  Harcoort's,  ''Of  all  things  at  onoe  the  mort  illegal  and 
the  mort  nnjostifiable  is  an  nnsnccessfnl  intervention.*' 
Aneg^dteeiet  ^^^  Bnssia  did  not  rert  content  with  the  advantage  she 
^[^^1^^^  had  gained  over  Japan  in  1895.  Ever  active  and  vigilant, 
GhiiM.  hat  diplomacy  reaped  important  froits  in  the  course  of  the 

following  year.  The  rumours  of  a  Bosso-Chinese  treaty  were 
revived  in  March,  1896,  and  in  December  what  claimed  to 
be  the  text  of  the  treaty  was  publiahed*  In  St  Petersburg 
nothing  was  known  of  it.  In  &ct  there  is  little  doubt  that  a 
secret  treaty  arrangement  had  been  concluded  between  Bossia 
and  China.  The  text  of  this  agreement  or  trerty  as  published 
was,  it  is  alleged,  only  that  of  the  draft  proposed  by  Count 
Cassini,  Russian  Minister  at  Pekin,  for  the  approval  of  the 
Chinese  Gk)vemment,  and  was  materially  modified  before 
definitive  adoption.  By  this  so-called  treaty  China  allowed 
Bussia  to  extend  the  Siberian  railway  across  Manchuria^  bom 
Yladivostock  to  Hunch-un,  and  thence  to  the  capital  of  the 
Kirin  province,  also  £rom  a  city  in  Siberia  to  Aigun,  to 
the  provincial  capital  of  Tsitshur,  to  Petund  in  the  province 
of  Eirin  and  thence  to  the  capital  of  Earin.  The  entire 
control  of  the  railways  was  to  be  in  Bussia's  hands  for  thirty- 
six  years,  at  the  end  of  which  time  China  was  at  liberty  to 
redeem  them.  Bussia  was  to  be  allowed  to  build  another  rail- 
way from  Mukden  to  the  Siberian  trunk  line  if  China  fedled  to 
build  it     She  was  further  empowered  to  place  soldiers  jbA 
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important  stations  to  protect  railway  pr^^rty.  China  was 
permitted  to  engage  Bnssian  officers  to  reform  her  army 
organiaation.  An  additional  clause  proyided  Bossia  with  a 
seapcMTt  China  farther  undertook  to  lease  to  Bossia  the 
port  of  Ei^o-ohau,  in  the  proYince  of  Shantung.  These  ^ 
nimours  were  substantially  confirmed  shortly  afterwards  by 
the  issue  of  an  imperial  ordinance  giving  the  Csar^s  sanction 
to  the  articles  of  association  of  the  Eastern  Chinese  Bailway 
Company,  which  undertook  to  construct  a  railway  on  Chinese 
territory  in  connection  with  the  Bussian  Trans-Siberian  Bail- 
way.  The  company  was  to  have  a  capital  of  five  nullum 
roubles,  and  the  line  was  to  be  completed  in  six  years. 
Even  at  that  date,  in  1896,  the  National  ZeUwng  argued 
that  the  treaty  could  only  be  the  fragment  of  a  wider  agree- 
ment procuring  for  Bossia  the  ultimate  possession  of  Port 
Arthur.  But  in  this  country  later  eyents  showed  that  there 
was  a  complete  indisposition  to  realize  the  sedulousness  with 
which  Bussia  was  toiling  towards  her  objective.  Her  action 
in  Korea^  as  will  be  seen,  only  formed  a  part  of  the  same 
consistent  plan.    It  now  remains  to  describe  the  final  steps 


by  which  she  acquired  possession  of  Port  Arthur.  Early  Arthur, 
in  1898  her  diplomacy  was  extraordinarily  aggressive.  Sir 
Nicholas  O'Connor,  our  ambassador  at  St  Petersburg,  informed 
Lord  Salisbury,  in  a  dispatch  of  January  19,  that  the  en- 
deavour of  Great  Britain  to  make  Talienwan  a  treaty  port^ 
was  regarded  as  so  unfriendly  an  act  in  Bussia  as  to  set 
afloat  rumours  of  war.  On  January  27  the  Bussian  am- 
bassador communicated  to  her  Majesty's  (Government  the 
assurance  that  any  port  acquired  by  Bossia  on  the  coasts 
of  the  North  Pacific  woold  be  open  to  the  ships  and  com- 
merce of  all  the  world,  like  any  other  port  of  the  Chinese 
littoral  By  the  treaty  of  Tientsin,  Art.  52,  foreign  coontries 
were  aothorized  to  send  ships  of  war  to  all  ports  within 
the  dominions  of  China.  Aboot  March  10, 1898,  the  British 
sqoadron  sailed  to  the  Golf  of  Pe-chi-li  and  visited  Port 
Arthur.  The  Bossian  Government  protested,  and  Lord  Salis- 
bory,  instead  of  reinforcing  the  sqoadron,  instrocted  the 
British  admiral^  in  more  or  less  direct  terms,  to  qoit  the  port 
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Without  delay.    This  complaisance  elicited  censure  firom  two 
such  opposed    leaders  of  public  opinion  in  the  Honse  of 
Ck>mmons  as  Sir  W.  Harcoort  and  Lord  Charles  Beresford. 
The  former  obserred  that  if  we  wished  to  come  to  an  under* 
standing  with  Bnssia,  the  worst  thing  we  conld  do  was  to 
remoye  the  ships,  or  to  allow  them  to  be  removed.    Nor  was 
Lord  Charles  Beresford  less  emphatic  in  his  censure  of  the 
withdrawal.    On  March  16  Count  Maravieff  authorized  Sir 
Nicholas  O'Connor  to  notify  her  Majesty's  Gbvemment  that 
in  the  event  of  the  Chinese  Government  consenting  to  lease 
Talienwan  and  Port  Arthur  to  the  Bussian  Gk>vemmenty  both 
ports  would  be  open  to  foreign  trade  like  other  ports  in  China 
— a  concession  lumu  a  nan  lueendo.    About  this  date  Sir 
Claude  Macdonald  informed  Lord  Salisbury  that  the  reason 
why  Bussia  insisted  upon  a  lease  of  the  Liao-tung  peninsula 
from  China  was  that  she  desired  the  means  of  protecting  Man- 
churia from  foreign  Powers.    The  Bussian  ehargS  cTaffaires  at 
Pekin  declined  to  say  what  Powers  were  suggested  by  this 
apprehension ;  but  it  was  no  secret,  as  Sir  Nicholas  O'Connor 
informed  Lord  Salisbury,  that  England  and  Japan  were  aimed 
at.    He  added  that  even  the  Chinese  Oovemment  recognized 
the  absurdity  of  the  pretext.    But  the  Tamdn  were  aware  that 
they  must  yield  to  Bussia  unless  they  received  help,  and 
therefore  earnestly  begged  that  Lord  Salisbury  would  assist 
them  by  giving  an  assurance  to  the  Bussian  Government  that 
the  British  Government  entertained  no  designs  on  Manchuria. 
The  assurance  requested  by  the  Yamdn  was  given.    It  was  a 
fruitless,  if  a  gracefal,  concessicm,  and  had  so  little  effect 
in  abating  Bussia's  insistence,  that  on  March  24  Sir  Claude 
Macdonald  telegraphed  from  Pekin  that  China  was  forced  to 
give  way  to  Bussia  against  her  will,  the  latter  Power  having 
threatened  to  take  hostile  measures  unless  a  lease  of  both  ports 
were  granted  before  March  27. 

In  fact  the  English  Government  showed  neither  presence  of 
mind  nor  resolution.  On  March  29  it  was  admitted  that  a  treaty 
had  been  signed  on  March  27  between  Bussia  and  China,  by 
which  the  usufruct  of  Port  Arthur  and  Talienwan  was  granted 
to  Bussia.    During  the  whole  of  the  crisis,  January-March, 
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1898,  the  Times  supplied  information  of  great  precision  and 
timeliness  to  the  public;  and  ministers  who  consistently 
denied  it  were  nniformly  compelled,  after  a  short  interval,  to 
accept  it  in  substance. 

It  cannot,  howeyer,  be  said  that  Lord  Salisbury  failed  toGimtBritdn 
realize  the  seriousness  of  the  position  created  by  the  aggran-  JSJ^Jf^.^*' 
disement  of  Russia  when  the  treaty  became  known.  The 
Prime  Minister  telegraphed  to  Sir  Claude  Maodonald  that  the 
balance  of  power  in  the  Gulf  of  Pe-chi-li  was  materially  altered 
by  the  surrender  of  Port  Arthur  by  the  Yam^  to  Russia,  and 
that  the  British  fleet  was  on  its  way  firom  Hong-Kong  to  the 
Gulf  of  Pe-chi-li.  In  answer  to  Russia's  action  a  lease  of 
Wei-hai-Wei  was  extorted  from  China  on  April  4.  Opinions, 
however,  differed  as  to  the  value  of  the  concession  made  by 
China  to  this  country.  The  terms  of  the  agreement  with  Terms  of  Bu- 
the  Chinese  Government  effected  by  Russia  on  ISfarch  ^»^^^^^^ 
1898,  were  that  Russia  was  to  have  possession  of  Port  Arthur 
and  Talienwan  (with  territories  that  were  neither  defined 
at  the  time  nor  subsequently),  and  their  adjacent  waters 
for  a  term  of  twenty-five  years,  which  might  be  extended  by 
agreement.  Within  the  territories  and  waters  leased  Russia 
obtained  sole  military  and  naval  control,  and  was  at  liberty  to 
build  forts  and  barracks  as  she  desired.  Port  Arthur  was 
closed  to  all  vessels  except  Russian  and  Chinese  men-of-war  ^ ; 
part  of  Talienwan  harbour  was  reserved  exclusively  for  Russian 
and  Chinese  men-of-war,  but  the  remainder  was  freely  open  to 
merchant  vessels  of  all  countries. 

To  the  north  a  neutral  zone  was  to  be  defined  where  Chinese  Po^er 
troops  should  not  be  quartered  except  with  the  consent  of  ^^^J**?®^  coa- 
Russia.  For  such  period  as  Russia  might  hold  Port  Arthur, 
Great  Britain  was,  by  agreement  with  China,  to  hold  Wei-hai- 
Wei,  in  the  province  of  Shantung,  and  this  port  was  occupied 
by  British  troops  in  June,  1898.  For  defensive  purposes  Great 
Britain,  in  addition,  obtained  a  ninety-nine  years'  lease  of 
territory  on  the  mainland  opposite  the  island  of  Hong-Eong. 
To  compensate  for  the  advantage   given  to  the   Russians, 

>  The  stipalatioa  that  Port  Arthur  shaU  be  doied  to  aU  bat  BimiaD  and 
Chineee  men-of-war  seems  oontrarj  to  the  Treaty  of  Tientnn,  Art  52. 
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British,  and  Gennaiis  (who  aoqnired  Eiao-Ohan,  Deoember- 
Janoarj,  1897-8),  the  OhineM  Gk>T6nim6iit  granted  to  the 
Frenoh  in  April,  1898,  a  leMe  of  the  Bay  of  Ewang  OhM 
Wan,  on  the  east  ooast  of  the  Tien-Chaa  penintola,  opposite 
Fort  Hainan. 
j^ppUttMUty  These  anomalous  and  unforeseen  grants  by  China  wen 
taet"  needlessly  eomplioated  by  the  introdoetion  of  t^ms  derired 

from  Boman  law.  Whateyer  the  precise  natore  of  the 
territorial  rights  with  which  China  parted  in  1898,  they  were 
clearly  rights  deriyed  from  treaty.  Bat  the  treaty  part  of  the 
law  of  nations  is  (Nreoisely  that  part  which  is  generally  con- 
sidered not  to  be  deriyed  from  the  Boman  law.  Consequently, 
the  concessions  of  China  in  1898  are  hardly  elucidated  by 
r  T.  B.  being  described  as  usufructs.    Plt>fessor  T.  E.  Holland  obseryed 


on  this  point,  ^I  can  recall  no  other  use  of  the  term  usufruct 
in  international  discussion  than  the  somewhat  rhetorical  state- 
ment that  an  inyader  should  consider  himself  as  an  usufructuary 
of  the  resources  of  the  country  which  he  is  inyading ;  which  is 
no  more  than  to  say  that  he  should  use  it  an  ban  jirt  de 
famiOe.**  ^  But  it  is  necessary  to  recollect  that  both  Grotius,* 
and  Yattel,'  adopt  the  yiew  that  soyereignty  merely  ocmfen 
the  usufruct  of  dominions,  Orotius  considers  that  most  kings, 
both  elected  and  hereditary,  hold  their  authority /ihv  usufruc- 
tuario,  as  tenant  for  life.  He  admits  that  kings  may  hold 
their  authority  pleno  jwre,  but  this  is  not  the  usual  case.  Eyen 
writen  like  Wol^  who  consider  that  monarchy  may  be  patri- 
monial, admit  also  that  the  monarch  may  merely  haye  the 
usufruct  of  his  dominions.  But  Yattel,  who  is  yery  explicit 
on  the  subject,  considers  that  a  state  cannot  be  a  patrimony, 
since  the  end  of  patrimony  is  the  adyantage  of  the  possessor, 
whereas  the  prince  is  established  only  for  the  adyantage  of 
the  State.'  The  fact  that  Yattel  insists  that  in  eyery  case 
the  monarch  has  only  the  usufructus  of  his  dominions,  rendera 

^  TinMi,  April  1, 1898.  TheieferenoeistoGiotiiui,  •'De  JvreBeUiaoPacia,'* 
Bk.  I.  c.  It.  1.  20. 

>  «•  De  Jure  BeUi  ao  Trnt^"  lib.  i.  o.  iiL  is.  1 1, 1 2. 

•  <* Droit  dee  Oena,"  c.  Las.  61, 68;  ibiiL,  L  It.  o.  ii  s.  18. 

\  Ibid.,  1.  i  o.  T.  ■.  61,  leferxing  to  Grcytiiui,  <*  History  <a  the  Diftubuioee 
in  the  NetherUnds,**  Bk.  H. 
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it  rather  incondstent  that  the  oconrrence  of  the  term  should 
be  regarded  as  a  solecism  in  international  discussion.^ 

The  frequent  leases  and  concessions  of  territory  in  modem 
times  cannot  be  defended  by  an  appeal  to  the  authoritatiTO 
writers  on  International  Law.  Orotius  considers  that  a  king 
is  not  to  be  presumed  to  have  the  right  of  alienation  if  he  owes 
his  soyereignty  to  the  will  of  the  people.  If,  howeyer,  a  king 
had  authority  over  a  people  froprio  jure  he  could  alienate  his 
kingdom.'  Yattel  considers  eyery  true  soyereignty,  in  its 
nature,  inalienable.'  Yattel's  yiew  is  certainly  supported  by 
the  &ct  that  in  modem  times  leases  of  territory  in  time  of 
peace,  are,  almost  without  exception,  exacted  from  weak  States 
by  powerM  neighbours. 

The  Boxer  rising  of  1900  afforded  an  opportunity  for  Bussia  BnsBla's  pm- 
to  pour  troops  into  Manchuria.  In  September,  1908,  sheatelfinehiiriiL 
undertook  to  restore  Niu-Chang  and  eyacuate  Mukden  on 
October  8.  Her  fEulure  to  fulfil  these  two  promises  was 
the  proximate  cause  of  the  war.  On  December  28,  1903, 
in  spite  of  the  promises  referred  to,  the  Bussian  Minister  at 
Pekin  informed  the  Chinese  Foreign  Office  that  no  further 
steps  could  be  taken  towards  the  eyacuation  of  Manchuria. 

Before  the  Treaty  of  Shimonoseki,  Korea  was  undoubtedly  Suenintrof 

under  the  suzerainty  of  China,  though  in  1875  the  Japanese  Koreai 

to  18 

1  **])r(dt  det  Oens,**  1.  W.  c  ii,  ■.  18.  The  terminologj  of  territorial  oon- 
ffftfif^ftna  bai  not  always  been  the  mne  in  the  most  ooDspicnons  modem  instanoee, 
OTon  when  the  occasion  and  manner  of  the  grant  has  been  in  paH  materia. 
When  Turkey  ceded  Oypnis  to  Oreat  Britain  in  1878  by  the  famoos  ''oob- 
ditkxial  treaty,**  neither  the  term  '^nsnfimot''  or  the  term  '^lease"  was  used, 
oontrary  to  the  snggestion  made  in  a  reyiew  df  the  first  edition  of  this  book  in 
the  Athenmvm,  September  9,  1905,  p.  829.  By  Artide  II.  of  the  An^ 
To^ish  Treaty  the  Snltan  consented  <*  to  assign  the  Island  of  Oypnis  to  be 
occupied  and  administered  by  England"  (**  Ann.  Beg.,'*  1878 ;  State  Papers  and 
Docoments,  251).  Neithertheterm''nsnfriiet*'nor  the  term**  lease"  appears  to 
haTB  been  nsed  in  respect  of  British  territory  in  Baliiohistia  C'Statesnian*s 
Year  Book,*' 1905,  p.  174).  On  the  other  hand,  the  term  *<  lease  "  seems  to  haTe 
been  nsed  in  the  case  of  territorial  concessions  in  West  Africa,  as  regards  the 
Lado  enda?  e.  Great  Britain  has  sofeieign  rights  within  the  endare,  of  which 
the  Nile  forms  the  eastern  bonndary,  but  has  leased  certain  islets  in  the  river  to 
the  Congo  Free  SUte  (•«  Statesman's  Year  Book,"  1905,  p.  551).  In  1894,  a 
lease  granted  to  Great  Britain  of  a  strip  of  territofy  along  the  German  frontier 
en  the  Congo  was  declared  Toid  C*  Ann.  Beg.,"  1894,  p.  876). 

>  lib.  i.  c  Ui.  s.  12. 

*  **  Droit  des  Gens,"  L  i  c  t.  s.  69. 
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obtained  certain  concessions  which  were  of  a  commercial  and 
not  a  political  character.  Since  1636  Korea  has  not  been  at 
war  with  either  Japan  or  China,  and  has  maintained  an  attitude 
of  absolute  isolation.  Japan  denied  the  suzerainty  of  China 
over  Korea,  and  this  issue  was  one  of  the  ostensible  causes 
ivettiesreeog-  of  the  Chino-Japanese  War  of  1894.  The  independence  and 
)  of     integrity  of  Korea  as  a  fully  independent  empire  have  been 


i^T  ^^  recognized  by  all  the  Powers  since  that  event  This  indepen- 
dence was  acknowledged  not  only  by  the  first  article  of  the 
Shimonoseki  Treaty  of  1895,  but  also  by  an  agreement 
specially  concluded  for  this  purpose  between  Japan  and  Great 
Britain  on  January  30,  1902,  as  well  as  by  a  Bussian  declara- 
tion of  March,  1902.^  The  history  of  Korea  since  the  Treaty 
of  Shimonoseki  resembles  that  of  the  Balkan  States  since  the 
Treaty  of  Berlin.  There  have  been  repeated  revolutions  and 
disturbances,  though  the  King,  who  in  1897  proclaimed  himself 
Emperor,  has  remained  on  the  throne.  Immediately  after  the 
war  between  China  and  Japan,  Bussian  aggrandizement  began 
in  Korea.  Early  in  1896,  at  a  season  of  complete  tranquillity, 
a  force  of  Bussian  marines  with  a  field  gun  landed  at 
Chemulpha  The  King,  by  a  preconcerted  arrangement,  pro- 
claimed his  ministers  guilty  of  treason,  and  fled  to  the  Bussian 
Legation.  He  remained  there  on  the  pretext  that  he  feared 
the  Japanese.  Bussia  placed  him  under  protection,  and 
lent  seven  million  roubles  to  develop  the  resources  of  Korea. 
In  return  for  this  she  was  to  hold  the  two  northern  provinces 
of  Korea  as  a  guarantee  for  the  debt  Japan  was  admitted 
(according  to  the  statement  in  the  Annual  Begister)  to  a  share 
in  this  arrangement.  A  kind  of  dual  control  or  joint  pro- 
tectorate was  established,  under  the  terms  of  which  both  Bussia 
and  Japan  were  to  keep  250  soldiers  at  Seoul.  But  Japan's 
share  in  the  control  was  little  more  than  nominal  From 
1896-8  a  Bussian  colonel  acted  as  instructor  to  the  military 
forces  of  Korea,  who  were  armed  with  Berdan  rifles.  On  the 
other  hand,  after  the  Boxer  rising,  Japan  succeeded  in  defeating 
a  Bussian  design  to  acquire  Masampho,  the  finest  harbour  in 

'  Cf .  the  aniwer  of  Barl  Peroy  to  Mr.  Norman  in  the  House  of  Oommoii^ 
Jane  15, 1904. 
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E<Hiea.  The  orael  ezeontion  of  two  Korean  officials,  formerly 
Cabinet  Ministers,  aroused  great  resentment  in  Japan  in 
1900,  and  from  that  year  nntil  1905  the  war  clond  gradually 
deepened. 

In  June,  1903,  (General  Enropatkin,  then  Bnssian  Minister  SommAiy  of 
of  War,  Tisited  Tokio.  His  reception,  and  the  friendly  tone  of  22wi^*** 
the  Russian  Press  at  the  time,  gave  some  promise  of  a 
satisfactory  settlement  of  the  Busso-Japanese  question  in 
Manchuria.  But  Bussia's  continued  occupation  of  Yongampho 
in  Korea  undeceived  those  who  held  this  hope,  and  excited 
intense  irritation  in  Japan.  At  a  conference  held  in  October, 
1903,  between  the  Japanese  Ministers  and  the  Elder  Statesmen 
(GknroX  Marquis  Ito  was  said  to  haye  proposed  that  Japan 
should  limit  her  demands  to  a  pledge  from  Bussia  to  respect 
and  maintain  Chinese  and  Korean  integrity  and  independence. 
He  further  proposed  to  recognize  Japan's  ^special  interests" 
in  Korea,  and  Bussia's  in  Manchuria,  with  ^equality  of 
opportunity"  for  the  commerce  of  both  in  Manchuria  and 
Korea. 

At  this  date  it  was  generally  recognized  that  six  Japanese 
statesmen  of  the  first  rank  were  working  for  peace — Counts 
Okuma,  Itagaki,  Inouye,  and  Matsukata,  and  the  Marquises 
Ito  and  Yamagata.  The  Emperor  at  the  Japanese  Diet 
(December  10, 1903)  delivered  a  speech  in  which  he  referred 
to  the  prudence  and  circumspection  shown  by  his  Ministers 
in  the  negotiations  for  securing  Japan's  rights  and  interests. 

A  dramatic  dinoiimefU  to  this  pacific  declaration  occurred 
when  the  House  of  Bepresentatives  on  the  same  day  adopted, 
without  a  division,  a  reply  imputing  to  the  Ministry  a 
temporizing  policy  at  home  and  n^lect  of  its  interests 
abroad.  The  House  then  dissolved.  The  Bussian  reply  to 
Japan's  demands  was  shortiy  afterwards  received,  but  was 
considered  unsatisfactory.  After  consultation  between  the 
Ministry  and  the  Elder  Statesmen  (Genro)  Bussia  was  asked, 
on  December  21,  to  reconsider  her  position.  Bumours  of 
her  designs  on  Masampho  were  repeated  about  this  date, 
and  fomented  the  rising  resentment  in  Japan.  Finally,  the 
Emperor  of  Koreli,  foreseeing  the  danger  of  a  possible  conflict 
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between  BnBsia  and  Japan,  addreflsed,  in  the  early  part  of 
Jannary,  1904,  a  Note  to  all  the  Powers,  declaring  his  deter- 
mination to  preserve  the  strictest  neutrality.  In  fad,  how- 
eyer,  this  declaration  was  favonrable  to  Bnssia,  and  it  was 
referred  to  in  terms  of  praise  by  Connt  Lamsdorff  in  his 
protest  against  the  commencement  of  hostilities  by  the 
Japanese.^  The  declaration  of  the  Emperor  of  Korea  has 
been  subsequently  described  as  a  declaration  of  neutrality, 
although  made  at  least  a  month  before  the  outbreak  of 
hostilities.  According  to  the  common  view,  a  declaration  of 
neutrality  can  only  be  made  after  two  other  Powers  have 
declared  war  or  engaged  in  hostilities.  Against  this  may  be 
set  the  view  of  some  European  publicists,  such  as  Ghdiani 
and  Azuni,  that  a  state  of  neutrality  is  a  continuation  of  a 
former  state,  and  not  the  creation  of  a  new  state  of  things.  If 
the  state  of  neutrality  is  regarded  as  a  continuation  of  a 
former  state  of  things,  there  is  nothing  in  principle  to  prevent 
the  issue  of  a  declaration  of  neutrality  before  the  commence- 
ment of  hostilities.  It  is  proposed  to  review,  in  the  succeeding 
chapter,  the  declaration  of  war  by  Japan,  which  followed 
shortly  after  the  events  which  have  been  described.  The 
sequence  of  events  in  Korea  after  the  battle  of  Chemulpho, 
February  8,  1904^  is  so  confosed  and  chaotic  that  it  is 
extremely  di£Scult  to  reconcile  it  with  any  <Mrdinary  construc- 
tion of  the  principles  of  either  belligerency  or  neutrality. 

At  the  commencement  of  1904  it  seems,  however,  fairly  clear 
that  Bussia  stood  de  facto  at  a  certain  advantage  in  Korea. 
The  chief  political  figure  in  the  country,  Ti  Yong  Ik,  who 
possessed  practically   dictatorial  powers,  was  very  friendly 
to  her  pretensions.     Further,  at  this  date  she  had  obtained 
a  large  number  of  valuable  concessions  from  the  Korean 
Ja^«e        Grovemment.    On  the  evening  of  the  battle  of  Chemulpho, 
KoreA^Feb.,    ^®  Japanese  Minister  in  an  interview  with  the  Emperor 
1904.  ^f  Korea,  declared  that  Japan  would  henceforward  govern 

Korea,  threatening  that  Japanese  troops  would  occupy  the 
Emperor's  palace  in  case  of  resistance.  The  Japanese  Lega- 
tion in  Korea  made  no  previous  declaration  either  to  the 

>  Timm,  Febnitfy  24, 1904. 
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Korea  Gtoyemment  or  to  the  foreign  representatiyes  of  the 
rupture  of  diplomatic  relations  with  Bnasia  or  of  the  opening 
of  hoatilities.^  The  Bossian  Minister  to  Korea  was  dismissed, 
Yi  Yong  Ik  was  stripped  of  his  ofBoe  and  banished  to  Japan^ 
and  changes  were  effected  in  the  Korean  Cabinet  which 
brought  into  power  the  partisans  of  Japan.  Four  battalions 
of  Japanese  infantry  were  landed.  A  protocol  between  the 
Imperial  Gk>Temments  of  Japan  and  Korea  was  concluded  at 
or  about  the  same  date,  February  8.' 

On  the  conclusion  of  this  agreement  the  position  of  Korea 

>  Tkm,  Febnury  28,  1901. 

'  M.  Gonrak^  HajrasM,  "Edtcj  Eztnunrdinaiy  and  IGnister  Flenipotoniiaiy  of 
His  Majesty  the  Emperor  of  Japan,  and  Major-Gtoeral  Yi  Chi  Yong,  Minister  of 
State  for  Fcnreign  AAuis  ad  interim  of  His  Majesty  the  Emperor  of  Korea,  being 
respeetiTely  duly  empowered  for  the  purpose,  have  agreed  npon  the  following 
articles: — 

Article  L— For  the  purpose  of  maintaining  a  permanent  and  solid  friendship 
between  Japan  and  Korea,  and  firmly  establishing  peace  in  the  Far  East,  the 
Imperial  GoTemment  of  Korea  shall  place  fall  confidence  in  the  Imperial  Gorem- 
ment  of  Japan,  and  adopt  the  adnce  of  the  latter  in  regard  to  im^orement  in 
administration. 

Article  11. — The  Imperial  Goremment  of  Japan  shall,  in  a  spirit  of  firm  friends 
ship,  ensure  the  safety  and  repose  of  the  Imperial  Hoosehold  of  Korea. 

Article  UL — The  Imperial  GoTomment  of  Japan  definitely  gnaiantees  the 
independence  and  territorial  integrity  of  the  Korean  Empire. 

Article  IV. — ^In  case  the  welfare  of  the  Imperial  House  of  Korea  or  the  terri« 
torial  integrity  of  Korea  is  endangered  by  aggressionfl  of  a  third  Power  or  internal 
distorbanees,  the  Imperial  Goremment  of  Japan  shall  immediately  take  such 
necessary  measures  as  cirenmstances  require,  and  in  snch  case  the  Imperial  GoTcm- 
ment  of  Korea  shall  give  fall  facility  to  promote  the  action  of  the  Imperial 
Japanese  Goremment  The  Imperial  GoTemment  of  Japan  may,  for  the  attain* 
ment  of  the  above-mentioned  object,  occapy,  when  the  cirenmstances  require  it, 
such  places  as  may  be  necessary  from  strategic  points  of  view. 

Article  Y. — The  Governments  of  the  two  coontries  shall  not  iii  fntore,  without 
mutual  consent,  conclude  with  a  third  Power  such  an  arrangement  as  may  be  con- 
trary to  the  principles  of  the  present  protocol 

Article  YI. — Details  in  connection  with  the  present  protocol  shaU  always  be 
arranged  as  the  dreumstances  may  require  between  the  representative  of  Japan 
and  the  Minister  of  State  for  Foreign  Affairs  of  Korea.  (Cf.  ^Vmss,  Febmazy 
29, 1904.) 

An  arrangement  similar  to  that  alluded  to  in  Article  YL  of  the  above  protocol 
of  February,  1904,  was  signed  at  Seoul  on  August  22  between  the  representatives 
of  Japan  and  Korea.  The  fact  that  so  long  an  interval  occurred  before  effect  was 
given  to  Article  I.  of  the  protocol  of  February,  must  be  attributed  to  the  difficulty 
Japan  encountered  in  overcoming  Bussian  influimcf  in  the  Korean  Cabinet,  as 
throughout  August  there  are  found  in  the  columns  of  the  IVmes  attnsion  to  the 
fact  that  the  Japanese  Minister  at  Korea  was  urging  on  the  Emperor  to  dismiss 
his  Cabinet  and  replace  them  by  advisers  well  disposed  to  Japan.  The  text  of  the 
agreement  of  August  22  was  as  follows:— 
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Koroa,wheaier  became  Tery  anomalona  According  to  the  yiew  of  inter- 
ne^^  ^  national  law  taken  by  Dr.  Lnshington  in  the  case  of  the  Ionian 
ships  (2  SpinkSy  212),  a  proteotbg  State  has  the  right  to  make 
peace  or  war  for  the  protected  State,  but  most  clearly  express 
an  intention  to  place  the  protected  State  in  a  state  of  war. 
Ex  neeessiiate  rei,  the  protected  State  does  not  become  a 
belligerent  from  the  soyereign  State  being  at  war.  Before 
the  outbreak  of  the  South  African  War,  Mr.  Schreiner,  then 
Prime  Minister  of  Cape  Colony,  announced  that  if  hostilities 
ensued  between  Great  Britain  and  the  South  African  Republic 
Cape  Colony  would  remain  neutraL  This  declaration  incurred 
strong  animadyersion  at  the  time/  and  is  quite  incapable  of 
defence  by  reference  to  the  rule  laid  down  by  Dr.  Lnshington, 
inasmuch  as  Cape  Colony  is  not  a  protectorate,  but  a  self- 
goyeming  dependency  of  Oreat  Britain. 

It  will  be  seen  from  the  below  giyen  conyentions  between 
Korea  and  Japan,  that  Korea  has  become,  at  least  for  the 
moment,  a  protected  Stata  Japan  seems,  by  yirtue  of  these 
conyentions,  to  stand  in  the  same  relation  substantially  to 
Korea  that  Great  Britain  occupies  with  respect  to  Egypt. 
The  analogy  is  rather  one  of  substance  than  of  form,  because 
we  do  not  nominally  exercise  suzerainty  oyer  Egypt,  whose 
suzerain  Power  is,  on  the  other  hand,  Turkey,  a  third 
Power.  It  seems  yery  difficult  either  to  understand  or  to 
defend  the  conyentions  concluded  by  Japan  with  Korea  in 
this  year,  except  upon  the  ground  of  military  exigency, 
going  to  the  root  of  national  existence.  A  State  fighting 
for  its  independence — and  nothing  less  than  the  inde- 
pendence of  Japan  is  at  stake  in  the  Busso-Japanese  War 

(1)  The  Eoretn  Goreniment  shaU  engage  as  financial  adyiaer  to  Kcnrean  Gorem- 
ment  a  Japanese  subject  recommended  bj  the  Japanese  Government,  and  aU 
matters  concerning  finance  shall  be  dealt  with  after  his  coonsel  has  been  taken. 

(2)  The  Korean  Goremment  shall  engage  as  a  diplomatic  adviser  to  the 
Department  of  Foreign  Afbirs  a  foreigner  recommended  bj  the  Japanese  Govern- 
ment, and  all  important  matters  concerning  foreign  relations  shall  be  dealt  with 
after  his  connsel  has  been  tak^i. 

(8)  The  Korean  Government  shall  c<msalt  the  Japanese  Government  before 
condnding  treaties  or  conventions  with  foreign  Powers  and  in  dealing  with  other 
imperial  diplomatic  aibirs,  sach  as  the  granting  of  concessions  to  or  contracts 
with  foreigners. 

>  Law  Time$,  Sept  9, 1899. 
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— may  cite  authority  as  high  aiB  Yattel  to  justify  acts  not 
otherwise  permissible.  The  attitude  of  the  Korean  Govern- 
ment at  this  time  was  not  friendly  to  Japan.  But  the 
protocols  under  discussion  seem  not  only  to  infringe  the 
Treaty  of  Shimonoseki,  but  also  the  Anglo-Japanese  alliance 
created  under  treaty  nearly  two  years  before.  While  the 
provision  of  the  protocol  of  February,  1904,  relating  to  the 
occupation  of  strategic  points  in  Korea  by  Japanese  troops, 
under  certain  contingencies,  may  perhaps  not  be  considered  to 
infringe  the  territorial  integrity  of  Korea,  it  cannot  be  said 
that  the  convention  does  not  affect  its  status  as  an  independent 
Power.  It  is  quite  true  that  by  Art.  3  Japan  guarantees  the 
independence  of  Korea;  and  the  limitation  on  the  treaty- 
making  Power  is  mutual  to  both  States,  and  only  operates 
as  r^ards  engagements  contrary  to  the  tenor  of  the  protocol. 
The  later  convention^  after  providing  for  the  appointment  of 
financial  and  political  advisers,  limits  the  treaty-making  power 
of  Korea  by  a  general  restraint  Therefore,  Korea  appears 
to  be  in  the  same  position  as  the  South  African  Republic 
under  the  London  Convention.  The  mere  appointment  of 
advisers  does  not  of  itself  involve  a  protectorate,  and  it  can 
hardly  be  supposed  that  the  Japanese  Gk)vemment  intended 
permanently  to  reduce  Korea  to  the  position  of  a  mi-Souverain 
State  by  the  protocols  of  February,  1904,  and  August  22. 
But  it  is  difficult  to  exclude  the  generally  prevalent  impres- 
sion that  by  this  arrangement  Korea  has  virtually  become  mi* 
Souverain.  If  this  view  is  accepted,  the  protocol  of  February, 
1904^  constitutes  an  undoubted  infraction  both  of  the  Treaty 
of  Shimonoseki,  1895,  and  of  the  Anglo-Japanese  convention. 
Farther,  it  is  calculated  to  imperil  the  relations  of  Japan 
with  France,  since  the  latter  Power,  by  the  Franco-Russian 
agreement  that  ensued  on  the  Anglo-Japanese  agreement, 
equally  guaranteed  the  independence  of  Korea.  The  Anglo- 
Japanese  alliance,  and  the  answering  Franco-Russian  declara- 
tion, though  only  temporary  engagements,  do  not  expire  till 
1907. 

Count  Lamsdor£^  after  the  agreement  between  Japan  and 
Korea,  in  a  protest  addressed  to  the  Powers,  declared  that 
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Bmeia  did  not  consider  herself  to  be  at  war  with  Korea.  At 
that  date,  and  even  long  after  February,  1904,  Korea  had  a 
representative  at  St  Petersbnrg.  Therefore,  if  Korea  declared 
war  by  entering  into  the  agreement  with  Japan,  the  only 
historical  parallel  for  her  action  in  commencing  belligerent 
operations  withoat  withdrawing  her  ambassador  is  that  afforded 
by  Bnssia  herself,  who,  in  1808,  invaded  Finland  before  the 
ambassadors  had  been  withdrawn  on  either  side. 

It  is,  of  coarse,  quite  impossible  to  deny  that  Korea  is  de 
facto  belligerent  at  the  present  time,  her  troops  having 
actually  engaged  in  belligerent  operations  with  bodies  of 
Bnssian  troops. 

The  terms  of  the  Anglo-Japanese  agreement  of  February, 
1902,  to  which  great  attention  has  naturally  been  devoted 
during  the  course  of  hostilities,  are  as  follow.  The  two 
Governments,  '' actuated  solely  by  a  desire  to  maintain  the 
status  quo  and  general  peace  in  the  Far  East,  and  being 
specially  interested  in  maintaining  the  independence  and  terri- 
torial integrity  of  the  empires  of  China  and  Korea,  and  in 
securing  equal  opportunities  in  these  countries  for  the  com- 
merce and  industry  of  all  nations,**  agreed  as  follows : — 
Terms  of  ^'L  The  High  Contracting  Parties,  having  mutually  recog- 

^^y^'  nized  the  independence  of  China  and  Corea,  declare  themselves 
^^/Feb.  12,  to  be  entirely  uninfluenced  by  any  aggressive  tendencies  in 
either  country.  Having  in  view,  however,  their  special 
interests,  of  which  those  of  Great  Britain  relate  principally 
to  China,  while  Japan,  in  addition  to  the  interests  which 
she  possesses  in  China,  is  interested  in  a  peculiar  degree 
politically,  as  well  as  commercially  and  industrially,  in  Corea, 
the  High  Contracting  Parties  recognize  that  it  will  be 
advantageous  for  either  of  them  to  take  such  measures  as  may  be 
indispensable  in  order  to  safeguard  those  interests  if  threatened 
either  by  the  aggressive  action  of  any  other  Power,  or  by  dis- 
turbances arising  in  China  or  Corea,  and  necessitating  the 
intervention  of  either  of  the  High  Contracting  Parties  for  the 
protection  of  the  lives  and  properties  of  its  subjects. 

"  IL  If  either  Great  Britain  or  Japan,  in  defence  of  their 
respective  interests,  as  above  described,  should  become  involved 
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in  war  with  another  Power,  the  other  High  Contracting  Party 
will  maintain  a  strict  nentrality,  and  nse  its  efforts  to  prevent 
other  Powers  from  joining  in  hostilities  against  its  ally. 

*'IIL  If  in  the  above  event  any  other  Power  or  Powers 
shonld  join  in  hostilities  against  that  allyi  the  other  High 
Contracting  Party  will  come  to  its  assistance,  and  will  conduct 
the  war  in  common,  and  make  peace  in  mutaal  agreement 
with  it. 

**  TV.  The  High  Contracting  Powers  agree  that  neither  of 
them  will,  withoat  oonsnlting  the  other,  enter  into  separate 
arrangements  with  another  Power  to  the  prejudice  of  the 
interests  above  described. 

^y.  Whenever,  in  the  opinion  of  either  Great  Britain  or 
Japan,  the  above  interests  are  in  jeopardy,  the  two  Gk>vecn- 
ments  will  communicate  with  one  another  folly  and  frankly." 

YL  This  article  provides  that  the  agreement  shall  come 
into  effect  at  once,  and  remain  in  force  five  years,  and  if  not 
denounced  at  the  end  of  the  fourth  year,  till  a  year  after  being 
denounced  by  either  party.  ^  But  if,  when  the  date  fixed  for 
its  expiration  arrives,  either  ally  is  actually  engaged  in  war, 
the  alliance  shall  ipso  fado  continue  until  peace  is  concluded.^ 

It  is  by  no  means  uninstructive  to  recall  some  ministerial  ETpUnationof 
interpretations  of  the  Anglo-Japanese  convention.  Lord^Agrem^ 
Lansdowne  observed  that  Japan  could  well  hold  her  ownjjj^^*"" 
in  combat  with  a  single  Power,  but  that  if  she  were 
attacked  by  more  than  one  she  would  be  in  imminent  peril; 
and  against  a  coalition  of  Powers  we  meant  to  protect  her. 
The  territorial  integrity  of  China  included  Manchuria. 
The  fedlure  of  Bussia  to  keep  her  repeated  promises  to 
evacuate  Manchuria  has,  therefore,  on  this  view,  brought 
about  one  of  the  conditions  which  demands  the  intervention 
of  this  country  under  the  convention.  Further,  since  the 
convention  expressly  lays  it  down  that  Great  Britain  is 
interested,  even  more  than  Japan,  in  maintaining  the  terri- 
torial integrity  of  China,  it  should  logically  seem  that  it  was 
this  country,  and  not  Japan,  on  which  the  obligation  was 
incumbent  of  insisting  upon  the  evacuation  of  Manchuria  by 
Bussia  according  to  the  express  terms  of  the  convention. 


Digitized  by 


Google 


28  INTEBNATIONAL  LAW. 

By  Lord  Chm-     I^rd  Cranboine,  shorUy  after  the  oondndon  of  the  Anglo- 
^^^^®'  Japanese  convention,  obserred  that  it  was  not  framed  in  an 

aggressive  spirit*  The  principle  of  the  open  door  and  of  the 
territorial  integrity  of  China  had  been  laid  down  in  several 
public  docnments,  and  was  accepted  by  almost  all  the  Powers. 
These  two  principles,  and  the  recognition  of  Japan's  special 
interests  in  Korea,  which  were  admitted  by  Bussia  in  1898, 
were  the  three  main  foundations  of  the  agreement.  It  was 
only  when  either  party  to  the  alliance  was  the  subject  of 
aggression  from  two  Powers  in  combination  that  the  obliga> 
tion  on  the  other  to  fight  would  come  into  effect.  Whether 
or  not  such  aggression  had  been  suffered  would  be  a  question 
for  the  ally  so  called  upon.^ 

The  Anglo-Japanese  agreement  elicited  an  official  declara- 
tion   from   Bussia   and   France   welcoming   the   principles 
affirmed    by  the   treaty,  but   reserying  to  themselves  the 
consideration  of  the  means  of  protecting  their  interests  in 
certain  eventualities.    This  declaration  was  regarded  in  Bussia 
as  specially  important,  because  it  showed  that  the  Franco- 
Bussian  alliance  bound  the  two  Powers  to  act  in  the  Far  East 
Fnneo-Bns-    as  well  as  in  Europe.    It  is  impossible  not  to  comment  on  the 
tion,  March,    f^^  ^^  while  the  Franco-Bussian  declaration  of  March,  1902, 
1902.  professed  **to  welcome"  the  principles  of  the  territorial  integrity 

and  independence  of  China  and  Korea,  Bussia  was  at  the 
time  occupying  Manchuria,  and  more  than  a  year  afterwards 
found  herself  unable  to  assign  a  date  for  evacuation.  The 
most  interesting  feature  of  the  Franco-Bussian  declaration  of 
March,  1902,  is  that  it  suggested  an  obligation  on  France, 
in  certain  ill-defined  contingencies,  to  act  jointly  with 
Bussia  in  the  Far  East  However,  this  is  all  that  can  be  said. 
To  the  extent  to  which  the  Franco-Bussian  declaration  has 
been  made  public,  it  does  not  appear  that  France  contem- 
plated that  Bassia  might  be  made  the  object  of  a  coalition  of 
Powers,  such  as  that  which,  in  1895,  prevented  Japan  from 
acquiring  Fort  Arthur.  But  it  is  not  easy  to  see  what  is  the 
rationale  of  the  Franco-Bussian  declaration,  unless  it  is  merely 
a  counter  declaration  to  the  Anglo-Japanese  alliance. 

1  « Anniial  Begister,''  February,  1902,  p.  60. 
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CHAPTER  n. 

BUSSIA  AND  THB  PASSAGE  OF  THE  BOSPHORUS — THE  BAD)  OF 
THE  VOLUNTEEB  CBUISEBS,  " FETEBSBUBO "  AND  "SMO- 
LENSK,'' IN  THE  BED  SEA. 

The  right  of  innocent  navigation  in  appropriated  basins  which  Hutofy  of  the 
is  recognized  to-day  was  not  conceded  by  Turkey  when  the  ^^"••"^"' 
Black  Sea  was  a  Torkish  lake.  Peter  the  Great  was  able 
for  a  time  to  acquire  a  footing  on  the  Black  Sea,  and  set  his 
heart  on  putting  Russia  in  regard  to  the  Dardanelles  in  the 
same  position  as  she  occupied  in  the  Sound.  But  his  suc- 
cessors were  defeated  in  this  object  by  the  wars  which  took 
place  in  the  beginning  of  the  eighteenth  century.     The 

Black  Sea  only  ceased  to  be  a  Turkish  lake  in  consequence  of  Tireatf  of 

__  KntcDiik-Kfti- 

the  Treaty  of  Eutchuk-Eainardji  in  1774.    While  restoring  oMdji,  1774. 

to  Turkey  much  of  the  territory  of  which  her  arms  had  put 

her  in  possession,  Bussia  retained  Kinbum,  Yenikale,  Eertch, 

and  Azoff,  with  the  adjacent  territory.    By  Article  XI.  of  the 

Treaty  of  Eaioardji,  Bnssian  merchant  vessels  were  giyen  a 

free  passage  through  the  Bosphorus^  and  the  aim  of  Peter  the 

Great's  policy  seemed  realized.^     But  after  the  Treaty  of 

Eainardji,  Bussia  and  Turkey  treated  the  Black  Sea  as  a 

mare  clausum,  which  was  closed  to  the  commerce  of  all  other 

countries.    By  the  seventh  article  of  the  Treaty  of  Adrianople,  Treatj  of 

1829,  the  right  of  innocent  navigation  was  conceded  in  the  iS29.  ^^^^ 

Black  Sea,  not  only  to  Bussian  merchant  vessels,  but  also  to 

those  of  other  European  States  in  amity  with  Turkey.^    At 

the  Treaty  of  Adrianople,  therefore,  the  situation,  as  far  as  the 

>  Cf:  Article  on  the  Malacca  Inddent  in  the  2ViNes  July  25,  1904. 
*  Martena,  **  NoaTdMi  Beeneil,'' t  TiiL  p.  lia 
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Black  Sea  aod  Dardanelles  were  ooncemed,  was,  in  the  view 
of  modem  international  law,  purely  a  normal  one.  They 
became  territorial  waters,  in  which  the  right  of  innocent  navi- 
gation coald  be  exercised,  while  access  was  prohibited  to  the 
public  armed  vessels  of  other  States.  For  obvious  reasons 
Turkey  had  always  strenuously  opposed  the  entry  of  foreign 
vessels  of  war  into  the  Straits.  From  ancient  times  she 
refused  such  permission,  and  asserted  her  rights  to  exclude 
them.  But  when  Mehemet  All's  revolt  against  the  Sultan 
menaced  the  safety  of  the  Ottoman  Empire^  Bussia  and 
TrefttjoC  Turkey  concluded  in  1833  the  Treaty  of  Unkiar  Skelessi, 
lean,  1888.  by  which  the  former  engaged  to  send  its  fleet  and  army  to 
the  aid  of  the  latter,  the  fleet  being  free  to  pass  the  Bosphorus 
and  Dardanelles.  By  a  separate  and  secret  article  the  Porte 
promised  not  to  allow  the  entrance  of  the  vessels  of  war  of 
other  nations  under  any  pretext  whatever.  This  arrangement 
was  not  long  maintained  in  the  &ce  of  the  opposition  of 
Europe ;  and  England  and  France  protested  against  the  Secret 
Treatj  of  Article  as  soon  as  it  became  known  to  them.  By  the  treaty 
London,  1841.  concluded  at  London  on  July  13, 1841,  between  the  five  great 
European  Powers  and  the  Ottoman  Porte,  the  principle  of 
closing  the  Straits  was  for  the  first  time  declared  in  a  formal 
instrument  By  the  first  article  of  this  treaty  the  Sultan 
declared  his  firm  resolution  to  maintain  in  future  the  principle 
invariably  established  as  the  ancient  rule  of  his  empire ;  that 
so  long  as  the  Porte  should  be  at  peace,  he  would  admit  no 
foreign  vessel  of  war  into  the  said  Straits.  The  five  Powers, 
on  their  part,  engaged  to  respect  this  determination  of  the 
Sultan,  and  to  conform  to  the  above-mentioned  principle. 

By  the  second  article  it  was  provided  that^  in  declaring 
the  inviolability  of  this  ancient  rule  of  the  Ottoman  Empire, 
the  Sultan  reserved  the  faculty  of  granting,  as  heretofore, 
firmans  allowing  the  passage  to  light  armed  vessek  employed, 
according  to  usage,  in  the  service  of  the  diplomatic  legations 
of  friendly  Power& 

By  the  third  article  the  Sultan  also  reserved  the  fskculty 
of  notifying  this  treaty  to  all  the  Powers  in  amity  with  the 
Sublime  Porte,  and  of  inviting  them  to  accede  to  it. 
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Article  X.  of  the  Grenetal  Treaty  of  Peace,  signed  at  Paris,  General 
March  80, 1856,  referred  to  ^  the  ancient  rale  of  the  Ottoman  Peac/isse. 
Empire "  as  to  the  closing  of  the  Straits  of  the  Bosphoms 
and  of  the  Dardanelles.  And  by  a  convention  annexed 
to  this  General  Treaty,  between  her  Majesty  the  Qaeen  of  straitB 
England,  the  Emperor  of  Austria^  the  Emperor  of  the  French, 
the  King  of  Prussia,  the  Emperor  of  Bnssia,  and  the  King  of 
Sardinia  on  the  one  part,  and  the  Saltan  on  the  other  part, 
respecting  the  Straits  of  the  Dardanelles  and  of  the  Bos- 
phoros,  it  was  firmly  resolved  to  **  maintain  for  the  fature  the 
principle  invariably  established  as  the  ancient  rale  of  his 
empire,  and  in  virtue  of  which  it  has^  at  all  times,  been 
prohibited  for  the  ships  of  war  of  foreign  Powers  to  enter  the 
Straits  of  the  Dardanelles  and  of  the  Bosphoras ;  and  that,  so 
long  as  the  Forte  is  at  peace,  His  Majesty  will  admit  no 
foreign  ships  of  war  into  the  said  Straits." 

**  And  their  Majesties,  the  Queen  of  the  United  Kingdom 
of  Oreat  Britain  and  Ireland,  the  Emperor  of  Austria,  the 
Emperor  of  the  French,  the  King  of  Prassia,  the  Emperor  of 
all  the  Bussias,  and  the  King  of  Sardinia,  on  the  other  part, 
engage  to  respect  this  determination  of  the  Saltan,  and  to 
conform  th^nselves  to  the  principle  above  declared."  By 
Article  II.  it  was  provided,  ^  The  Sultan  reserves  to  himself, 
as  in  past  times,  the  right  to  deliver  firmans  of  passage  for 
light  vessels  under  fiag  of  war,  which  shall  be  employed,  as  is 
usual,  in  the  service  of  the  Missions  of  Foreign  Powers."  By 
Article  I£L  it  was  provided,  ^'The  same  exception  applies  to 
the  light  vessels  under  fiag  of  war,  which  each  of  the  Contract- 
ing Powers  is  authorized  to  station  at  the  mouth  of  the  Danube, 
in  order  to  secure  the  execution  of  the  regulations  relative  to 
the  liberty  of  that  river,  and  the  number  of  which  is  not  to 
exceed  two  for  each  Power/' 

Next  by  treaty  between  Great  Britain,  Austria,  and  France,  Treaty  j;iuuran- 

•  •■•-I  ^  ^    •  .  »     t       ^^         teeuMT  indd- 

guaranteemg  the  independence  and  mtegnty  of  the  Otto- pend^  and 
man  Empire,  April   15,  1856,  it  was  provided  (Article  IL),g^^aii- 
•'Any  infraction  of  the  stipulations  of  the  said  treaty  (ie. pire,  1856. 
the  treaty  of  March  30,  1856)  will  be  considered  by  the 
Powers  signing  the  present  treaty  as  a  ecmu  leUi.    They  will 
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oome  to  an  understanding  with  the  SaUime  Porte  as  to  the 
measures  which  will  have  become  necessary,  and  will  without 
delay  determine  among  themselves  as  to  the  employment  of 
their  military  or  naval  forces/' 

LcmdonCon-       Article  II.  of  the  London  Convention  of  1871  provided 

▼enti(m,i87L  ^^  «^jj^  principle  of  the  closing  of  the  Straits,  such  as 
it  has  been  established,  is  maintained,'*  but  tiiat  power  should 
be  given  to  the  Sultan  ^to  open  the  Straits  in  time  of 
peace  to  the  vessels  of  war  of  friendly  and  allied  Powers,  in 
case  the  Sublime  Porte  should  judge  it  necessary  in  order  to 
secure  the  execution  of  the  stipulations  of  the  Treaty  of  Paris, 
1856."  By  the  London  Convention  of  1871  both  Russia  and 
Turkey  acquired  the  power  of  building  military  or  maritime 
arsenals  on  the  coasts  of  the  Black  Sea,  and  became  entitled  to 
maintain  a  fleet  on  its  waters,  thus  abrogating  the  neutralising 
clauses  of  the  Black  Sea  Convention,  1856. 

Halieckon.;  General  Halleck  suggests  tiiat  the  right  of  Turkey  to 
exclude  foreign  ships  of  war  from  entering  or  passing  either 
the  Dardanelles  or  the  Bosphorus  **  was  considerably  modified 
by  the  Treaty  of  London,  1871/'^    The  discussion  which  Mr. 

Hall  on.  W.  E.  Hall  devotes  to  the  subject  confirms  the  common  view 
that  the  Treaty  of  London,  1871,  is  to  be  explained  on  purely 
political  considerations.  From  the  point  of  view  of  inter- 
national law,  the  action  of  Bussia  in  tearing  up  the  Black 
Sea  Convention  has  never  been  seriously  justified.  Lord 
Granville,  at  the  time,  did  not  attempt  to  refute  or  even 
notice  the  grounds  on  which  Bussia  sought  to  justify  her  action 
in  1871 ;  and  Mr.  W.  E*  Hall  considers  that  the  only  plausible 
pretext  was  the  passage  of  the  public  vessels  of  other  States. 
At  the  most,  there  was  a  nominal  breach  of  the  treaty  by 
other  Powers,  as  they  merely  dispatched  isolated  vessels,  at 
long  intervals,  through  the  Dardanelles  into  the  Black 
Sea.  The  fact  that  Bussia  succeeded  in  her  object  as  far 
as  the  Black  Sea  Convention  is  concerned,  no  doubt  gave 
rise  to  Halleck's  opinion  that  the  Treaty  of  London,  1871, 
has  modified  the  Straits  Convention,  1856.  But  Bussian 
diplomacy  absurdly  exaggerated  the  facts,  describing  the 
>  HAllMk'f<*Inteni*ti<malLaw,'*ToLl,p.l70. 
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passage  of  eight  vessels  in  fifteen  years  as  the  passage  of ''  whole 
squadrons/'  As  regards  the  last  phase  of  the  qaestion,  Wheaton 
opportnnely  reminds  us,  **  The  Treaty  of  Berlin  contains  no  ex-  TntAy  of 
press  mention  of  the  Dardanelles,  but  in  the  EighteenthProtoool,  ^^pioSoL 
Lord  Salisbury  declared  on  behalf  of  England  *  that  the  obliga- 
tions of  Her  Britannic  Majesty  relating  to  the  closing  of  the 
Straits  do  not  go  further  than  an  engagement  with  the  Sultan 
to  respect  in  this  matter  His  Majesty's  independent  determina- 
tion in  conformity  with  the  spirit  of  existing  treaties.' "  The 
plenipotentiaries  of  Russia  declared,  in  reply,  that  **  without 
being  able  exactly  to  appreciate  the  meaning  of  'Lord 
Salisbury's  proposition/  in  their  opinion  the  principle  of  the 
closing  of  the  Straits  is  an  European  principle/'  and  that 
existing  stipulations  are  binding  on  the  part  of  all  the  Powers, 
**  not  only  as  regards  the  Sultan,  but  also  as  regards  all  the 
Powers  signatory  to  these  transactions."^  The  intention  of 
the  British  declaration  was,  apparently,  to  reserve  liberty  to 
British  ships  of  war  to  enter  the  Straits  with  the  consent  of 
the  Porte,"  « 

It  is  very  necessary,  in  view  of  the  despatch  by  Bussia  of 
her  auxiliary  cruisers  through  the  Bosphorus  in  July,  1904,  to 
remember  that  at  the  Treaty  of  Berlin,  the  last  occasion  on 
which  the  principle  of  the  closing  of  the  Straits  received  inter- 
national consideration,  the  Bussian  plenipotentiaries  declared 
that  it  was  an  ''  European  principle/'  binding  all  the  Powers 
signatory  to  the  transactions  of  1856  and  1871.  There  is 
nothing  to  show  that  the  Bussian  plenipotentiaries  at  the 
Treaty  of  Berlin  considered  that  the  Treaty  of  London,  1871, 
had  considerably,  or  in  fact  at  all,  modified  the  Straits 
Convention,  1856.  It  seems  no  less  certain  that  the  intention 
of  the  British  declaration  at  the  Treaty  of  Berlin  was  to  reserve 
an  even  less  restricted  liberty  for  British  ships  of  war  to 
enter  the  Straits  than  that  suggested  by  the  learned  editors 
of  Wheaton's  **  International  Law." 

It  must  be  remembered  that  in  February,  1878,  Admiral 
Hornby,  with  a  fie^t  of  ten  ironclads,  passed  through  the 

^  Holland,  **  European  Oonoert,"  p.  226. 

*  WbMton'B  **  International  Law/'  ed.  1904,  p.  286. 
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Adminl Hon-  Dardanelles  in  the  faoe  of  a  formal  protest  by  Torkey^and  that 
iSSSS^  ^^  ^^^'^  desisted  at  first  on  aoooont  of  the  protest  Afterwards^ 
H^j^  ^^  on  receiving  further  instructions,  he  effected  the  passage  with- 
out a  shot  being  fired.  In  the  House  of  Lords  the  Earl  of 
Derby  justified  this  action  on  the  ground  that  at  the  time 
Turkey  could  hardly  be  considered  a  free  agent,  and  that  there- 
fore the  British  Grovemment  took  responsibility  on  themselves.^ 
At  the  time,  the  army  of  the  Grand  Duke  Nicholas  lay  out- 
side Constantinople,  into  which  it  had  the  power,  in  a  military 
sense,  of  entry  at  wUL  The  fact  that  the  Porte  forwarded 
its  protest  against  the  passage  of  the  Dardanelles  to  the 
plenipotentiaries  at  the  Russian  headquarters,  throws  con- 
siderable light  on  the  real  position.  The  view  taken  by  the 
British  Grovemment  was  that  the  Turkish  protest  against 
the  passage  of  Admiral  Hornby's  squadron  did  not  proceed 
from  ^the  independent  determination  of  the  Sultan,**  and 
that  therefore  it  could  be  disregarded.  The  British  declara- 
tion at  the  Treaty  of  Berlin  can  only  be  construed  in  the 
light  of  preceding  facts.  So  feur  from  merely  reserving  liberty 
to  British  ships  of  war  to  enter  the  Straits  with  the  consent 
of  the  Forte,  it  apparently  reserved  the  more  extended,  though 
still  conditional,  right  of  entering  with  or  without  the  consent 
of  the  Forte,  when  the  consent,  in  the  latter  case,  was  with- 
held under  circumstances  which  were  beyond  the  control  of 
the  Forte.  It  is  worth  noticing  that  Austria,  Franoe,  and 
Italy  applied  to  the  Forte  for  firmans  for  the  passage  of 
war  vessels  about  the  same  time  that  Admiral  Hornby  passed 
the  Dardanelles.  In  the  House  of  Lords  the  Earl  of  Derby 
does  not  seem  to  have  stated  that  the  Forte  had  either 
granted  or  refused  these  firmans,  but  he  evidently  considered 
it  improbable  that  the  Fowers  in  question  would  necessarily 
avail  themselves,  if  they  had  received  permission,  of  the 
firmana  A  little  earlier  in  the  year  Lord  Beaconsfield 
stated  that  ^  the  intention  of  sending  the  fleet  in  that  direc- 
tion was  that  it  should  defend  the  lives  and  properties 
of  British  subjects  in  Constantinople,  and  take  care  of 
British  interests  in  the  Straits."^    On  the  wjiole  it  must  be 


Tkm^  FebroMy  15, 1878.  '  Ibid.,  Jsnusry  2S,  1878. 


Digitized  by 


Google 


RUSSIA  AND  THE  PASSAGE  OF  THE  BOSPHOEUS.      85 

conceded  that  the  technical  contention  that  Turkey  at  the 
time  was  not  in  a  position  to  give  consent,  is  somewhat 
deficient  as  a  legal  jastifioation.  But  even  if  it  be  admitted 
that  the  passage  of  the  Dardanelles  hj  Admiral  Hornby's 
squadron  in  the  face  of  the  formal  protest  of  Turkey  was  a 
breach  of  treaty,  there  is  much  to  be  said  for  the  view  that 
the  subsequent  declaration  of  the  Russian  plenipotentiaries  at 
the  Treaty  of  Berlin  constituted  a  waiver  of  the  breach  as 
far  as  Bussia  is  concerned. 

The  closing  of  the  Straits  by  treaty  remains  a  principle  of 
&r-reaching  importance,  and  the  question  became  critical  in 
view  of  the  passage  of  the  Bosphorus  by  the  Bussian  volunteer 
cruisers  in  July,  for  this  disregard  (if  such  it  be)  of  treaty 
obligations  enabled  Bussia  to  call  another  fleet  into  existence. 

Perhaps  the  restraint  imposed  on  Bussia  is  of  a  higher 
character  than  even  a  treaty  stipulation,  being  based  upon  an 
ultimate  postulate  of  international  law,  the  territoriality  of 
sovereignty.  The  precedent  of  1870-1,  when  two  powerful 
belligerents  like  France  and  Germany  respected  the  neutrality 
of  a  weak  State  like  Belgium,  though  military  exigency  and, 
in  the  case  of  France,  even  self-preservation  might  have  been 
invoked  to  justify  its  infraction,  shows  that  the  most  powerful 
belligerents  have  learned  to  respect  the  territory  of  a  weak 
neutraL 

It  IB  hardly  necessary  to  point  out  that   the   Ottoman 

Porte  exercises  territorial  jurisdiction  over  the  Dardanelles 

and  Bosphorus,  as  those  Straits  are  less  than  six  miles  wide  in 

most  parts,  and  Turkey  enjoys  sovereignty  over  the  littorals  on 

either  side.^ 

1  The  following  inUrestiiig  toeoimt  of  the  Dirdanelles  in  1745  Ia  met  in  <<  A 
CoUectionof  Vojages  and  TraTeb  compiled  from  the  Giurioiu  and  Yaliutble  Libniy 
of  the  Eari  of  Chdord" :  **  Some  thirtj-one  milea  below  Gallipoli  la  the  atraighteat 
paaaage  of  the  HeUeapont,  a  place  f oimerlj  famona  for  Xerxea'  bridge,  bat  mneh 
more  gloriona  in  the  lorea  of  Hero  and  Leander.  Theee  caatlea,  called  the  Darda- 
nellea,  command  the  paaaage,  and  are  the  aecitritj  of  Conatantinople  on  that  aide : 
that  upon  Europe,  ancientlj  Seatoa,  la  made  with  two  towera,  one  within  the  other ; 
the  inmoet  higheat,  bj  meana  of  the  riaing  grotmd  iqKm  which  they  atand,  each 
bearing  the  form  of  three  aemi-cirdea  with  the  outward  triangular:  the  other  upon 
the  Aaian  aide  ia  far  atronger,  atanding  on  the  mariaeth  lerel,  it  ia  ol  form  aqnare 
with  four  round  torreta,  at  each  corner  one :  in  the  middle  before  atands  one  high 
aqnare  tower  commanding  over  alL  Thia  f ormerlj  waa  named  Abjdoa,  not  that  the 
thing  remained  the  aame,  but  often  re-edificed  in  the  aame  place."     (Ibid^  •upra 
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Tbedofling  of  On  this  Tiev  ^the  ancient  mle  of  the  Ottoman  Empire,** 
^e^^S^deelAre^  by  the  treaties  of  1841,  1856,  and  1878,  seems  no 
g^^^S^more  than  an  enunciation  of  that  first  principle  of  interna- 
tional law,  the  territoriality  of  sovereignty.  Since  the  Porte 
exercises  exclnsive  territorial  jurisdiction  over  the  Straits,  it 
would  appear  that  a  passage  of  the  Straits  by  the  commissioned 
yessels  of  a  belligerent  State,  when  the  Porte  is  at  peace, 
would  constitute  an  inruption  into  neutral  territory  comparable 
to  that  made  by  the  army  of  General  Clinchant  into  Switzer- 
land in  1871,  and  the  same  consequences  ought  in  strictness  to 
follow,  that  is,  the  disarmament  of  such  a  belligerent  force,  and 
internment  Mr.  W.  E.  Hall  obsenres  that  it  is  somewhat  more 
than  doubtful  whether  any  instances  of  a  right  of  military 
passage  have  surviyed  the  simplification  of  the  map  of  Central 
Europe  effected  by  the  formation  of  the  German  Empire,  though 
he  concedes  that  Germany  has  still  a  right  of  military  passage 
over  the  Canton  Schaffhausen,  leading  from  the  interior  of 
Germany  to  the  Bhine.^  The  use  of  this  continued  passage 
in  time  of  war,  Mr.  W.  E.  Hall  admits,  might  possibly  become  a 
subject  of  dispute.  It  is  clear  that  a  permission  by  Turkey 
for  Russian  ships  to  pass  the  Bosphorus  and  Dardanelles  would 
be  a  concession  of  a  similarly  controversial  character.  The  same 
writer  instances  the  solid  nature  of  the  advantage  Russia  would 
gain  if,  being  at  war  with  France,  she  were  allowed  to  march 
her  troops  across  Germany.^  But  the  advantage  that  Russia 
would  gain  by  being  allowed  by  the  Porte  to  dispatch  a  fleet 

yol.  L  p.  521.)  The  following  account  is  given  of  the  Bosphorus  and  DardaneOas 
in  Stanford's  **  Compendinm  of  Geogn^j,  Europe,"  toL  L,  **  The  Goontries  ol  the 
Mainland*  (c.  iil),  <<  The  Balkan  Peninsola*  (p.  181):  "The  Bosphoms  is  a  gap 
due  to  a  prinuuj  conyulsion  of  nature ;  subeequentlj  enlarged  bj  the  erosive  action 
of  the  sea  currents.  At  its  widest  part  it  is  three  miles  aeroas,  and  its  narrowest 
under  half  a  mile.  The  Dardanelles  or  Hellespont  is  preciselj  similar  to  the  Bos- 
phorus in  the  manner  ol  its  origin  as  well  as  in  its  tjpical  characteristics.  It  is, 
however,  longer  (forty  miles)  and  wider  (three-quarters  to  four  miles  and  a  half), 
and  its  shores  are  not  so  high.  The  Sea  of  Biarmora  is  110  miles  Icmg,  forty-three 
wide.  It  seems  dear  that  it  possesses  a  better  title  to  be  called  an  i4[»propriated 
sea  than  the  Zuider  Zee,  the  entrances  to  which,  though  narrow,  are  two  miles  and 
a  half  and  six  miles  wide,  and  therefore  wider  than  either  those  of  the  Dardanelles 
or  Bosphcxus,  the  western  and  eastern  mouths  <^  the  Sea  of  Maimora."  (CL 
Stanford's  '*  Compendium  of  C^eographj,"  bj  Geo.  Chisholm,  **  Europe,**  voL  ii. ; 
**  The  North-West,"  pp.  85, 86,  for  reference  to  the  Znjdet  Zee.) 

1  Hall's  **  Intematiimal  Law,**  5th  ed.,  pp.  160, 601. 

*  Ibid.,  p.  605. 
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through  the  Bosphoms  is  an  advantage  of  no  lees  solid  a 
character.  The  late  Emperor  Frederick  once  observed  that 
^in  war  it  is  the  moment  which  decides,"  and  the  time  which 
Bnssia  would  gain  hj  being  allowed  to  dispatch  a  fleet 
through  the  Bosphoms  instead  of  round  from  the  Baltic 
might  easily  be  decisive  of  a  campaign.  It  is  clear  that 
no  future  possible  enemy  of  Bussia  can  contemplate  with 
indifference  a  permission  granted  by  the  Porte  to  that  Power 
to  dispatch  a  fleet  through  the  Bosphoms.  There  does  not 
seem  any  difference  in  principle  between  such  a  concession 
and  the  right  of  military  passage  over  alien  territory  of 
which,  as  has  been  seen,  it  may  almost  be  said  there  is 
no  modem  instance  surviving.  Nor  is  there  room  for  con- 
troversy as  to  the  rule  that  '^  straits  which  are  less  than 
six  miles  wide  are  wholly  within  the  territory  of  the 
State  or  States  to  which  their  shores  belong/'^  Thus AppropnaM 
the  whole  of  the  oyster  beds  in  the  Bay  of  Cancale,  the^^^^ 
entrance  of  which  is  seventeen  miles  wide,  were  regarded 
as  French.  Some  writers  still  contend  that  the  Queen's 
Ohambers  belong  to  England,  and  a  recent  decision  of  the 
Privy  Council  has  affirmed  English  jurisdiction  over  the  Bay 
of  Conception  in  Newfoundland,  which  penetrates  forty  miles 
inland,  and  is  fifteen  in  mean  breadth.  The  Bay  of  Con- 
oeption  has  clearly  less  right  to  be  regarded  as  an  appro- 
priated water  than  the  Sea  of  Marmora,  the  entrances  to 
which,  at  either  end,  narrow  to  less  than  a  mile.  Authors 
so  little  favourable  to  maritime  property  as  Ortolan  and 
De  Cussy,  class  the  Zuyder  Zee  among  appropriated  waters. 
Yet  the  Zuyder  Zee  is  in  no  sense  a  landlocked  sea  like  the 
Sea  of  Marmora.  It  is  capable  of  being  entered  through 
more  than  two  channels  by  vessels  of  light  draught,  and  both 
the  Marsdiep  and  the  Yliestrom,  the  channels  ccmnecting  the 
Zuyder  Zee  with  the  North  Sea,  are  wider  than  the  Bosphoms 
and  Dardanelles  at  their  narrowest  channels.  The  United 
States,  Mr.  W.  E.  Hall  observes,  probably  regard  as  territorial  the 
Chesapeake  and  Delaware  Bays,  and  other  inlets  of  the  same 
kind.  As  there  is  no  question  of  interfering  with  the  right  of 
1  HaU'f «« Intenatioiua  Law,"  Hh  ed^  p.  15S. 
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innooent  nayigation,  it  is  di£Bciilt  in  principle  to  separate 
gnlfs  and  straits  firom  one  another.  It  may  be  remembered 
that  firom  the  fifteenth  oentory  all  ships  using  the  Sound 
between  Zealand  and  Sweden,  leading  fixmi  the  Cattegat  into 
the  Baltic,  except  such  as  belonged  to  the  Hanseatic  towns, 
and  one  or  two  others  in  the  Baltic,  were  charged  toU 
for  passing  throngh.  These  Sound  duties  were  abolished  on 
March  14,  1857,  by  a  treaty  between  Denmark  and  the 
principal  maritime  Powers.  A  pecuniary  compensation  of 
£3386,260,  of  which  Great  Britain  paid  £1,125,206,  was 
given  to  Denmark,  which  bound  itself  to  maintain  the  light- 
houses and  superintend  the  pilotage  of  the  Sound.  The 
Sound,  at  its  narrowest  part,  between  Elsinore  and  Helsing- 
borg,  is  only  three  miles  wide.  The  Great  Belt  is  fifteen 
miles  wide,  and  the  Little  Belt  seven  miles,  though  it  narrows 
to  one  mile  and  three-quarters.^ 

The  Great  Belt^  being  fifliesi^miles  wide,  could  not  possibly 
be  claimed  as  territorial  water.  The  claim  of  Denmark  to 
levy  Sound  dues,  since  the  difficulties  of  navigation  forced 
ships  to  resort  to  that  passage  rather  than  the  Belts,  seems 
quite  indefensible.  If  such  dues  were  properly  leviable  at  all 
they  ought  to  have  been  divided  with  Sweden,  whereas  they 
were  exclusively  claimed  by  Denmark. 

But  it  is  curious  to  note  that^  at  this  day,  under  the  San 
Juan  Award  of  Emperor  William  L  of  Germany,  sovereignty  is 
assumed  over  a  channel  wider  than  even  the  Great  Belt 

Both  Great  Britain  and  the  United  States  continue  to  claim 
as  territorial  the  waters  of  the  Straits  of  Fuca,  separating 
Vancouver's  Island  from  the  mainland.  Under  the  protocol 
signed  at  Washington  in  1873,  for  the  purpose  of  marking 
out  the  frontier  in  accordance  with  the  Emperor's  arbitral 
decision,  the  boundary,  after  passing  the  island  of  San  Juan,' 
is  carried  across  a  space  of  water  thirty-five  miles  long  by 
twenty  broad,  and  is  then  continued  for  fifty  miles  down  the 
middle  of  a  strait  fifteen  miles  broad  until  it  touches  the 
Pacific  Ocean  midway  between  Bonilla  Point  on  Vancouver's 
Island  and|Tatooch  Island  Ughthouse  on  the  American  shore, 
*  Stanfiwd'B  •*  Oompendiiim  Geography,  Emope,"  voL  iL  p.  700. 
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the  waterway  being  there  ten  miles  and  a  half  in  width.^  If 
this  arbitral  decision  embodies  the  tme  doctrine  of  appro- 
priated waters  in  international  law,  then  a  portion  of  the 
8ea  of  Marmora  falls  well  within  that  category.  It  is  some- 
what surprising  that  Mr.  W.  E.  Hall^  whQe  he  clearly  seems 
to  yiew  with  approval  the  claim  to  a  right  of  property  in 
basins  of  considerable  area  if  approached  by  narrow  entrances, 
such  as  those  of  the  Zayder  Zee,  does  not  reyiew  the  claims  of 
the  Sea  of  Marmora  to  be  regarded  as  an  appropriated  basin  of 
Turkey.  He  merely  notices  that  the  Treaty  of  Paris  contained 
a  promise  on  the  part  of  Turkey  to  close  the  Bosphorus  to 
foreign  vessels  of  war.  On  the  other  hand,  Mr.  Hall  evidently 
considers  the  claim  of  Holland  to  regard  the  Zuyder  Zee  as 
an  appropriate  basin  to  be  eminently  reasonable.  It  exists 
independently  of  treaty,  and  proceeds  upon  well-established 
principles  which  can  be  urged  with  even  greater  force  in 
the  case  of  the  Sea  of  Marmora.  The  marked  tendency 
recently  observed  by  Professor  T.  E.  Holland,  of  extending 
the  limit  of  marginal  seas,  in  view  of  the  increased  range 
of  modem  cannon,  tends  to  put  the  inviolability  of  the 
Bosphorus  and  Dardanelles  on  an  even  higher  footing,  if  that 
were  necessary,  than  it  stands  at  present* 

But  assuming  the  Sea  of  Marm<»a  to  be  a  territorial 
water,  the  treaties  closing  the  Straits  have  not  created 
any  exception,  but  are  merely  to  be  regarded  as  declaratory 
of  the  common  law  of  nations.*  It  becomes,  on  this  view, 
very  difficult  to  concur  with  the  position  of  M.  de  Martens, 
that  the  closure  of  the  Dardanelles  to  vessels  of  war 
*'  became  a  principle  of  public  European  law  **  by  the  Straits 
Convention  of  1856.  It  seems,  on  the  other  hand^  to  have  pre- 
existed as  an  essential  inference  from  a  postulate,  not  of 
European  public  law^  but  of  international  law  itselt  In  any 
case,  the  dosing  of  the  Straits  was  a£Brmed  as  a  principle  of 

>  HaU'B  "Intematioiud  Law,"  9th  ed^  pp.  157-S,  nferring  to  Parliaiii«iitarj 
Papen,  North  Amerfam,  Na  10, 1878. 

*  Timet,  May  25»  1904. 

'  Yattd  obienras  that  if  a  sea  hat  no  other  eominnnifatinn  with  tha  oeen  than 
bj  a  channel  off  whkh  a  natkn  maj  take  poMaerion,  it  it  the  proper^  of  that 
nation  Q*  Drmt  dee  Gem,"  L  i.  a.  zxiiL  t.  294i 


Digitized  by 


Google 


40  INTEBNATIOKAL  LAW. 

public  Eoiopean  law  by  treaty  before  1856.  The  first  article  of 
the  Straits  Conyention  of  1856,  as  has  been  seen,  is  merely  a 
literal  transcript  of  the  first  article  of  the  Treaty  of  London, 
1841. 
TheSmoimuk      It  is  now  proposed  to  consider  the  circumstances  of  the 
iidia^!jSj  I^****®  ^^  *^®  Bosphorus  and  Dardanelles  by  the  Bussian 
1904.  Yolunte^  cruisers,  Smolensk  and  PeierAurg^  in  July,  1904.  This 

incident  raised  two  separate  and  independent  issues:  (1) 
Whether  the  dispatch  of  these  yessels  did  not  inyolye  a  breach 
of  the  Straits  Conyention,  1856,  and  the  succeeding  treaties 
closing  the  Straits.  (2)  Whether  the  act  of  commissioning 
such  yessels  did  not  constitute  an  infraction  of  the  first  Article 
of  the  declaration  concerning  maritime  law  signed  at  Paris, 
1856,  to  which  Bussia  was  a  signatory,  ^La  course  est  et 
demeure  abolie."  For  an  adequate  appreciation  of  these  two 
points  it  is  conyenient  to  summarize  the  facts,  as  related  in  the 
Times,  July-September,  1904. 

The  Smdenek  and  PeterAfwrg,  two  auxiliary  cruisers  carrying 
quick-firers,  and  capable  of  steaming  eighteen  to  twenty  knots, 
appear  to  haye  commenced  a  yoyage  with  stores  to  the  Far 
East,  which  proyed  abortiye,  the  early  nayal  successes  gained 
by  Japan  causing  them  to  return.  Apparently  during  April 
and  May  there  were  persistent  rumours  that  the  Black  Sea 
Volunteer  Fleet  were  preparing  for  cruiser  sendee.  It  was 
finally  announced  in  the  Times,  July  6,  that  the  Bussian 
Volunteer  Fleet  steamers  Petersbwrg  and  Sevastopol  passed 
through  the  Bosphorus  firom  the  Black  Sea.  Their  destina- 
tion was  then  unknown.  The  Sevastopol  was  flying  the  Bed 
Cross  flag  below  the  commercial  flag ;  her  hull  was  painted 
white,  and  she  was  therefore  presumed  to  be  intended  for  a 
hospital  ship.  The  Petersburg,  which  was  only  flying  the 
commercial  flag,  was  stopped  by  the  firing  of  blank  cartridge 
at  the  end  of  the  Bosphorus,  no  preyious  warning  of  her 
arriyal  haying  been  giyen.  After  a  delay  of  seyeral  hours  she 
was  allowed  to  proceed.  The  next  day  the  Smolensk  passed 
through.  On  July  8  the  Petersburg  was  reported  at  Port 
Said,  haying  a  crew  of  240  men.  Her  destination  was  stated 
to  be  Vladiyostock,  and  her  mission  that  of  a  collier.    Eyen 
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the  departure  of  the  Alabama  from  the  Mersey  in  1862  was 
hardly  attended  by  snoh  a  clandestine  character  as  the 
passage  of  the  Smclmsk  and  PeUnSywrg  through  the  Bos- 
phorns.  All  three  vessels  assamed  entirely  a  false  character, 
and  it  is  of  course  immaterial  that  the  assamed  character  was 
different  in  each  case.  The  essential  deceit  lies  in  the  assump- 
tion of  a  &Ise  status,  and  not  in  the  use  of  a  flag  by  a  war 
vesseL  In  war  it  is  a  legitimate  mse  to  hoist  the  flag  of 
another  nationality  than  that  to  which  the  vessel  belongs, 
provided  that  the  tme  flag  is  hoisted  before  commencement  of 
action.  But  the  nse  of  the  commercial  flag  by  the  Smolensk 
and  Petershwrg  was  not  a  legitimate  mse  like  the  nse  of  a 
foreign  flag  by  a  belligerent  war  vesseL  The  AUhama  when 
cruising  in  the  China  Seas  flew  the  French  flag,  but  in- 
variably disclosed  her  status  before  going  into  action. 

It  was,  however,  stated  in  the  Times  that  the  change  of  flags 
in  the  case  of  vessels  belonging  to  the  Volunteer  Fleet  was 
usual  since  1884,  under  an  arrangement  between  the  Bussian 
and  Turkish  Governments  known  to  the  Powers.  Bat,  by  the 
Busso-Turkish  Agreement  of  1891,  it  was  stipulated  that 
volnnteer  cruisers  shoald  not  carry  arms  or  munitions  of  war, 
a  stipulation  which  was  directly  infringed  by  the  passage  of 
the  Sm^HensTc  and  Peter Awrg. 

The  Malacca  incident  directed  public  attention  in  England 
to  the  status  of  the  cruisers.  This  vessel  was  an  intermediate 
steamer,  belonging  to  the  Peninsula  and  Oriental  Oompany, 
carrying  passengers  and  cargo  from  London  to  Ohina  and 
Japan.  She  carried  lyddite  in  boxes  marked  with  a  broad 
arrow  for  the  British  arsenal  at  Hong-Kong,  and  left  London 
on  June  25  for  the  Far  East^  under  the  command  of  Oaptain 
Street.  She  sailed  from  Suez  on  July  9  for  Singapore,  where 
she  was  timed  to  arrive  July  28.  On  Jaly  13,  however,  she 
was  seized  by  the  Bussian  volunteer  cruiser  PeterAwrg  off 
Munshejera  Island,  South  Bed  Sea.  The  Bussians  placed  a 
prize  crew  of  some  sixty  men  on  board  her,  and  on  arrival  at 
Suez,  Captain  Street,  her  commander,  was  forbidden  to  com- 
municate with  the  British  consul.  She  reached  Port  Said  on 
Jaly  21.    Her  passengers  and  crew  were  disembarked,  and  on 
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the  25th  Captain  Street  arrived  in  London.  On  the  28th  the 
yessel  arrived  at  Algiers,  flying  the  Bnssian  flag,  with  a  priie 
crew  nnder  Oaptain  Schwartz,  who  apparently  stated  that  the 
Mciacea  was  bound  for  Liban«  On  arriyal  at  Algiers  the 
Bnssian  consul  had  an  interriew  with  the  British  consul  on 
board  the  Malacca^  after  which  the  cargo  was  subjected  to  a 
detailed  examination.  There  was,  of  course,  no  justification 
for  such  an  abuse  of  a  neutral  port. 

The  Bnssian  flag,  after  an  interriew  between  the  two  consuls, 
was  hauled  down  at  sunset,  July  28,  and  on  August  6  the 
MaloMa  left  Algiers  for  Port  Said,  in  resumption  of  her 
original  voyage. 

At  the  time  of  the  s^zure  Parliament  was  in  session,  and 
questions  were  addressed  to  Earl  Percy,  the  Under  Secretary 
of  State  for  Foreign  Affairs  (July  19)  and  the  Prime  Minister 
(July  22).  The  details  were  not  fully  known  in  this  country 
when  GeneralLaurie  addressedhis  question  on  the  subject  to  Earl 
Percy,  though  the  Times  of  that  date  contained  a  leading  article 
on  the  seizure  of  the  Malacca,  But  on  July  20 — ^practically 
within  twenty-four  hours  after  the  matter  became  known — Sir 
Oharles  Hardinge,  on  behalf  of  the  British  Oovemment,  ad- 
dressed to  the  Bussian  Government  a  protest,  calling  attention 
to  the  irregular  position  of  the  PetersbtMrg,  and  to  the  fact 
that  the  ammunition  seized  on  board  the  Mdlaeca  was  the 
property  of  His  Majesty's  Oovemment,  was  intended  for  the 
British-China  squadron,  and  was  contained  in  cases  which  were 
clearly  marked  with  the  broad  arrow.  It  was  added  that  a  very 
serious  situation  was  involved.^  On  the  same  day,  it  was 
announced  that  the  Bussian  Gk)vemment  had  given  orders  for  the 
immediate  release  of  the  Malacca^  and  subsequently  that  they 
undertook  that  similar  incidents  should  not  occur  in  the 
future.  The  cargo  of  the  Malacca  was  to  be  examined,  and 
a  claim  for  damages  entertained. 

This  incident  raised  several  questions  of  international  law. 

It  is  not  proposed  to  discuss  here  the  undoubtedly  improper 

exercise  of  the  belligerent  right  of  visitation  and  search,  t  he 

subject  admitting  of  more  convenient  treatment  in  a  subsequent 

>  Timn,  July  21, 1904. 
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chapter.  The  immediately  material  iasne  in  the  Malacca  case 
is  the  status  of  the  Bossian  yolimteer  cruisers  which  passed 
the  Bosphoms. 

In  a  letter  addressed  by  Professor  T.  R  Holland  to  the 
Tim^B  on  the  subject,  it  was  pointed  out  that  the  facts  specially 
calling  for  attention  in  the  case  of  the  Malacca  were :  (1)  that 
the  capture  was  eflfected  by  a  vessel  not  entitled  to  ex^tsise 
belligerent  rights;  (2)  that  Qreat  Britain  was  prepared  to 
claim  the  incriminated  cargo  as  belonging  to  the  British 
Oovemment.     The  writer  pointed  out  further,  ^Capture  by 
an  unqualified  cruiser  is  so  sufficient  a  ground  for  a  claim  of 
restoration  and  compensation  that,  except  perhaps  as  facilitat- 
ing the  retreat  of  Bussia  from  a  fiilse  position,  it  would  seem, 
to  say  the  least,  superfluous  to  pray  in  aid  any  other  reason  for 
the  cancellation  of  an  act  unlawful  ah  imtio**   This  letter  con- 
eluded  with  some  interesting  facts  about  the  constitution  of 
Bnssian  Prise  Oourts.    Under  Bule  64  of  the  Bussian  Naval 
Begulations  of  1895,  a  **  Port  Prize  Court "  must,  for  a  decree 
of  confiscation,  consist  of  six  members,  of  whom  three  must  be 
officials  of  the  Ministries  of  Marine,  Justice,  and  Foreign 
Affitirs  respectively.    An  Admiral's  Prise  Court,  for  the  same 
purpose,  need  consist  of  only  four  members,  all  of  whom  are 
naval  officers.^    The  gravity  of  the  situation  created  by  the 
seizure   of   the  Malacca  was   immediately    apparent.      Mr. 
Balfour  alluded  to  it  in  the  House  of  Commons  as  '^this 
most  serious  question,''  and  promised  to  make  a  statement  on 
August  12.f  On  July  29,  1904,  the  Marquis  of  Lansdowne 
made  the  following  reference  to  the  subject  in  the  House  of 
Lords:  ''The  later  phase  of  the  question  (as  far  as  inter- 
national law  is  concerned)  may,  I  think,  be  considered  to  have 
commenced  with  the  seizure  of  the  P.  &  0.  steamship  Malacca. 
That  ship,  having  on  board  a  miscellaneous  cargo  of  about 
4000  tons,  of  which  23  tons  consisted  of  munitions  of  war, 
the  property  of  His  Majesty's  Governments  and  destined  for 
the  dockyards  at  Hong-Eong  and  Singapore,  was  seized  on  the 
13th  of  this  month  in  the  Bed  Sea.    Her  passengers  and  the 
crew  were  landed  at  Port  Said,  with  the  exception  of  the  chief 

>  7%n«0,Jiilr  26,1904. 
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officer  and  two  other  persons.  The  ship  was  sent  homewards 
flying  the  Bnssian  flag  and  in  charge  of  a  Bnssian  prise  crew. 
We  conceived  it  to  be  our  duty  to  make  a  strong  representation 
to  the  Bussian  Gt}Yemment  in  consequence  of  this  occurrence. 
Our  representation  was  based  mainly  upon  the  character  and 
antecedents  of  the  ship  by  which  the  seizure  was  made.  That 
ship  belonged  to  the  Bussian  Volunteer  Fleet  She  had  lately 
passed  through  the  Dardanelles,  and  in  our  view  it  would 
have  been  impossible  for  her  to  pass  through  these  Straits  if 
she  had  at  the  time  been  a  ship  of  war.  If  it  be  assumed  that 
she  was,  at  the  time  of  her  passage  through  the  Straits,  a 
peaceful  vessel,  it  seemed  to  us  intolerable  that  within  a  shcnrt 
space  of  time  she  should  be  transformed  into  a  ship  of  war  and 
should  be  found  harrying  neutral  commerce  in  the  Bed  Sea. 
We  mentioned  as  a  subsidiary  point  in  our  protest  the  fact 
that  the  munitions  of  war  on  board  of  her  were  the  property  of 
the  Government,  and  therefore  could  not  be  regarded  as  con- 
traband of  war.  My  lords,  the  result  of  our  remonstrance  was 
as  follows.  We  received,  in  the  first  place,  from  the  Bussian 
Government  an  assurance  that  the  Malacca  would  be  released 
as  soon  as  orders  for  her  release  could  be  conveyed  to  her.  She 
had  left  Port  Said  before  these  orders  could  reach  her,  and  she 
did  not  touch  port  again  till  she  reached  Algiers,  at  which 
place  she  arrived  yesterday.  I  am  glad  to  say  she  was  released 
last  night,  and,  I  believe,  at  this  moment  flies  the  British  flag. 
My  lords,  the  second  result  of  our  representation  was  that 
orders  were  given  by  the  Bussian  Government  to  prevent  a 
recurrence  of  any  similar  captures  by  ships  of  the  Volunteer 
Fleet;  and  it  was  also  explained  to  us,  that  if  any  such 
captures  should  occur  before  the  orders  to  prevent  them  could 
reach  their  destination,  those  captures  should  be  regarded  as 
void  and  the  result  of  misunderstanding.^"  The  subject 
of  the  Malaooa  again  formed  the  topic  of  a  discussion  in  the 
House  of  Lords,  arising  out  of  a  question  addressed  to  Lord 
Lansdowne  by  the  Marquis  of  Bipon.  It  became  known 
that  the  Turkish  Government  had  allowed  other  ships  of 
the  Bussian  Fleet  to  pass  through  the  Dardanelles,  after 
>  2VM«,Jiay29,190i. 
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obtaining  an  official  statement  that  these  vessels  wonld  fly 
during  their  whole  voyage  the  oommercial  flag,  that  they 
would  not  contain  either  munitions  of  war  or  armament^  and 
that  they  would  not  be  changed  into  cruisers.^  After  the 
exchange  of  Notes,  July  21-23,  the  Bussian  Government 
announced  that  all  seizures  effected  by  the  Smolensk  and 
PeUrdm/rg  in  the  interval  which  elapsed  between  the  date  of 
the  determination  to  place  the  vessels  out  of  commission^  and 
the  date  of  the  communication  of  this  determination  to  the 
commanders  of  the  two  volunteer  cruisers^'were  to  be  regarded 
as  void.  The  StMlensh  and  Petenburg — now  the  JRion  and  the 
Dmeper — ^were  in  the  Suez  Canal  under  Admiral  Bostrovsky  on 
January  13,  and  thus  some  five  months  afterwards  both  vessels 
were  found  acting  as  commissioned  vessels  under  other  names. 
There  is  some  ground  for  suggesting  that  this  amounted  to  an 
infraction  of  the  undertaking  given  by  the  Bussian  Gbvern- 
ment  in  July.  The  Smolmsk^  a  powerful  auxiliary  cruiser  of 
great  size  and  high  speed,  could  not  have  accompanied 
Admiral  Bohzdestvensky's  fleet  to  Far  Eastern  Waters,  if  she 
had  not  evaded  treaty  obligations  by  her  passage  of  the 
Bosphorus  on  July  6.  The  fstct  that  several  months  have 
elapsed  since  that  evasion  can  hardly  legitimate  her  share 
in  belligerent  operations  during  the  war,  in  view  of  the 
jCaot  that  she  was  placed  out  of  commission  on  July  21  by  the 
Bussian  (Government  Several  vessels  were,  in  feJ^t,  stopped, 
but  seem  to  have  been  subsequently  released  by  either  the 
Smolensk  or  Petertlm/rg.  On  July  27  the  P.  &  0.  steamer 
Vormaea  was  seized  ninety  miles  south  of  Daedalus  Lighthouse 
by  the  BmoUmk.  The  Agra  was  also  stopped  by  the  Smolensk 
and  the  Pet^rslmrg.  On  July  27  the  Oerman  liner  HohaHa  was 
seized  in  the  Bed  Sea.  On  August  22  it  was  announced  that 
the  Smolensk  had  stopped  the  British  steamer  Com^icm,  eighty 
miles  off  East  London,  ten  miles  from  shore  off  the  mouth  of 
Basha  Biver.  The  sequel  was  not  without  a  compensating 
element  of  humour  to  English  observers.  Owing  to  the  high 
turn  of  speed  possessed  by  the  two  Bussian  volunteer  cruisers, 
and  to  the  hcd  that  they  both  operated  in  company  and  kept 
,»  IViiat,  August  18, 1901 
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the  high  seas,  it  became  apparent  that  the  Bnssian  Ooyem- 
ment,  not  poBsesaing  at  that  date  any  other  &8t  cruisers  in  the 
ocean  tracks  frequented  by  the  Smolensk  and  Petenibwrg,  was 
quite  incapable  of  communicating  to  the  conunanders  of  those 
vessels  their  determination  to  revoke  the  ocmimissions. 

On  August  26  it  was  announced  that  the  Bussian  Govern- 
ment had  requested  the  British  Government  to  give  orders 
to  stop  the  Smolensk  and  Peterslmrg.  The  vessels  intrusted 
by  our  Government  to  deliver  these  orders  were  the  Orescent, 
cruiser.  Captain  T.  D.  W.  Napier,  flying  the  flag  of  Bear- 
Admiral  John  Dumford,  C.B.,  D.S.  0.,  the  Pearl  cruiser.  Captain 
E.  P.  Ashe,  the  Odin,  sloop,  Commander  L.  H.  D.  Pearce, 
and  the  Forte  cruiser,  Captain  C.  H.  Dundas.  The  sequel 
illustrated  the  extraordinary  difficulty  of  arresting  on  the 
high  seas  commerce  destroyers  of  a  high  turn  of  speed,  for 
it  took  more  than  a  fortnight  to  deliver  the  orders  of  the 
Bussian  Government  to  the  Sm>olensk  and  Petersburg.  On 
September  8,  the  Forte,  being  at  2ianzibar,  after  weighing 
anchor,  saw  the  masts  of  two  suspicious  steamers  in  Menai 
Bay,  South  Island*  These  vessels  proved  to  be  the  Sm^olensk 
and  Petersburg.  Captain  Dundas  delivered  to  Captain  Skalsky 
of  the  Petersburg  the  Bussian  cypher  telegram  and  the  formal 
protest,  with  the  demand  of  the  British  Government,  calling 
upon  the  Bussian  cruisers  to  desist  frrom  interfering  with 
neutral  shipping.  The  Peterdmrg  proved  to  be  armed  with 
seven  5-inch  and  a  few  smaller  guns.  The  Smolensk  was 
armed  with  11  guns  of  a  different  calibre.  They  were  fol- 
lowed about  by  the  Hambourg- American  liner  Holsatia,  their 
collier.  Had  they  not  been  driven  in  by  stress  of  weather, 
the  commander  of  the  Petersburg  declared  he  would  not  have 
put  into  port,  and  the  quest  of  the  Forte  might  have  been 
indefinitely  prolonged. 

The  question,  whether  a  Bussian  volunteer  cruiser  is  a 
privateer  or  not,  presents  some  difficulty.  Ifr.  W.  E.  Hall, 
who  has  treated  the  question  with  great  care,  points  out  that 
the  use  of  the  commercial  flag  by  vessels  of  the  Volunteer 
Fleet  can  hardly  be  regarded  as  serious;  they  are  vessels  be- 
longing to  the  imperial  navy,  and  appear  to  be  employed 
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in  time  of  peace  solely  in  pnblio  serriceSy  such  as  the  oonrey- 
ance  of  conTiots  to  the  Bnssiao  possessions  on  the  Pacific. 
The  position  of  the  Bussian  Yolanteer  Fleet  is  in  this  respect 
to  be  distinguished  from  that  of  the  steamers  belonging  to 
the  great  FicDch  mail  lines,  or  from  that  of  the  liners  sub- 
sidized by  Qreat  Britain,  inasmuch  as,  in  the  two  latter 
oases,  so  long  as  peace  lasts,  the  vessels  are  employed  in 
genuinely  private  and  commercial  purposes.  The  only  differ- 
ence between  the  French  mail  steamers  and  the  liners  sub- 
sidized by  Great  Britain  is  that  the  latter  are  not  necessarily 
commanded,  in  time  of  peace,  by  an  officer  in  the  Boyal 
Navy,  whereas  the  former  are.  It  cannot,  perhaps,  be  con- 
clusively inferred  from  Mr.  W.  E.  Hall's  examination  of 
the  question  that  the  employment  by  France  of  her  mail 
steamers  in  time  of  war,  or  the  employment  of  subsidized 
liners  by  Oreat  Britain  in  time  of  war,  would  constitute  an 
infraction  of  the  first  article  of  the  Declaration  of  Paris. 
On  the  contrary,  Mr.  Hall  apparently  holds  that  when,  in 
time  of  war,  a  vessel  is  brought  into  close  connection  with 
the  State,  and  is  actually  incorporated  in  the  regular  navy 
of  a  State,  it  cannot  be  considered  a  privateer.  But  he 
places  the  legitimacy  of  the  status  of  vessels  belonging  to 
the  Bussian  Volunteer  Fleet  on  at  least  as  high  a  footing  as 
that  of  the  liners  which  Qreat  Britain  and  France  propose 
to  employ  in  times  of  emergency.  It  must  therefore  be 
concluded  that  he  does  not  consider  the  former  privateers.^ 

Professor  T.  E.  Holland  considered  that  the  Petersburg  was 
**  an  unqualified  cruiser,"  or  a  ^  vessel  not  entitled  to  exercise 
belligerent  rights.''*  This  may  imply  that,  in  his  opinion, 
the  Peterdmrg  was  a  privateer ;  but,  more  probably,  expresses 
the  view  of  Lord  Lansdowne,  that  the  vessel  could  not  have 
passed  the  Straits  if  at  the  time  she  had  been  a  ship  of  war. 

But  it  remains  true  that  Sir  R  Phillimore,  writmg  at  a 
time  when  privateering  had  only  been  temporarily  renounced 
by  Oreat  Britain,  employs  the  expression  **  maritime  volunteer  ** 
as  merely  synonymous  with  ''privateer,"  and  considers  that 

>  HaU's  "Intemaiioiial  Law,"  5th  ed.,  part  iil  e.  Tii.  p.  527. 
*  2Vm«8,Jii1j25,1904. 
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saeh  yeflBels  are  neoessarily  piovided  with  letters  of  marque, 
and  not  with  eommiasioni.^  On  this  yiew,  if  the  Bnssian  Yolan- 
teer  oniisers  are  what  they  call  themselTes,  they  mnst  be 
prirateers.  And  Mr.  Hall*s  observations  are  not  inoonsisteiit 
with  this  Tiew,  for  he  insists  that  the  test  is  the  closeness  of 
the  connection  between  the  subsidised  or  Tolunteer  cmiser 
and  the  regular  navy,  or  the  degree  in  which  the  former  is 
subjected  to  naval  discipline.  It  is  impossible  to  refrain  from 
observing  that  the  Smolensk  and  Petersburg,  throughout  the 
entire  duration  of  the  raid  (July  6-September  8,  1904), 
operated  entirely  by  themselves,  and  neither  received  nor 
rendered  any  assistance  from  or  to  the  regular  navy  of  Bussia. 
If  there  is  any  force  in  these  observations,  the  operations 
of  the  Smolensk  and  Petersburg  involved  an  infraction,  not  only 
of  the  treaties  closing  the  Straits,  but  also  of  the  first  article  of 
the  Declaration  of  Paris,  1856. 

1  Fhillimcre's  «<  Intmational  Lftw,*  foL  iiL  8. 92,  p.  187. 
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CHAPTER  m. 

DEQLABATION  OF  WAB  AND  MAKIFBBTO. 

The  sabjeot  of  dedaiation  of  war  may  be  regarded  from  the  AnthoritatiTv 
point  of  yiew  both  of  aathority  and  praotioe.    Among  the  long  obiigatk»  to 
line  of  writers  whose  treatises  oons&tnte  one  sooroe  of  the  law  ^*^'*"^"- 
of  nations,  Grotins  and  Emerigon  lay  it  down  that,  as  a 
matter  of  right,  war  onght  to  oommence  with  a  solemn  declara- 
tion.   Bynkershoek  ^  and  Heinecdns  *  maintain  that,  although 
a  declaration  of  war  may  very  properly  be  made,  yet  it  cannot 
be  required  as  a  matter  of  right.    Orotins  thmks  war  should 
be  declared  not  so  much  in  order  that  an  enemy  may  be  put 
on  his  guard  (which  is  matter  rather  of  magnanimity  than 
of  light),  but  that  it  may  be  dear  that  the  war  is  not  under* 
taken  by  private  persons,  but  by  the  will  of  the  whole  com- 
munity, whose  right  of  willing  is  in  this  case  transferred  to 
the  supreme  magistrates  by  the  fundamental  laws  of  society.' 

Blaokstone  (1   Qomm.  c.  yii.)  observes  that  in  order  toSirWin. 
make  a  war  completely  efifectual,  it  is  necessary  in  England  from  the  point 
that  it  be  publicly  declared  and  duly  proclaimed  by  the  ^,J^^ii^^. 
Sing's  authority,  and  then  all  parts  of  both  the  contending 
nations,  £rom  the  highest  to  the  lowest,  are  bound  by  it    And 
wherever  in  a  nation  the  right  resides  of  beginning  there  must 
also  reside  the  right  of  ending  it,  or  the  power  of  making 
peace.    And  the  same  check  of  Parliamentary  impeachment, 
the  same  writer  continues,  for  improper  or  inglorious  conduct, 
~  in  beginning  or  conducting  or  concluding  a  national  war,  is  in 
general  sufficient  to  restrain  the  Ministers  of  the  Grown  from 
a  wanton  or  injurious  exercise  of  the  Gh>vemment  prerogative. 
These  observations  of  Blackstone  were,  no  doubt,  accurate 

»  2  "  J.  ?.,*•  l  iii  c  a.  «  "EL,"  IL  f.  198. 

'  "De  Jure  Belli  etFae]8,''LiiLe.  iii 

s  2 


Digitized  by 


Google 


52  INTERNATIOKAL  LAW. 

enougli  in  1767,  when  tke  CommentarieB  appearecL    Only  five 
years  previondy,  in  1762,  as  Sir  Travere  Twiss  points  ont, 
England  formally  declared  war  against  Spain. 
Sngsetted  The  aboTO  quoted  obeerrations  of  Orotins,  and  no  less  of 

S^dSd^.  Bkckstone,  suggest  that  the  necessity  for  a  solemn  declaration 
^J^     of  war  was  justified  by  the  fact  that,  at  least  down  to  the  end 
^I^Si^-      of  the  eighteenth  century,  the  practice  of  foreign  enlistment 
was  generally  preyalent    In    the   time    of   Orotius    many 
Englishmen  and  Scotchmen  fought  in  the  army  of  Gustarus 
Adolphus  during  the  Thirty  Tears'  War.    In  the  reign  of 
Oeorge  IL  Parliament  passed  measures  on  the  subject  of 
foreign  enlistment  to  discourage  the  formation  of  Jacobite 
armies  in  Prance  and  Spain.    It  is  clear  that  Grotius  was 
struck  by  the  conyenience  of  a  solemn  declaration  of  war  at  a 
time  when  Europe  was  over-run  with  large  bodies  of  mercenary 
troops  or  eondatUeri,  who  were  not  uncommonly  engaged  in 
making  private  war  upon  one  another.    Again,  in  an  age  when 
foreign  enlistment  in  times  of  peace  was  general,  it  was  no 
doubt  highly  convenient  for  a  State  to  issue  a  solemn  declara- 
tion of  war  in  order  to  recall  citizens  who  might  be  serving  in 
the  armies  of  other  Princes  or  States,  possibly  even  in  those  of 
the  enemy.    In  this  connection  it  is  instructive  to  notice  that 
the  altered  feeling  throughout  the  Western  World  on  the 
subject  of  foreign  enlistment  roughly  coincided  in  date,  at  least 
in  this  country,  with  the  tendency  to  commence  hostilities 
without  a  solemn  declaration  of  war.    On  the  other  hand,  an 
obvious  explanation  of  the  absence  of  declaration  in  English 
practice  during  the  nineteenth  century  (the  single  instance  to 
the  contrary  occurring  in  the  Crimean  War)  is  the  long 
neutrality  which  followed  the  exertions  of  this  country  in  the 
Great  War. 
Solemn  dedw-     It  is  a  somewhat  curious  circumstance  that  although  there 
oJSItftiSaSf  has  been  an  unmistakable  tendency  for  solemn  declaration 
*®^*  of  war  to  fall  into  desuetude,  England  should  have  issued 

such  a  deckration  in  1854,  the  last  occasion  in  which  she 
engaged  in  a  contest  in  Europe.      One  recent  authority  * 
goes  so  far  as  to  say  that  the  legal  eflfects  of  war  can  always  be 
*  Dr.  T.  J.  Lawrenoe. 
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dated  from  the  first  act  of  hostility,  and  in  fact  are  so  dated, 
except  in  the  few  cases  where  the  stmggle  is  inaugnrated  by  a 
formal  declaration.  Fiore  ^  is  less  dogmatic :  '^  It  is  a  question 
which  can  be  debated  whether  the  commencement  of  hostilities 
ought  to  be  established  by  a  formal  and  solemn  declaration  of 
war,  or  by  the  publication  of  a  challenge,  by  a  manifesto,  or  by 
any  other  formality.  In  other  ages  it  was  considered  neces- 
sary to  make  a  solemn  and  formal  challenge  to  the  enemy  to 
legitimize  acts  of  hostility  directed  against  him.''  Mr.  W.  E. 
Hall  denies  the  necessity  of  issuing  a  formal  declaration  of 
war,  while  fully  recognizing  the  existence  of  the  dangers  likely 
to  arise  from  unexpected  attacks,  surprises,  and  international 
disloyalty.  On  the  other  hand,  a  foreign  publicist,  M.  Des- 
pagnet,  insists  that  a  solemn  declaration  of  war  constitutes  the 
sole  effectual  means  of  averting  surprises,  to  which  it  may, 
perhaps,  be  replied  that  it  is  by  no  means  the  object  or  duty  of 
a  belligerent  to  prevent  surprises.  Mr.  Hall's  general  com- 
ment is  also  sensible,  that  no  forms  give  security  against 
disloyal  conduct.'  The  same  writer  points  out  that  there  is  a 
great  difference  between  the  solemn  and  formal  declaration  of  l>istuustioii 
war  and  a  manifesto.  The  practice  of  issuing  a  manifesto  was  eknition  of 
commended  by  VatteL*  Manifestoes  have  a  ''twofold  object  JJ^JJ"* 
over  and  above  notice  to  the  enemy,  viz.  (1)  to  warn  subjects 
and  neutrals  of  the  outbreak  of  hostilities,  and  (2)  to  justify 
the  war  in  the  opinion  of  foreign  Powers.**  ^  At  the  commence- 
ment of  the  present  Busso-Japanese  War,  Japan  issued  a 
solemn  and  formal  declaration  of  war,'  while  the  Tzar  addressed 
a  manifesto  to  '^  all  his  faithful  subjects."  ^ 

M.  Frantz  Despagnet  has  called  attention  to  the  real  distinc- 
tion between  the  ordinary  declaration  of  war  and  a  manifesta 
To  assert,  he  insists,  that  a  manifesto  is  equivalent  to  a 
declaration  of  war  is  to  be  satisfied  with  a  fiction,  unless  it  be 
understood  that  hostilities  are  not  to  commence  until  it  is 
reasonably  certain  that  authenticated  information  of  the  con- 
tents of  the  manifesto  has  reached  the  enemy  Government.    A 

^  •^Nooreaa  Dioit  Iniematioiial  PabUo,"  ed.  1886.  *  5th  ed.,  p.  S84. 

*  *<  Droit  des  Qtm,"*  1.  iii  c  iv.  art  62. 

*  Gf.  Walker's  *"  PubUo  Inteniational  Law,**  p.  104. 

*  Tkmeh  February  12, 1904,  p.  8.  •  Ibid.,  Pebrnarr  10,  1904. 


Digitized  by 


Google 


54  nmBNAnoHAL  law. 

formal  dixihTation  of  war  no  doubt  in  old  dnys  taakhed  the 
mott  cfiectaTO  notioe  to  the  enemy  Gbfemment^  tinoe  in  the 
middle  ages  the  aolemn  declaration  was  brought  by  e  speeial 
meitenger,  or  kinmi  <f  ormai,  to  the  court  of  the  enemy,  and 
an  interral  was  commonly  fixed  between  the  receipt  of  the 
declaration  and  the  commencement  of  hnetilitieai  IL  Dee> 
pagnet  onnaideri  that  the  necemity  of  iming  a  aolemn  and 
formal  declaration  oi  war  it  an  in&rence  from  the  Congien  of 
Pari%  1866,  bat  the  groonds  for  thif  Tiew  are  not»  periuqn^  Toqr 
apparent  Mr.  Lawrence  has  giren  the  tnie  reason  Cor  the 
desnetnde  into  which  declarations  have  fidlen :  "*  A  carefbl  State 
can  hardly  be  taken  by  sorprise  ainoe  the  ease  of  commmiica- 
tion  in  modem  times  renders  the  concealment  of  any  imnsoal 
The  growth  ol  concentration  of  troops  almost  impossible.**  It  is»  howevert 
Sqb  laodfto  only  with  a  qnalifioation  that  the  necessity  fix  deolarationa  can 
I^^J^IJL^  be  prcmoonced  extinct  As  between  belligerents,  though 
•^^ J^^^  desirable^  they  are  not  essential ;  as  between  belligerents  and 
nentrals,  they  are  rightly  held  a  omditlbn  precedent  of  the 
onerous  neatral  obligations  called  into  existenoe  by  war. 
Simflarly,  a  declaration  of  war  is  a  convenient,  though  not  n 
necessary,  method  of  formally  apprising,  the  citisens  ct  the 
belligerent  of  the  restrictions  imposed  upon  their  trade  by  the 
oatlnreak  of  war.  In  Bynkershoek's  phrase,  *"  Ex  natora  belli 
commeroia  inter  hostes  oessare  non  dubitandom.''  AJl  trade  is 
at  once  checked,  for  no  ccmtracts  are  legal,  and  no  recovery  ot 
debts  can  be  obtained  in  the  conrts  of  the  countries  affected. 

Writers,  like  M.  Despagnet^  who  urge  the  necessity  oi  a 
solemn  declaration  of  war,  are  driv^i  to  admit  that  the  rale 
does  not  apply  to  either  a  defensive  or  a  civil  war,  on  whidi 
reservation  the  reflection  at  once  arises  that  no  nation  has  ever 
yet  on  its  own  admission  waged  any  bat  a  defensive  war,  so 
that  on  this  view  declarations  are  likely  to  be  infrequent 
FreeedflBttof  Turning  to  practice  and  the  history  of  the  topic,  in 
ntions  of  war.  antiquity  and  throaghout  the  middle  ages,  the  commencement 
of  war  was  always  dated  from  a  solemn  and  formal  dedaratiim. 
The  Greeks  and  Bomans  uniformly  adopted  this  praotioe. 
Among  the  latter  the  Pater  Patratus  and  the  Fecial  OoUege 
were  especially  intrusted  with  the  formal  declaration  of  war. 
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In  the  middle  ages  the  dedaration  was  made  bj  letters  of 
defianoe  dispatched  bj  heralds  to  the  sovereign  of  the  enemy. 
It  was  the  custom  from  the  twelfth  to  the  fonrterath  centuries 
to  interpose  a  delay  of  three  days  between  the  declaration  and 
the  attack.  This  interval  was  adopted  by  Frederic  Barba- 
rossa,  in  his  Landfriede,  or  Constitution  of  the  Peace  of  the 
Empire,  promulged  at  Nurembourg  in  1187,  and  also  by 
Charles  IV.,  in  the  Golden  BuUe  of  1356.  It  has  been 
observed  that  the  declaration  of  war  in  the  middle  ages  bore 
no  small  resemblance  to  the  cartel  of  a  knightly  encountw, 
and  probably  sprang  from  the  belief  that  it  was  the  part  of  a 
true  soldier  not  to  attack  his  opponent  without  notice.  Occa- 
sionally the  notice  was  made  the  occasion  of  insult,  as  when 
Charles  Y.  of  France  declared  war  in  1369  against  Edward 
in.  by  a  letter,  the  bearer  of  which  was  a  common  servant. 
In  1^27  Amadous,  Duke  of  Savoy,  announced  by  the  formal 
UUerm  diffidaHoniM  that  he  was  prepared  as  against  the  Duke 
of  Milan  ^cum  amicis  nostris  prosilire,  ut  dum  licet  valeamus, 
Altissimo  concedente,  conspiratis  injuris  obviare.'^  Queen 
Marydedared  war  by  letters  of  defiance  dispatched  by  heralds 
against  Henry  11.  of  France.^  In  1657,  a  Swedidi  herald 
brought  a  declaration  of  war  to  the  Court  of  Copenhagen. 
This  appears  to  be  the  last  instance  of  declaration  of  war  by 
the  hiraiiUi  darmea.  In  1671  Charles  IL  sent  a  written 
dedaration  of  war  to  Holland.  But  in  1588,  Philip  of  Spain 
sent  the  Armada  against  England  without  any  declaration  of 
war,  and  Gustavus  Addphus  did  not  issue  one  when  he 
attacked  the  German  Empire  in  1680.  From  1700  to  1800,  as 
IL  Despagnet  points  out,  nations  dispensed  more  and  more 
with  the  formalities  of  a  preliminary  declaration,  and  un* 
expected  attadcs  were  even  the  rule.  Thus  Frederic  the 
Great  in  1740  flung  his  troops  across  the  borders  of  Silesia 
two  days  before  his  ambassador  arrived  at  Vienna  to  demand 
its  surrender.  Austria,  it  is  true,  observed  the  old  formalities 
when  she  invaded  Silesia  a  little  latter,  but  her  object  was  not 
improbably  to  ezdte  odium  against  Prussia  by  the  contrast 
The  value  oi  the  practice  is  well  illustrated  by  the  &ct  that 
t  Hollinihairi."  OhtoiMm,**  voL  ir.  p.  S7. 
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declarations  of  war  were  frequently  issaed  after  the  war  had 
gone  on  for  some  time,  as  was  the  case  in  1665,  when  the 
English  declared  war  against  the  Dntoh,  thongh  all  through 
1664  the  two  nations  had  been  fighting  in  AMca,  the  West 
Indies,  and  along  the  North  American  coast  Delay  in  the 
issue  of  the  formal  declaration  often  occurred  naturally 
enough  when  the  war  broke  out  in  distant  dependencies^  or 
when  one  of  the  parties  commenced  as  an  accessory  by  giving 
limited  assistance  to  a  friend,  and  afterward  became  a  prin- 
cipaL  In  such  cases  as  these  the  treaty  of  peace  sometimes 
stipulated  that  all  prizes  made  before  the  declaration  of  war 
should  be  returned.  In  the  nineteenth  century  the  American 
wars  with  Great  Britain  in  1812,  and  with  Morocco  in  1846, 
were  commenced  without  notice.  In  the  case  of  the  United 
States  there  can  be  no  uncertainty  as  to  the  commencement 
of  war,  for  the  constitution  provides  that  no  hostilities  can 
commence  without  the. authority  of  an  Act  of  Congress 
This  Act  is  a  convenient  substitute  for  formal  notification  by 
heralds  or  otherwise.  Piedmont  and  France  waged  war 
against  Naples  and  Mexico  respectively  in  the  years  1838  and 
1860  without  previous  declarations.  It  is,  however,  a  singular 
circumstance  that  the  great  European  wars  of  the  last  half  of 
the  nineteenth  century  witnessed  a  return  to  the  old  practice. 
On  March  28,  185^  Queen  Victoria  issued  a  proclamation, 
containing  a  declaration  of  war  against  His  Imperial  Majesty 
the  Emperor  of  all  the  Bussias.  In  fact,  this  declaration  of 
war  followed  upon  the  entry  of  the  British  fleet  into  the  Black 
Sea  on  a  warlike  errand,  and  preceded  the  withdrawal  of  the 
ambassadors  on  either  side.  In  the  case  of  the  Ionian  ships 
(1855),  2  Spinks,  212, 215,  Dr.  Stephen  Lushington  commented 
upon  the  declaration  of  war,  which  is  also  discussed  by  Philli- 
more,  whose  work  was  published  during  the  war.^  The 
notoriety  of  the  declaration  makes  it  strange  that  Sir  Travers 
Twiss  diould  state'  that  this  country  had  not  issued  a 
solemn  declaration  of  war  since  1762.  In  1870  Prince 
Bismarck  handed  an  official  notification  of  war  to  the  French 
ehwrgi  Saffaihts  at  Berlin,  who,  in  turn,  handed  a  fonnal 

*  <'IntenuaioiialLftw,''y6Liiip.94.  *  Ibid.,p.65. 
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declaration  of  war  by  France  against  Prussia.    Declarations  of 
war  are,  therefore,  sometimes  bilateral.    In  a  case  that  arose 
out  of  the  war  between  Great  Britain  and  Sweden  in  1812, 
which  was  a  case  of  war  beginning  by  a  unilateral  declaration. 
Lord  Stowell  obserred  that  it  made  no  difference,  so  far  as 
setting  up  a  state  of  war  is  concerned,  whether  war  is  declared 
merely  unilaterally,  or  not  at  alL    After  noticing  that  in 
1812,  Sweden  had  declared  war,  and  that  Great  Britain  had 
not  done  so,  Lord  Stowell  observed :  **  It  was  not  the  less  a 
war  on  that  account,  for  war  may  exist  without  a  declaration 
on  either  side.    It  is  so  laid  down  by  the  best  writers  on  the 
law  of  nations.    A  declaration  of  war  by  one  country  only  is 
not,  as  has  been  represented,  a  mere  challenge,  to  be  accepted 
or  refused  at  pleasure  by  the  other.    It  proves  the  existence 
of  actual  hostilities  on  one  side  at  leasts  and  puts  the  other 
party  also  into  a  state  of  war,  though  he  may,  perhaps,  think 
proper  to  act  on  the  defensive  only."  ^    Great  Britain  carried 
on  this  war,  Lord  Stowell  subsequently  observed,  ^  with  for- 
bearance."   The  island  of  Hanoe  was  occupied,  and  this  seems 
the  only  belligerent  operation  conducted.    The  fact  that  a 
declaration  of   war  cannot    be  regarded,  as    Lord    Stowell 
observed,  as  a  mere  challenge,  shows  that  the  term  now 
deviates    from    its    original   signification^    when   it    seems 
clearly  to  have    been  a  challenge  conveyed    through  the 
hirmU  cCarmes,  who  also   declared  peace  as   well  as   war, 
even  so  late  as  the  eighteenth  century.    In  1877  a  despatch 
declaring  war  was  handed  to  the  Turkish  representative  at  St. 
Petersbiu'g.     Formal   declarations,  after   commencement   of 
hostilities,  were  issued  by  both  belligerents  in  the  Chino* 
Japanese  War  of  1894,  the  announcement  being  bilateral  in 
this  case  also.     Much  controversy  was  excited  by  Japan's 
action  at  the  commencement  of  the  recent  war.    The  events 
leading  up  to  the  outbreak  of  hostilities  appear  to  be,  shortly, 
as    follows.      On   January    16,    M.    Eurino,   the   Japanese  eistoijftf 
ambassador,  delivered  certain  proposals  regarding  the  settle- *^*'°*?^'g^m.^ 
ment  of  Korea  and  Manchuria.    These  proposals  apparently  ties  between 

)  Japan,  Jan.- 

FeK  laoi. 


remained  under  consideration  at  the  Russian  Foreign  Office  Japan,  Jan.- 

FeKM" 


The  EUsa  Ann,  (1318)  1  Doda^  Bep.  24i,  246. 
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for  some  three  weeka  On  February  6,  IL  Enrino  handed 
to  the  Bossian  Minister  for  Foreign  AffiEtirs  two  Notes,  the  first 
of  which  notified  the  mptore  of  negotiations  on  the  gronnd 
that  Bnssia  was  evading  a  reply  to  the  Japanese  proposals, 
the  second  announced  the  dissolution  of  diplomatic  relati<ms, 
and  added  that  the  Japanese  ambassador,  with  the  staff  of  the 
legation,  would  leave  St  Petersburg  on  the  tenth.  These 
Notes  were  accompanied  by  a  private  letter  from  IL  Eurino 
to  Count  Lamsdorff,  in  which  the  hope  was  expressed  that  the 
rupture  of  diplomatic  relations  would  be  confined  to  as  short 
a  time  as  possible,  a  communication  which  recalls  the  historio 
conversation  of  Napoleon  IIL  with  the  Austrian  ambassador 
on  the  eve  of  the  Solferino  campaign.  Meanwhile,  on  the  8th 
of  February,  two  days  after  the  Japanese  ambassador  had 
announced  that  his  Gk>vemm6nt  had  terminated  diplomatic 
relations  with  the  Court  of  St  Petersburg,  belligerent  opera- 
tions were  commenced.  According  to  the  evidence  at  present 
available,  the  Russian  gun-boat  KorieU  assumed  the  offensive 
against  Admiral  XTriu's  squadron,  which  was  escorting  some 
Japanese  transports  to  Chemulpho.  The  Japanese  replied 
by  discharging  torpedoes.  It  appears  to  be  established  that 
the  Kcrietz  fired  the  first  shot^  The  next  day.  Admiral  Uriu, 
having  formally  called  upon  the  two  Russian  warships  in 
Chemulpho  harbour  to  surrender,  attacked  them  as  they  came 
out  of  the  harbour,  and  a  battle  ensued  off  the  Polynesian 
islands,  in  the  course  of  which  both  the  Russian  vessds  were 
sunk. 
Japtfieeecto-  On  February  10  the  Emperor  of  Japan  issued  a  solemn 
^J^*^®*     declaration  of  war,  of  which  the  text  is  as  follows:— 

**  We,  by  the  Grace  of  Heaven,  the  Emperor  of  Japan,  seated 
on  the  Throne  occupied  by  the  same  dynasty  from  time  im- 
memorial, do  hereby  make  proclamation  to  all  our  loyal  and 
brave  subjects  as  follows : 

**  We  hereby  declare  war  against  Russia,  and  we  command 
our  army  and  navy  to  carry  on  hostilities  against  her  in 
obedience  to  duty  and  with  all  their  strength,  and  we  also 
command  our  competent  authorities  to  make  every  effort  in 

*  2VM«t,  Febmarj  11, 190i,  p.  8. 
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pnisnanoe  of  their  duties  and  in  aooordance  with  their  powers 
to  attain  the  national  aim^  with  all  the  means  within  the  limits 
of  the  law  of  nations. 

^We  have  always  deemed  it  essential  to  international 
relations^  and  made  it  oor  constant  aim  to  promote  the 
pacific  progress  of  oor  Empire  in  ciyilization,  to  strengthen 
our  friendly  ties  with  other  States,  and  to  establish  a  state 
of  things  which  would  maintain  enduring  peace  in  the 
extreme  East,  and  assure  the  future  security  of  our 
Dominion  without  injury  to  the  rights  and  interests  of 
other  Powers. 

^Our  competent  authorities  have  also  performed  their 
duties  in  obedience  to  our  will,  so  that  our  relations  with 
all  Powers  have  been  steadily  growing  in  cordiality. 

**  It  was  thus  entirely  against  our  expectation  that  we  have 
unhappily  come  to  open  hostilities  against  Russia. 

**  The  integrity  of  Korea  is  a  matter  of  the  gravest  concern 
to  this  Emigre,  not  only  because  of  our  traditional  relations 
with  that  country,  but  because  the  separate  existence  of  Korea 
is  essential  to  the  safety  of  our  realm. 

^'Neyertheless,  Russia,  in  disregard  of  her  solemn  treaty 
pledges  to  China,  and  of  her  repeated  assurances  to  other 
Powers,  is  still  in  occupation  of  Manchuria,  and  has  con- 
solidated and  strengthened  her  hold  upon  those  proyinces, 
and  is  bent  upon  their  final  annexation. 

''And  since  the  absorption  of  Manchuria  by  Russia  would 
render  it  impossible  to  maintain  the  integrity  of  Ohina,  and 
would,  in  addition,  compel  the  abandonment  of  all  hope  for 
peace  in  the  Extreme  East,  we  determined,  in  those  circum- 
stances, to  settle  the  question  by  negotiation,  and  to  secure 
thereby  a  permanent  peace. 

''  With  that  object  in  view  our  competent  authorities  by  our 
order  made  proposals  to  Russia,  and  frequent  conferences  were 
held  during  the  last  six  months. 

''Russia,  howeyer,  neyer  met  such  proposals  in  a  spirit  of 
conciliation,  but  by  her  wanton  delays  put  off  the  settlement  of 
the  serious  question,  and  by  ostensibly  adyocating  peace  on 
the  one  hand,  while  she  was  on  the  other  extending  her  nayal 
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and  military  preparations,  sought  to  accomplish  her  own  selfish 
designs. 

**  We  cannot  in  the  least  admit  that  Russia  had  from  the 
first  any  serious  or  genuine  desire  for  peace.  She  has  rejected 
the  proposals  of  our  (jOTemment  The  safety  of  Korea  is  in 
danger.  The  interests  of  our  Empire  are  menaced.  The 
guarantees  for  the  future,  which  we  have  failed  to  secure 
by  peaceful  negotiations,  can  now  only  be  obtained  by  an 
appeal  to  arms. 

^  It  is  our  earnest  wishes  that,  by  the  loyalty  and  yalour 
of  our  fistithful  subjects,  peace  may  soon  be  permanently 
restored,  and  the  glory  of  our  Empire  preserred." 

The  Japanese  declaration  appeared  in  the  Times  the  day  after 
the  Tzar's  manifesto,  which  was  in  the  following  terms : — 
l^^estoof  **We  proclaim  to  all  our  fedthful  subjects  that,  in  our 
solicitude  for  the  preservation  of  that  peace  so  dear  to  our 
heart,  we  have  put  forth  every  effort  to  assure  tranquillity  in 
the  Far  East.  To  those  pacific  ends  we  declared  our  assent 
to  the  revision,  proposed  by  the  Japanese  Government,  of 
the  agreements  existing  between  the  two  Empires  concerning 
Eorean  affairs.  The  negotiations  initiated  on  this  subject 
were,  however,  not  brought  to  a  conclusion,  and  Japan,  not 
even  awaiting  the  arrival  of  our  last  reply  and  the  proposals 
of  our  Government,  informed  us  of  the  rupture  of  the  negotia- 
tions, and  of  diplomatic  relations  with  Russia. 

^^  Without  previously  notifying  that  the  rupture  of  such 
relations  implied  the  beginning  of  warlike  action,  the 
Japanese  Government  ordered  its  torpedo-boats  to  make  a 
sudden  attack  on  our  squadron  in  the  outer  roadstead  of  the 
fortress  of  Port  Arthur.  After  receiving  the  report  of  our 
Viceroy  on  the  subject,  we  at  once  commanded  Japan's 
challenge  to  be  replied  to  by  arms. 

^  While  proclaiming  this  our  resolve,  we,  in  unspeakable 
confidence  in  the  help  of  the  Almighty,  and  firmly  trust- 
ing in  the  unanimous  readiness  of  all  our  fjBdthM  subjects 
to  defend  the  Fatherland  together  with  ourselves,  invoke 
God's  blessing  on  our  glorious  forces  of  the  army  and 
navy.** 
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On  February  19  the  Bnssian  (Jovemment  issued  an  official 
eamimmquS  in  the  following  terms : — ^'^  Eight  days  have  now 
elapsed  since  all  Russia  was  shaken  with  profound  indignation 
against  an  enemy  who  suddenly  broke  off  negotiations,  and  by 
a  treacherous  attack  endeavoured  to  obtain  an  easy  success  in 
a  war  long  desired."  A  further  and  more  detailed  accusation 
appeared  in  the  Official  Messenger  a  few  days  afterwards.  This 
publication  declared  that,  '*  although  the  breaking  off  of 
diplomatic  relations  by  no  means  implies  the  opening  of 
hostilities,  the  Japanese  Goyernment,  as  early  as  the  night 
of  the  8th  inst.,  and  in  the  course  of  the  9th  and  10th  inst., 
committed  a  whole  series  of  revolting  attacks  on  Russian  war 
vessels  and  merchant  vessels,  attended  by  a  violation  of  inter- 
national law.  The  decree  of  the  Emperor  of  Japan  on  the  subject 
of  the  declaration  of  war  was  not  issued  till  the  11th  inst."  ^ 

A  fortnight  afterwards  there  appeared  in  the  THmes  the 
answer  of  the  Japanese  Government  to  these  charges;  the 
document  proceeds  to  advance  grounds  in  support  of  the 
contention  that  Russia's  desire  for  peace  was  not  sincere. 
The  following  reasons  were  advanced:  That  Russia  (1)  had 
persistently  refused  to  meet  the  proposals  made  by  Japan  in 
a  conciliatory  spirit  throughout  the  whole  course  of  the 
negotiations ;  (2)  had  put  off  the  settlement  of  the  question 
by  wanton  delays ;  (3)  had  sedulously  concentrated  her  naval 
and  military  forces  in  the  Far  East. 

In  support  of  the  last  point  (which  is  clearly  the  strongest), 
the  Japanese  State  protest  averred  that  during  the  nine 
months  previous  to  the  commencement  of  hostilities,  after 
having  twice  promised  to  evacuate  Manchuria,  Russia  had 
augmented  the  tonnage  of  her  squadron  in  the  Far  East  by 
113,000  tons  of  war  ships.  In  the  last  six  months  of  1903 
she  had  increased  her  force  in  Manchuria  by  40,000  men, 
and  had  made  preparations  for  sending  out  200,000  more. 
The  fortifications  of  Port  Arthur  and  Yladivostock  were  being 
strengthened  day  and  night.    Forts  were  being  built  at  Hua 

^  TiwM$f  Febmary  22,  1904.  For  an  example  of  the  formal  dedaration  of 
war  formerly  Israed  by  the  Sovereign  of  this  oonntry,  ot  Trial  of  Dr.  Henaey 
foriHigh  Tzeason,  29  HoweU's  State  TrialB,  ooL  1350  and  note  (1758). 
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Ohnn,  Liao-Yang,  and  other  strategic  points.  Not  only  was 
Bnssia  continually  dispatching  arms  and  ammmution  to  the 
Far  East,  bnt  in  October,  1903,  she  forwarded  the  necessary 
equipment  for  a  field  hospital.  All  these  preparations  were 
intensified  at  the  commencement  of  1904.  On  January  28, 
1904,  the  Viceroy  of  the  Far  East^  Admiral  Alexeieff,  ordered 
the  forces  on  the  Tain  to  prepare  for  war.  Aboat  the  same 
date  the  Japanese  C!ommercial  Agent  at  Yladivostock  was 
ordered  to  warn  his  conntrymen  to  withdraw  to  Ehabarovka. 
Who,  in  view  of  these  fiEtcts,  it  was  asked,  conld  say  that 
Bnssia  had  no  warlike  intentions,  or  that  she  was  unprepared 
for  war  ?  Large  forces  were  continually  advancing  from  Liao- 
Yang  to  the  Yalu;  while  at  Port  Arthur  all  the  powerful 
men-of-war,  except  one  battleship  under  repair,  steamed  into 
the  open  sea. 

Japan  was  therefore  compelled,  it  was  contended,  to  take 
measures  necessary  for  her  self-defence.  The  responsibility 
for  the  challenge  to  war  must  rest  with  Bussia.  Finally, 
allusion  was  made  to  the  fiEtct  that  on  February  6  the  Japanese 
informed  the  Bussian  Minister  for  Foreign  Afibirs  that  he  was 
instructed  to  break  off  diplomatic  relations  and  terminate 
pending  negotiations,  and  that  Japan  had  decided  ^to  take 
such  independent  action  as  she  might  deem  best  to  defend  her 
position.''  Great  stress  was  laid  upon  these  last  words  as 
naturally  including  the  opening  of  hostilities.  Japan  could 
not  be  blamed  if  Bussia  failed  to  place  the  natural  and  proper 
interpretation  on  the  expression  ^  independent  action."  This 
learned,  lengthy,  and  luminous  reply  of  Japan  finally  con- 
cluded with  observing  that  a  solemn  declaration  of  war  is  not 
an  indispensable  requisite  to  legitimize  the  commencement  of 
hostilities.  Historical  consistency  prohibited  Bussia  from  con- 
troverting this  position,  because  there  were  not  only  many 
instances  of  Bussia  taking  hostile  action  without  declaring 
war,  but  in  1808  she  invaded  Finland  even  before  the  rupture 
of  diplomatic  relations.^ 

1  2VMat,lftfch2,p.5. 

BossU  has  not  onlj  thus  cnmimiieed  hortilitiet  withoat  witlidimwing  her 
amhaasador;  but,  like  Korea  in  fhe  Ute  war,  has  aetnallj  maintained  ;her  am- 
haasador  in  belligerent  tenitoiy  throoghont  a  war.     The  Pdiah  War  of   1792 
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From  the  point  of  view  of  intemational  law,  it  is  of  some 
interest  to  examine  the  contention  of  Boseda,  that  the  breaking 
off  of  diplomatic  relations  by  no  means  implies  the  opening  of 
hostilities.  It  has  been  noticed  that  by  treaty  between  France 
and  Brazil*  Jnne,  1826,  hostilities  are  dated  from  the  with- 
drawal of  an  ambassador.  Bnt  a  treaty  may  be  regarded, 
as  Lord  Mansfield  and  Pitt  contended,  as  creating  an  excep- 
tion to  the  general  rule.  It  seems  necessary  to  distinguish 
between  the  withdrawal  of  an  ambassador  simplieUer,  and  the 
withdrawal  of  an  ambassador  with  the  entire  staff  of  a 
legation.  The  withdrawal  of  an  ambassador,  leaving  the 
interests  of  his  Gbyemment  in  the  hands  of  a  chargi  Saffavre$^ 
is  a  well-known  method  of  indicating  that  the  relations 
between  the  two  States  are  strained.  But  this  does  not  by 
any  means  imply  that  war  will  come.  One  may  cite  the  recent 
instances  of  Venezuela  and  Servia.  The  British  ambassador 
was  withdrawn  in  both  cases,  and  British  interests  w^re 
intrusted  to  a  ehargS  d'affaires. 

But  on  February  6,  1904,  M.  Eurino  announced  to  the 
Bussian  Minister  for  Foreign  A£GEurs  his  withdrawal  with  the . 
entire  staff  of  the  legation.  As  far  as  precedents  are  con- 
cerned, they  could  probably  be  found  to  support  Japan's 
action,  even  assuming  the  whole  gravamen  of  the  Bussian 
charges.  Nor  could  the  nations  of  Europe  support  Bussia's 
contention  with  much  consistency. 

In  1864  the  French  fleet,  in  conjunction  with  the  British, 
entered  the  Black  Sea  with  orders  to  compel  the  Bussian 
squadron  to  return  to  Sebastopol  before  the  ambassadors  had 
been  withdrawn  on  either  side.  The  Franco-German  War  of 
1870  serres  as  a  reminder,  that  eyen  where  hostilities  are 

eommenoed  hj  M.  Bnlgakow,  Oatherine  n.'s  amlwMidor  at  Wanaw,  deliTeriiig 
to  Uie  King  of  Poland  on  Blaj  18  his  sorereign't  declaration  of  war.  Bnlgakow 
remained  at  Warsaw  throughout  the  war,  which  lasted  from  Bfaj  18  to  Jnlj  28, 
and  wae  thus  enabled  to  negotiate  an  armistioe  in  direct  commnnication  witti  the 
central  authorities.  In  the  yet  later  stages  of  the  final  strugi^  of  the  Pdes  for 
independence,  the  Bussian  ambassador,  Gount  Seirier,  actuallj  surrounded  the 
Pdish  Diet  at  Grodno,  November,  1798,  with  an  armed  force,  compelling  it  to  sign 
a  treaty  of  allegiance  and  commerce  with  Bussia,  which  included  new  cessions  of 
territory.  («  Annual  B^gister,"  1792,  pt.  L  pp.  68, 888 ;  ibid.,  1795,  p.  28.)  It  is 
impossible  to  believe  that  any  great  Power  has  ever  perpetrated  such  an  i^nsd  of 
diplomatie  f onus  as  the  above. 
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preceded  by  every  possible  formality,  including  a  bilateral 
declaration,  the  actual  commencement  of  hostilities  may  take 
the  form  of  a  surprise.^  Nor  is  it  possible  to  dismiss  entirely 
the  current  explanation  of  the  presence  of  the  Russian  vessels  in 
Chemulpho  harbour.  A  possible  explanation  is  that  they  were 
stationed  there  to  deal  with  the  suspected  Japanese  plan  of 
landing  in  this  harbour.  The  &cts,  firstly,  that  all  autho- 
rities in  this  country  were  unanimous  in  holding  that  a  formal 
declaration  of  war  was  not  necessary  to  legitimize  hostilities, 
and,  secondly,  that  England  has  only  once,  during  a  century 
and  a  half,  since  1762,  promulged  a  declaration  of  war,  account 
for  the  indifference  with  which  the  Bussian  charges  against 
Japan  was  receiyed  in  England.  On  the  whole,  continental 
opinion  concurred.  At  the  close  of  February  an  article  in 
the  Neue  Freie  Presse  opportunely  reminded  the  critics  of 
Japan  that  Bussia  invaded  Turkey  in  1877  on  the  morrow 
of  the  rupture  of  diplomatic  relations  without  declaration 
of  war. 

This  precedent  was  a  particularly  awkward  one  for  Bussian 
diplomatists,  but  in  fact  the  current  of  recent  authority  was  all 
in  one  direction.  A  declaration  of  war  is  conveuient,  but  it  is 
by  no  means  necessary.  Japan  broke  no  law  in  striking  before 
the  declaration  was  made,  even  in  the  assumption  that  her 
vessels,  and  not  those  of  Bussia,  struck  the  first  blow.  On  the 
other  hypothesis,  of  course,  there  is  not  even  a  case  to  argue. 
In  the  future,  as  in  the  past,  a  nation  which,  at  the  clbse  of  a 
critical  diplomatic  correspondence,  sees  the  diplomatic  staff  of 
its  opponent  leave  the  capital  is  by  the  practice  of  nations 
entitled  to  no  further  warning,  and  will  be  well  advised  to 
mobilize  its  forces. 

>  Ha]l6ck'8<<lDtaiiidionalLftw,''ToLLp.524. 
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CHAPTEB  IV. 

BIGHTS  or  WAB  WITH  BESPEOT  TO  THE    PERSON  OF  EMSHIES. 

Admiral  Alazeieff  and  the  Sakhalin  eonyicta— Treatanoit  o<  wounded  and  prieonen 
— Oenend  Stoeesel  in  Port  Arthnr. 

On   May   19   Admiral   Alexeieflf,   as  Viceroy   in   the  F*'^^^, 
East,  issued  a  general  order  calling  oat  Bossian  convicts  as  mneni  order, 
Tolunteers.^     Sakhalin  is  a  penal  settlement  to  which  the     ^    ' 
worst  criminalB  from  all  parts  of  the  Russian  Empire  are 
deported.    The  Bossian   population   of  the   island  consists 
exclusively  of  convicts   and   ex-convicts^   their  wives   and 
children,  and  officials   and   their   families    Out   of  7|080 
convicts  transported  since  January,  1898,  no  less  than  2,836 
were  murderers,  of  whom  634  were  women.    Out  of  a  total 
of  22,167  convicts  and  ex-convicts,  quite  8,000  have  been  sent 
for  murder.* 

A  hundred  years  ago,  it  could  not  be  said  that  a  general 
order  like  that  of  Admiral  Alexeieff  would  have  been  as 

1  The  tenns  of  the  general  order  are  giTen  in  the  Time$t  ICaj  24, 1904:  "At 
my  reqneet  the  Emperor  has  granted  to  the  ezileB  at  Sakhalin  who  hare  expreaMd 
A  denre  to  enrol  themaelTes  in  the  Tdnnteer  oorpa  the  following  faTonra  and  priTi- 
leges,  (a)  Each  period  of  two  months'  actire  serriee  perfonned  hj  a  convict  shall 
coont  as  a  jear  of  penal  serritnde,  to  be  deducted  from  his  sentence^  and  those 
among  the  conTiets  who  take  part  in  anj  action  against  the  enemj  will  be  immedi- 
atelj  admitted  into  the  dass  of  cdonisti.  Farther,  colonists  who  lire  in  the  prisons 
wiU  be  transfnred  to  the  division  of  convicts  who  are  allowed  to  live  ontside  the 
prisons.  (5)  Prisoneis  in  the  division  of  Correction  and  Detention  will  have  re- 
mitted A  year  of  their  sentence  for  each  fSonr  months  of  service  vnth  the  anny : 
(e)  for  odkmists  who,  on  the  completion  of  their  term,  are  to  be  registered  as 
peasants  one  month's  service  wiU  coont  as  fonr  months ;  (d)  colonist  peasants  wiU 
have  the  right  to  choose  a  domicile  in  any  province  of  the  Empire  i^art  flram  the 
capitals,  vrith  the  restoration  of  all  their  rights  except  that  of  owning  property.** 

**  The  application  of  these  privileges  is  entrusted  to  the  Governor  of  Sakhalin, 
who  wiU  have  to  take  into  consideration  the  certificates  of  good  conduct  granted  by 
the  subordinate  heads  of  convict  estaUishments.  All  brilliant  feats  of  anns  wiU  be 
reported  to  me  in  order  that  I  may  reduce  the  punishment  of  the  convict  dis- 
tinguishing himself,  and  in  exceptional  circumstances  report  than  to  the  Enq^eror 
to  obtain  a  full  pardon  for  the  author  of  the  achievement." 

*  Cf.  •<  Uttennost  East,"  by  C.  H.  Hawes. 
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repelleDt  to  the  public  opinion  of  the  ciyilized  world  as 
it  must  now  be  considered.  The  epigram  of  Dr.  Samuel 
Johnson,  that  '^  Patriotism  is  the  last  refage  of  a  scoundrel,'' 
might  have  passed  for  a  serious  reflection  in  an  age  in  which 
criminals  were  systematically  permitted,  while  undergoing 
sentence,  to  pass  into  the  army.^  The  Hessian  soldiers 
employed  in  America  by  the  Gbyemment  of  Lord  North  were 
composed,  Gbltz  wrote  (1777)  to  Frederic,  ^en  grande  partie 
des  malfiEdteurs  d^tach^  de  la  ch&ine."  Mr.  W.  £.  EL  Lecky 
obserres — 

^  Durinff  the  war  of  American  Independence,  large  numbers 
of  criminiSE^  of  all  but  the  worst  category,  passed  at  this  time 
into  the  English  army  and  nayy."' 

This  fact  ought  to  be  borne  in  mind,  the  historian  adds,  in 
estimating  the  light  in  which  British  soldiers  were  regarded  in 
America  during  the  war  of  American  Independence,  and  the 
Tiolence  and  misconduct  of  which  British  soldiers  were  some- 
times guilty.  Two  or  three  Acts  in  favour  of  insolvent  debtors 
were  passed  in  the  eighteenth  century,  granting  them  their 
liberty  on  condition  of  enlisting  in  the  army  or  navy.  But 
that  was  an  age  which  imprisoned  a  Gtoldsmith,  a  Johnson, 
and  a  GoUins  for  debt  Even  when  full  force  is  given  to  such 
&cts  in  the  history  of  this  country,  they  in  no  way  extenuate 
the  course  adopted  by  Admiral  Alexeieff.  The  most  aban- 
doned class  of  criminals  did  not  pass  into  the  English  army 
a  hundred  and  fifty  years  ago,  whereas  the  convicts  of  Sakhalin 
are  admittedly  composed  of  the  worst  convicts  in  the  whdo 
Bussian  Empire  of  to-day. 

At  the  time  we  permitted  convicts  to  be  enrolled  in  the 
army,  it  must  be  remembered  that  the  statute  book  was 
constantiy  adding  capital  felonies,  for  offences  which  would 
now  be  considered  comparatively  veniaL  The  only  criminals 
whose  lives  were  spared  by  the  law  were  those  convicted  of 
misdemeanour  and  clergyable  felony.  Nor  can  It  possibly  be 
doubted,  in  view  of  the  terrible  severity  of  the  law  of  debt, 

^  Clode'g  **  Ifilitwy  Forces  of  the  Crown,"  toI.  ii.  pp.  12-15. 
*  "Hiftoiyof  Bii^«nd,''yol.  iiLc.ziii.p.540. 
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that  many  persons  of  the  highest  moral  character  were  con^ 
signed  to  prison.  There  was  little  or  no  conoeiyable  objection, 
socially  or  morally^  to  permittbg  insolvent  debtors  to  enlist 
in  the  army. 

Tried,  tiierefore,  even  by  the  ethical  standard  of  one 
hnndred  and  fifty  years  ago,  the  oonrse  of  Admiral  Alexeieff 
in  summoning  the  worst  class  of  criminals  to  the  standards  of 
the  Tzar  is  indefensible.  The  only  precedent  which  seems  at 
an  relevant  is  sufficient  to  condemn  the  policy  of  Admiral 
Alexeie£  In  1797  the  Directory  flnng  eight  hundred  convicts 
on  shore  at  Fishgnard  Bay,  Pembrokeshire,  from  three  or 
fonr  old  frigates,  which  immediately  put  to  sea.  The  forfats 
were  soon  afterwards  captured  by  the  militia  under  Lord 
Cawdor. 

It  is  noticeable  that  about  the  date  of  Admiral  AlezeiefTs 
general  order  calling  for  volunteers  from  the  convicts  at 
Sakhalin,  complaints  as  to  the  treatment  of  wounded  and 
prisoners  by  both  Russia  and  Japan  showed  that  the  passions 
of  both  countries  were  rising. 

It  was  stated  in  the  Times  that  the  Bussian  Government  ^  AUeged  Bus* 
protested  to  the  Powers  signatory  to  the  Hague  and  (Geneva  JJ^^^jI^m. 
Conventions  against  the  action  of  the  Japanese  in  firing  on  a 
Bed  Cross  train  coming  from  Port  Arthur,  in  which  there  were 
two  hundred  sick  and  wounded.  The  Japanese  official  answer 
to  this  charge  stated  that  the  train,  when  approached  near 
Pu-laB*tien  by  a  Japanese  detachment,  had  no  special  marks 
as  required  by  the  Bed  Cross  regulations.  It  further  stated 
that  Bussian  soldiers  in  the  train  immediately  fired  upon 
the  Japanese,  and  that  it  did  not  raise  the  Bed  Cross 
flag  till  it  halted.  Further,  when  the  Japanese,  seeing 
the  Bed  Cross  flag  raised,  ceased  firing,  the  train  escaped. 
On  June  80  it  was  stated  in  the  Timei  that  reports  had 
come  in  of  outrages  on  Bussian  wounded,  and  the  military 
organ  at  Liao-Yang  specified  instances  of  mutilation  of 
which  it  asserted  the  Japanese  troops  to  have  been  guilty. 
Considering  the  enormous  armies  arrayed  on  either  side,  and  the 
vast  theatre  of  belligerent  operations,  it  cannot  be  said  that. 
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admitting  the  aoouracy  of  the  Bnatian  lelatioii,  it  constitated 
any  serioiiB  reflection  on  the  great  Ji^panese  armies.  The 
instances  were  relatively  small  in  number,  and  were  attributed 
by  the  Japanese  to  the  Chinese  marauders. 

The  Japanese  charges  on  this  painful  topic  seem  somewhat 
more  serious.  While  the  Japanese  authorities  examined  care- 
fully the  Bussian  imputations  of  infringement  of  the  laws  of 
war  by  Japanese  troops,  the  Bussian  authorities  do  not  seem 
to  have  noticed  some  yery  serious  and  lengthy  charges  brought 
against  Bussian  troops  for  excesses  in  the  field  perpetrated  by 
them. 

The  Japanese  War  Office  published  a  statement  receiyed 
from  General  Oku's  army  arraigning  Bussian  conduct  in  the 
field  on  eleven  counts.  Of  them,  two  were  for  abuse  of  the 
white  flag;  one  for  persistent  firing  on  a  field  hospital  con- 
spicuously flying  the  Bed  Cross  flAg,  whereby  the  Japanese 
were  compelled  to  remove  the  hospital  amid  great  danger; 
two  for  firing  on  men  of  the  hospital  corps,  though  they  were 
clearly  distinguished  by  badges ;  three  for  stabbing,  shooting, 
and  slashing  wounded  men ;  two  for  shockingly  mutilating 
the  dead;  and  one  for  stealing  cattie  and  horses,  and  vio- 
lating women.  Besides  the  above,  numerous  instances  are 
given  in  which  wounded  Bussians  have  fired  on  Japanese 
succouring  parties.  ^AU  these  charges,  preferred  with  full 
details,  related  only  to  G^eral  Oku's  army,  and  were  inde* 
pendent  of  the  experiences  of  Greneral  Kuroki's  army,  which 
were  stated  to  have  been  not  less  shocking.^ 

The  picture  drawn  by  these  charges  is  sufficiently  terrible, 
and  the  Bussian  Government  would  have  done  well  to  inquire 
into  them.  In  any  event  it  is  fair  to  concede  that  the 
outrages  charged  are  sufficiently  few  in  number  not  to  im- 
plicate, as  a  whole,  Bussian  action  in  the  field. 

It  is  a  relief  to  turn  from  this  topic  to  the  excellence  of 
the  Japanese  hospitals,  to  which  General  Europatkin  himself 
has  borne  testimony.    An  officer  of  the  12th  Begiment  of 
Bussian  chasseurs,  wounded  and  taken  prisoner  at  Ea-lien-ta, 
Japueee  h<».  ^^^  j^^j^^^  {^^^  ^^  Japanese  field  hospital :  **  Of  course, 

>  Time$,  Jolj  18, 1904. 
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there  is  no  loxniy ;  but^  except  that  we  are  prisoners,  we  are 
mnoh  better  off  than  we  should  be  in  onr  biyooaos.''^  Since 
Greneral  Enropatkin  has  himself  attested  the  excellence  of 
the  Japanese  field  hospitals,  it  may  fnlly  be  inferred  that 
he  has  endeayoured  to  seonre.jreoiprocal  good  treatment  for 
wonnded  Japanese  in  Russian  hospitals. 

The  Japanese  obseryed  the  recommendations  of  the  Hague 
Conyention  at  least  as  scrupulously  as  the  Russians.  Thus, 
the  Gk>yemment  during  the  war  haye  kept  a  bureau 
for  the  supply  of  information  respecting  prisoners.  It  was 
officially  stated  that  at  the  commencement  of  July  the 
Japanese  had  a  thousand  Russian  prisoners  in  their  hands, 
all  of  whom  were  well  treated.  The  Japanese  Goyemment 
complained  that  the  Russians  did  not  keep  a  bureau  whence 
information  might  be  deriyed  of  Japanese  soldiers  or  ^sailors 
who  had  been  made  prisoners. 

The  Russian  Foreign  Office,  early  in  August,  informed  the 
Red  Cross  Society  that  the  Japanese  Gk>yemment  had  declared 
its  willingness  to  concede  to  the  steamship  Mongolia,  of  the 
East  Chinese  Railway  Company,  the  rights  enjoyed  by  military 
hospital  ships  in  yirtue  of  the  proyisions  formulated  by  the 
Hague  Peace  Conference.' 

It  is  pleasant  to  notice  that,  at  all  eyents  in  the  latest 
phase  of  the  war,  the  Russians  haye  learned  to  respect  the 
gallantry  of  the  Japanese.  Preyious  to  the  great  battle 
south  of  Mukden,  October  13-17,  where  the  Russians  had 
more  wounded  than  the  French  at  Sedan,  (General  Europatkin, 
in  an  informal  conyersation  with  a  correspondent,  spoke  in 
glowing  terms  of  the  brayery  of  the  Japanese,  saying  that  they 
were  a  braye  foe,  and  that  they  were  most  correct  in  the  laws 
of  war.'    It  is  to  be  presumed,  therefore,  that  the  Russian 

>  Timm,  June  80, 1904. 

*  Ct  Conyention  for  the  adaptation  to  maritime  warfiEtre  of  the  prindplea  of 
the  (stonera  ConTention,  glTon  in  eaUnto,  Wheaton,  ed.  1904,  p.  175.  It  wm  be 
there  seen  that  both  Bntsia  and  Japan  were  lignatoriet  to  thia  oonvention;  and 
the  aboye  drcnmitanee  shows  that  both  oonntriea  rely  on  it  in  the  present 
war.  A  rerisad  Conyention,  of  great  length  and  importance,  has  yery  reeottljr 
been  signed  at  (Jenoa.  Prof.  T.  E.  Holland  asusted  as  one  of  the  British  plenipo* 
tentiarifls,  Jmie,  1906. 

*  Tim$$.  October  17, 1904. 
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general  has  beoome  satisfied  that  the  charges  advanced  against 
the  Japanese  of  mutilating  woonded  meni  and  of  firing  on 
a  Bed  Gross  train,  are  either  groundless  or  relatively  in- 
significant. 

It  may  be  worth  while  here  to  mention  a  subject  that  is 

allied  to  those  above  discussed,  and  which  equidly  raises  a 

question  of  the  laws  of  war  between  belligerents. 

Bnmoimd  Prince  Badziwill,  who  escaped  from  Port  Arthur,  said,  on 

^^^'^  arriving  at  Chifu,  that,  in  a  recent  address  to  the  garrison, 

^-  General  Stoessel  declared  that  the  present  temper  of  the 

Japanese  made  resistance  to  the  last  drop  of  blood  a  nec66« 

sity,  as  if  the  fortress  was  entered,  the  Japanese  officers 

would  undoubtedly  be  unable  to  restrain  tiieir  men  £rom 

massacre.^ 

This  terrible  presage,  which  may  be  contrasted  with  the 
chivalrous  acknowledgment  of  General  Europatkin,  induces 
some  interesting  reflections  on  history,  and,  from  the  point  of 
view  of  international  law,  recalls  Halleck's  statement  of  the  law, 
that  quarter  is  not  given  to  the  garrison  in  certain  junctures, 
as  when  besiegers  are  compelled  to  deliver  an  assault  and 
are  in  overwhelming  numbers  (ii  90).  Although  the  reported 
anticipations  of  Greneral  Stoessel  were  falsified  by  the  event, 
the  infiuence  of  the  usage  may  perhaps  be  traced  in  the  fact 
that  Port  Arthur  was  surrendered  when  two  important  forts 
were  captured,  though  it  might  have  held  out,  according  to 
General  Stoessel  himself,  for  four  or  five  days  longer. 
BeUigerent  In  1543  the  French  took  Sainct  Bony  in  Piedmont  by 
sieging  towns,  storm,  ^  et  furent  tons  ceuz  de  dedans  tuez,  hors  mis  le  capitaine^ 
qui  fu  perdu,  pour  avoir  este  si  oultrageux  de  vouloir  tenir  une  si 
meschante  place  devantle  canon."  >  But  Yattel'aigues  against 
esecuting  a  commandant,  and  M.  Heffter  (s.  128)  expresses 
the  hope  that  such  an  execution  will  never  occur  again. 
Calvo  (s.  856)  treats  it  as  a  still  existing  opinion  that  the 
garrison  of  a  weak  place  may  be  massacred  for  resistance, 
a  conclusion  from  which  it  would  follow  that  the  garrisons  of 
Arcot,  Lucknow,  Borke'd  Drift,  and  Mafeking  might  have 

>  SVfliM,  September  20, 1901.         *  He«.  de  Martin  da  BeUftj,  lir.  ix. 
*  Liy.  ilL  e.  viiL  e.  liS. 
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been  maaBaored  in  the  event  of  fedlnre  with  the  appioyal  of 
the  law  of  nations. 

The  Dnke  of  Wellington,  thongh  he  never  acted  in  oon- 
fonnity  with  it,  wrote  in  1820 :  **  I  believe  it  has  always 
been  nnderstood  that  the  defenders  of  a  fortress  stormed  have 
no  right  to  qnarter;  and  the  practice,  which  has  prevailed 
daring  the  last  centnry,  of  surrendering  a  fortress  when  a 
breach  was  opened  in  the  body  of  a  place  and  the  connter- 
scarp  was  blown  in,  was  founded  upon  this  understanding.**  ^ 

The  great  sieges  of  history  with  which  the  Duke  of 
Wellington  was  connected  were  those  of  Seringapatam  (1799). 
Ciudad  Bodrigo  (1812),  Badiy'oz  (1812),  and  Burgos  (1812X 
At  Ciudad  Bodrigo  and  Badajoz  undoubted  excesses  occurred^ 
the  latter  place  was  given  over  for  two  whole  days  and  nights 
to  the  plunder  of  the  British  soldiery  before  order  was 
restored.  Ciudad  Bodrigo  and  Badajos  constitute  instances 
where  excesses  were  perpetrated  by  the  undisciplined  violence 
of  the  private  soldiery.  Mr.  W.  E.  Hall  contends  that 
the  massacre  of  the  garrison  and  people  of  Ismail  by  the 
Bussians  in  1790  constitutes  the  single  instance  of  the 
massacre  of  a  garrison  and  people.  The  difference  between 
the  slaughter  perpetrated  at  Ismail  in  1790  by  the  Bussians, 
and  the  excesses  committed  at  Ciudad  Bodrigo  and  Badajoi 
in  1812,  was  that  the  former  were  authorized  by  the  com- 
mander, while  in  the  latter  two  cases  the  officers  did  all 
they  could  to  restrain  their  men.  The  terrible  words  in 
which  Suvarof  authorized  the  slaughter  at  Ismail  are  as 
authentic  as  any  that  can  be  recorded  in  history,  so  that  no 
posthumous  vindication  can  be  given  to  him,  such  as  Count 
Tilly,  the  commander  of  the  besiegers  at  Magdeburg,  has. 
Sir  H.  8.  Maine  observes,'  on  the  whole,  succeeded  in 
obtaining. 

It  is  perhaps  worth  recalling  to  observe  that  the  slaughter 
at  Ismail,  where  30,000  non-combatants  perished,  exceeds  the 
estimated  accepted  by  Sir  H.  S.  Maine  of  the  holocaust  ci 
human  life  which  occurred  at  Magdeburg.* 

>  ^DefpfttolMs'' 2Dd  Seriet,  ToL  i  p.  9S. 
*Leotiii6,'«Inteniatk)iiiJ  Uw,''TiLp.lM.  •  Ud. 
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Mr.  W.  R  Hall,  writing  in  1880,  obeeryed  that  ^  if  one 
instance  (of  the  massacre  of  a  popnlation  such  as  occurred  at 
Ismail)  were  now  to  occur,  the  present  temper  of  the  ciyiliaed 
world  would  render  a  second  impossible.*'^ 

'^Tet,**  as  his  editor  obseryee,  ''since  these  words  were 
written,  an  even  more  hideous  massacre  than  that  of  Ismail 
has  been  perpetrated.  On  November  21, 1894^  the  Japanese 
army  stormed  Port  Arthur,  and  for  fiye  days  indulged  in  the 
promiscuous  slaughter  of  non-combatants,  men,  women,  and 
children  with  every  circumstance  of  barbarity.  The  only 
excuse  alleged  was  that  officers  and  soldiers,  alike  were  roused 
to  uncontrollable  fury  by  the  sight  of  the  mutilated  remains  of 
comrades  who  had  fallen  into  the  hands  of  the  Chinese  and 
been  tortured  to  death.'  Though  an  inquiry  was  ordered  by 
the  Japanese  military  authorities,  no  satisfactory  explanation 
or  reparation  was  ever  tendered,  but  the  scrupulous  anxiety 
shown  by  Japan  on  eyery  other  occasion  throughout  the  war 
to  conduct  its  operation  in  harmony  with  the  laws  of  humanity 
has  been  accepted  in  condonation  of  a  solitary,  though  de- 
plorable, lapse  into  savagery."  ^ 

The  atrocities  after  the  fall  of  Port  Arthur  were  witnessed 
from  the  top  of  a  steep  hill  called  White  Boulders,  in  Japanese 
EcJcugohman^  commanding  the  whole  town,  by  at  least  a 
dozen  Europeans,  including  the  military  attach^  of  more  than 
one  of  the  great  Powers.  The  special  correspondent  of  the 
IVmes  obseryed — 

*^  I  saw  scores  of  Chinese  hunted  out  of  coyer,  shot  down, 
and  hacked  to  pieces,  and  neyer  a  man  made  any  attempt  to 
fight.  All  were  in  plain  clothes,  but  Ihat  means  nothing,  for 
the  soldiers  flying  m>m  death  got  rid  of  their  uniforms  how 
they  might  Mimy  went  down  on  their  knees,  supplicating 
with  heads  bent  to  the  ground  in  kowtow,  and  in  that  attitude 
were  butchered  mercilessly  by  the  conquering  army.  Those 
who  fled  were  pursued,  and  sooner  or  later  done  to  death.  •  .  . 
Thursday,  Friday,  Saturday,  and  Sunday  were  spent  by  tiie 
soldiery  in  murder  and  pillage  from  dawn  to  dark,  in  mutila- 
tion, in  eyery  conceiyable  kind  of  nameless  atrocity,  until  the 

I  «Intenuktional  Law,**  5th  ed.,  p.  400  and  note. 

*  Tkum^  Janfuury  8, 1895. 

'  HaU'f  *<  International  Law,"  ibid.  nigpMt. 
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town  became  a  ghastly  Jn/^mo,  to  be  remembered  with  a 
fearsome  shndder  until  one's  dying  day.**  ^ 

The  details  of  this  awfal  soene  completely  warrant  this 
eloquent  and  emphatic  condemnation.  An  old  man,  who,  with 
two  boys  of  ten  or  twelve  years  old,  rushed  into  the  sea  to 
escape  the  fury  of  a  licentious  soldiery,  was  followed  into  the 
water  by  a  Japanese  cavalryman,  who  hewed  them  all  down. 
The  Japanese  alleged  in  condonation  that  the  townsmen  fired 
on  the  troops ;  an  allegation  which  the  T%7nM  correspondent, 
viewing  from  a  point  of  vantage  the  whole  scene,  was  unable 
to  confirm.  However,  the  Times^  in  a  leading  article,  gave 
credit  to  the  Japanese  Grovemment  for  not  suppressing  the 
news.  By  contrast  with  the  tenuity  and  obscurity  of  the  news 
which  came  to  this  country  of  the  Blagovestchenk  massacre, 
the  Japanese  authorities  are  entitled  to  some  credit  for  this 
candour. 

But  it  is  a  melancholy  reflection  that  the  great  military 
empire  over  which  reigned  the  Emperor  Alexander  IL,  so 
distinguished  for  his  unceasing  efforts  to  abate  the  severities 
of  war,  is  a  country  whose  practice  exhibits  a  lamentable 
defection  from  the  principles  he  enunciated.  The  recurrent 
tradition  of  Suvarof 's  savagery  at  Ismail  and  Warsaw  found  a 
re-echo  in  the  events  of  the  Crimean  War,  and  of  Akhal  Teke,' 
and  culminated  in  1900  in  the  cold-blooded  slaughter  by 
the  Bussians  of  the  whole  Chinese  population  of  Blagovest- 
chenk and  district 

By  some  sinister  irony,  an  interesting  account  of  the  town 
of  Blagovestchenk  was  published  in  the  Times  at  the  time  the 
massacre  was  proceeding,  though  long  before  the  fact  was 
known  in  Eogland.  Mr.  Cooke,  the  commercial  agent  for  this 
country  in  East  Siberia,  furnished  the  Board  of  Trade  Journal 
with  the  following  account  of  Blagovestchenk — 

^The  town  is  on  the  Manchurian  branch  of  the  Siberian 
railway,  and  is  the  administrative  and  commercial  centre  of 
the  Ajnur  region.  It  lies  at  the  junction  of  two  wide  navi- 
gable rivers,  the  Amur  and  the  Blei,  and  was  founded  in  1868, 

>  2VMat,jAi»iar7  8»lS95. 

*  Sir  H.&Maine*fLeotQn,<*IntematioiudlAW,'*?iiip.l4i. 
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fiince  when  it  has  giown  rapidly  from  a  small  military  ontpost 
to  a  large  trading  town,  with  a  popolatioQ  in  1897  of  32,600. 
It  has  some  mills  and  minor  factories,  bnt  its  industrial 
position  is  not  as  yet  of  mnch  importanoe,  while  commercially 
It  is  the  centre  of  the  cattle  trade  of  Trans-Baikalia  and 
Mongolia,  and  also  of  the  Amur  gold-mining.  It  has  four 
banby  and  its  exceptional  position  most  give  it  increased 
importance  in  the  fatnre.''  ^ 

Little  did  the  writer  of  this  appreciation  realize  that  the 
flourishing  town  he  described  was  destined,  at  the  time  his 
words  reached  this  countryi  to  attain  a  sombre  immortality  as 
the  Magdeburg  of  the  passing  century.  But  the  most  aston- 
ishing part  of  it  is  that  throughout  the  whole  of  the  winter  of 
1900,  and  eyen  six  months  afterwards,  the  massacre  about  to  be 
related  was  not  realized  in  its  full  proportion.  The  only 
contemporary  account^  namely,  that  which  appeared  in  the 
columns  of  the  Time$,  dealt  generally  with  the  ruthless 
seyerity  of  the  Bossians  throughout  Manchuria.  A  correspon- 
dent from  Niuchang  stated  that  the  natiye  population  were 
treated  with  the  utmost  seyerity.  Eye-witnesses  reported  that 
the  indiscriminate  slaughter  of  non-combatants  had  reduced 
the  country  in  the  yicinity  of  the  port  to  utter  desolation.^ 
Excepting  this  statement,  which  rather  suggests  than  states 
explicitly  what  had  happened,  it  is  impossible  to  gather  a 
contemporary  account 

A  lady  who  yisited  Blagoyestohenk  a  year  after  the 
occurrence'  giyes  a  full  account  of  the  matter.  There  was^ 
in  the  light  of  after-knowledge,  a  world  of  significance  in 
a  telegram  of  a  few  lines  which  appeared  in  the  Timea  in 
July,  1900,  briefly  announcing  that  Aigun  had  been  fired  by 
the  Trans-Zeya  detachment  of  Cossacks,  and  that  the  inhabi- 
tants of  Sakhalin  had  retreated  two  yersts  in  the  rear,  leaying 
sentries  in  their  trenches.  The  telegram  laconically  added 
that  two  or  three  Cossacks  were  wounded  and  one  killed. 
The  trayeller  spoken  of  aboye  discoyered  that  the  Blagoyest- 
ohenk massacre  began  when  the  Chinese  at  Aigun,  some  forty 
yersts  lower  down  the  riyer,  fired  at  a  passenger  steamer,  and 

^  2V»ii,Aiigiut21,1900.  •  Ibid.,  Angvsl  80, 1900. 

'Ibid.,Jia]rl5,1901. 
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for  nineteen  days  no  steamer  arrived  at  Blagoyestohenk 
coming  up  the  riyer.  She  related  that  Aignn,  a  city  of  many 
thousands,  was  utterly  destroyed,  and  not  one  inhabitant  left 
in  it.    Sakhalin  was  the  Ohinese  quarter  of  Blagoyestohenk. 

The  Bussian  o£Scer  at  Blagoyestohenk,  (General  Ghibsky^ 
appears  to  haye  exhibited  apathy  and  indeoision,  and  finding 
some  signs  of  hostility  manifested  by  the  Chinese  population 
in  Sakhalin,  he  telegraphed  to  the  Governor  of  Ehabarowka 
for  instructions.  The  terrible  answer  returned  was,  **  In  war, 
bum  and  destroy.'*  With  a  touch  of  casuistry,  Bussian 
ofBcers  argued  before  Miss  Allard  that  Qeneral  Gribsky 
was  not  responsible  for  the  eyents  which  happened,  inas- 
much as  the  first  two  words  were  omitted  in  the  telegram 
which  reached  him  from  the  Goyemor  of  Ehabarowka.  The 
massacre  of  Blagoyestohenk  was  described  by  a  Bussian  officer 
in  the  following  words : — 

^GHie  CSossacks  took  all  the  Chinese  and  forced  them  into 
the  riyer  on  boats  that  could  not  carry  them,  and  when  the 
women  threw  their  children  on,  shore  and  begged  that  they  at 
least  might  be  saved,  the  Cossacks  caught  the  babies  on  tneir 
bayonets  and  cut  them  in  pieces.** 

According  to  the  Bussian  account,  the  entire  population  of 
Blagoyestohenk,  a  city  of  five  or  six  thousand  inhabitants 
was  utterly  blotted  out.^  But  it  is  clear  that  the  above 
estimate  underestimates  the  dimensions  of  the  calamity, 
for  shortly  before  it  occurred  the  British  commercial  agent 
stated  the  population  of  Blagoyestohenk  to  be  86,000. 
Further,  there  were  thousands  destroyed  about  the  same 
time  at  Aigun.  It  is,  therefore,  impossible  not  to  con- 
clude, with  Hall's  editor,  that  not  merely  in  principle,  but 
even  in  scale,  the  horrors  of  Blagovestch^  are  comparable 
to  those  of  Magdeburg,  as  related  in  Defoe*s  **  Memoirs  of  a 
Cavalier.** 

In  September,  1901,  (General  Gribsky,  who  was  immediately 
responsible  tov  the  massacre  of  the  Chinese  at  Blagoveschenk, 
was  appointed    governor   of  the   Fiovinoe   of  ArohangeL 

>  Timm,Jxljl5,l90h 
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Another  offioer,  (General  OrloflF,  who  protested  against  hia 
orders  to  slaughter  peaceable  inhabitants,  was  degraded,  and 
subsequently  his  pnnishment  commuted  to  ''an  imperial 
reprimand.**  Nothing  worse  than  this  massacre  of  Blago- 
yestohenk  has  oyer  been  related  of  the  unspeakable  Turk^ 
whom  Collins  long  ago  bracketed  in  an  eclogue  with  the 
Bussian — 

**  The  Turk  and  Tartar  like  designs  pursue, 
Fixed  to  destroy,  and  stead&st  to  unda** 

''  Yet  none  so  cruel  as  the  Tartar  foe. 
To  death  inured,  and  nurst  in  scene  of  woe.**  ^ 

There  can  be  no  doubt  that  some  of  the  Allied  troops  were 
guilty  of  great  excesses  in  entering  Pekin  in  1900.  The 
current  reports  in  the  columns  of  the  Times  spoke  of  appalling 
destruction  having  taken  place,  rendering  the  aspect  of  Pekin 
one  of  absolute  desolation.  Miles  of  houses  were  said  to  have 
been  stripped,  first  by  Boxers,  then  by  Chinese  soldiers,  and 
then  by  soldiers  of  the  relief  expeditioo. 

These  atrocities  were  attributed  by  the  Japanese  to  the 
Bussians  at  the  time. 

1  Coilms'  Peraan  Edognes  eontaiii  a  ranaricaUe  prediction,  uttered  more  than 
one  himdred  jears  before,  of  the  eztinetion  of  Caucasian  independence  hj  BoBsia,  an 
erent  that  took  place,  it  maj  be  remembered,  in  1864. 
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Yattel  defines  spiee  ag  those  who  ''find  means  to  insinuate  Vattei'tdefinf- 
ihemselyes  among  the  enemy,  in  order  to  discoyer  the  state  ^  ^^^ 
of  his  afiGedrs,  to  pry  into  his  designs,  and  then  give  intelli- 
gence to  their  employer/'^  As  might  be  expected  from  a 
writer  described  by  Ghanoellor  Sent  as  ^yery  moral  and 
correct,**  ^  Yattel  treats  the  topic  of  espionage  from  a  critically 
ethical  point  of  yiew.  All  persons  who  are  spies,  he  obseryes,  Betaon  for 
are  punishable  with  death,  either  by  shooting  or  hanging,  ment/^ 
the  reason  being  ''we  haye  scarcely  any  other  means  of 
guarding  against  the  mischief  they  may  do  ns.**  In  modem 
times  a  person  who  is,  so  to  speak,  entitled  to  be  shot  is  not 
considered  a  spy,  though  he  renders  analogous  seryices.'  But 
persons  in  this  category  wouM  not  Ml  under  Yattel's  defini- 
tion of  a  spy ;  though  they  penetrate  the  enemy's  lines,  their 
object  is  merely  to  carry  despatches  from  one  commander  to 
another,  and  not  to  discoyer  the  state  of  the  enemy's  affairs. 
Though  Yattel  does  not  distinguish  between  spies  and 
despatch-Jbearers,  he  distinguishes  the  classes  of  employment 
in  which  a  spy  may  be  engaged.  He  examines  the  question 
from  the  point  of  yiew  of  the  State  employing  the  spy,  and 
considers  that  the  employment  must  be  yoluntary,  and  that, 
except  in  the  case  of  a  yery  unjust  war,  it  is  not  pemussible, 
by  means  of  espionage,  to  seduce  the  allegiance  of  a  subject, 
or  to  tamper  with  the  fidelity  of  a  goyemor  of  a  fortress. 

>  *«I>rdtd68  0eiis,''Liile.x.8.179. 
*  SeUm  T.  LoWf  Johnwrnli  Casei,  tqL  L  p.  1. 
'  CI '^AProjedof  anlnteniatioiiAlDeclMBtioiiOQiicaniin^ 
of  War,"  Art  22;  passed  at  the  Conference  of  Kusaeb,  1871 
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In  these  respects  Yatters  Tiews  were  tea  in  adyanoe  of  his 

age,  as,  indeed,  lie  admits  when  he  says  that  the  above 

practices  were  not  contrary  to  the  external  laws  of  all  nations. 

Frederic  the    In  some  ^Military  Instructions'*  published  by  Frederic  the 

em^ojed       Oreat  in  1760,  he  expressly  commends  the  employment  of 

^'^^^^       o£Bcers  as  spies.    In  1798,  when  Prussia  united  with  Bussia 

and  Austria  in  issuing  a  declaration  of  intention  to  annex 

Poland,   Frederic   William   employed   Italians   as   Jacobin 

emissaries  in  Poland,  for  the  purpose  of  inyoking  the  wrath 

of  Catherine  IL  of  Bussia  against  that  unhaj^y  country.^ 

On  the  other  hand  it  illustrates,  in  an  age  not  hr  remoyed 

from  that  iji  Yattel,  his  obserration  that  a  man  of  honour 

The  pake  of   dedines   service  as  a  spy,  that  the  Duke  oi  Wellington 

on  spies  in      neTor  kucw  a  French  o£Soer  engage  in  treacherous  corre- 

War.  spondence  with  the  English  or  sell  information.'    There  was, 

howeyer,  one  yery  conspicuous  exception,  a  commissariat  officer, 

Case  of  Osiie.  Osire  by  name,  who  was  what  Frederic  the  Oreat  would  haye 

called  a  double  spy.'    Bluntschli  obseryes  that  the  penalty 

inflicted  on  a  spy  is  in  general  out  of  all  propcnrtion  with 

8irH.8.        ^Q  crime.*    Sir  H.  S.  Maine  reminds  us  that  ^secrecy  and 

Maine  on  , 

spies.  disguise  are  the  essential  characteristics  of  a  spy  in   the 

BrosseisCon-  military  sense/*'     In  1870  Prince  Bismarck  contended  that 

SSSSiifSrtballooniste  were   spies,  because   they  might   make  use  of 

eoosidered      information  gained  by  crossing  the  (German  outposts,  and 

were  out  of  controL     But  it  is  consistent  with  the  defi* 

nition  of  Sir  H.  S.  Maine  that  at  the  Brusseb  Oonference, 

balloonists  were   pronounced   not   to   be   spies.*     On   the 

Operator  bj    Same  grounds  of  absence  of  secrecy  and  disguise^  Dr.  T.  J. 

t^^n^hj.     Lawrence  contends  that   a   newspaper   correspondent^  who 

transmits  information  to  his  employer  from  a  steamer  with 

a  wireless  telegraphy  installation,  cannot  be  a  spy.^     Mr. 

W.  K  Hall  obseryes  that  the  ^'Manual  of  the  Institute  of 

International  Law  **  probably  states  the  practice  which  States 

1  «  Aminal  Begister,^  1795,  e.  iL  p.  20. 

*  *•  Sari  Stanhope's  ConvenaUons,"  p.  94. 

•  Ibid,  iupra,  pp.  20,  54, 71»  etc.  «  Ss.  $28-82, 689. 

*  Lectures,  **  International  Law,"  yoI.  viii.  p.  148. 

•  a.  "P*oject,"Ari22. 

T  <«WarandNeatraUt7intheFarEast,'*pp.86,87. 
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will  endeayonr  to  adopt  on  the  subject  of  espionage.^  By 
this  manual  spies  cannot  be  pnnished  flagrcmie  ddieto,  but 
only  after  trial.  A  spy  is  not  answerable  for  his  anterior  acts 
after  he  has  once  made  good  his  escape  from  the  territory 
occupied  by  the  enemy.  In  the  **  Soldier's  Pocket  Book  "  Lord  Lord  Wolseley 
Wolseley,  whose  ethical  maxims  are  compared  by  Sir  H.  S.  ^^^^' 
Maine  to  those  of  Frederic  the  Oreat,  appears  only  to  reoom-  P^^^ 
mend  stratagem  and  artifice  which,  Yattel  observes,  ^  hare  had 
a  great  share  in  the  glory  of  celebrated  commanders  "  *  in  the 
carrying  of  despatches.  But  despatch-bearers  were  expressly 
declared  not  to  be  spies  at  the  Brussels  Conference.  In 
1796  Colonel  Graham^  afterwards  £Etmous  at  Barrosa  and 
St.  Sebastian,  penetrated  Napoleon's  lines  successfully  with 
1^  message  from  Wurmser  to  the  authorities  at  Vienna. 
Pteyiously  the  French  intercepted  a  messenger  carrying  a 
despatch  rolled  up  in  a  tmy  ball  of  sealing-wax.*  Such 
services  do  not  amount  to  espionage. 

Espionage  is  regulated  by  the  laws  of  war,  and  of  course  Espionage 
requires  to  be  carefully  distinguished  from  Secret  S^^^ce^^^J^ 
in  time  of  peace,  which  the  revelations  of  the  Dreyfus  Case  Benice. 
and  the  Boer  War  demonstrated  to  have  risen  to  an  ex- 
traordinary height.^ 

It  seems  dear  that  the  Busso- Japanese  War  has  produced, 
at  least,  one  case  of  espionage  which  rivals  in  its  tragic 
dSMlmieni  the  case  of  Andr6  or  Ney.     It   is   impossible  The  case  of 
to  give  any  details,  but  the  Times,  March  21, 1904,  published  ^^^if' 
a  brief  semi-ofDcial  eommmUjiti  from  St.  Petersburg,  stating  i^o^* 
that  a  cavalry  captain,  Irokoff  by  name,  had  been  executed 
for  having  sold   secret  plans  for  the  organization  of  the 
field  army  to  Japan.      Later,  the   St  Petersburg  Jawmal 
announced  that  a  ^  Capt.  Ivkoff,''  who  was  immured  in  the 
fortress  of  St.  Peter  and  St.  Paul  on  the  charge  of  selling 

>  **  Manuel  de  I'lnat.  de  Droit  Ini,"  Art  21. 

*  **  Droit  dee  Gena,"  1.  iii.  e.  z.  §.  178. 

*  Cf.  TUera'i  "Gampaigna  of  Napoleon,"  with  Notea  bj  E.  £.  Bowen,  p.  159. 

*  Lord  Salisbniy  stated  in  the  House  of  Lords  that  he  was  told  on  high 
diplomatic  anthoritj  that  the  Transraal  Bepnblic  spent  in  one  jear  £800,000 
in  Secret  Sendee  (SVmst,  Jan.  81,  1900).  At  the  DreTfos  trial  at  Bennes» 
CoL  Pieqnart  gave  aome  interesting  disclosures  as  to  the  number  of  perKms 
engaged  in  espionage,  and  the  large  sums  thej  demanded  (Timm,  Ang.  19, 1899). 
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State  doonmeiito  to  JapUf  had  oonmitted  mioide  b j 
opming  an  arterj  with  a  tie-dip.^  The  poMtbilitj,  to  aaj 
the  l6aft»  that  ''Capt  Irokoff**  may  be  ''Oapt  iTfcdr" 
reoalli  an  ineident  in  the  oontroTanj  about  the  Man  ia 
the  Iron  Mask,  where  a  penon  toapeotod  ot  being  the 
ma$jue  dm  fer  diaappean^  and  no  date  can  with  eertaintj 
be  anigned  of  his  death*  Thii  is  Count  Matthioli\  miniater 
of  Charles  lY.  of  Mantna^  who  was  imprisoned  in  1679  bj 
Loois  XIY.  for  hairing  disdoaed  to  other  States  the  secret 
treaty  under  which  the  fortress  ot  CasaU  was  ceded  to 
France.  It  is  known  that  Matthioli  was  taken  to  the  ties 
de  St  Uargnerite,  the  State  prison  near  Cannes.  In  1694 
fonr  State  priscmers  were  conveyed  thence  to  the  Bastille; 
bat  the  one  who  had  been  longest  confined  died  on  the 
way.  Matthioli,  who  is  frequently  mentioned  by  name  in  the 
reporto  of  the  Gk>Temor  of  the  tie  St  Marguerite  up  to 
1694,  is  never  mentioned  after  that  date.  The  Man  in  the 
Iron  Mask  sorriyed  till  1703.  M.  Topin,  on  this  eridence, 
is  still  inclined  to  believe  that  Count  Matthioli  is  the  ma$jue 
du  fer.  In  the  genealogical  tree  of  the  Matthioli  family, 
the  date  of  this  Count  Matthioli  is  left  a  blank.  Mr. 
Andrew  Lang  considersy  on  the  other  hand,  that  the  Man 
in  the  Iron  Mask  was  Eustache  d'Auger,  all  that  is  known 
of  whom  is  that  he  was  an  obscure  spy.  The  fate  of  Capt 
**  Irokoff  "*  or  ^  Ivkoff  **  must  be  added  to  the  myriad  mysteries 
of  the  Fortress  of  St  Peter  and  St  Paul  If  so  farour- 
able  an  observer  to  Bussia  as  Mr.  H.  Norman  is  to  be 
believed,  the  arcana,  not  only  of  the  fortress  of  St  Peter  and 
St  Paul,  but  in  an  even  higher  degree,  those  of  the  fortress 
of  Schlusselberg,  are  far  more  impenetrable  than  those  of 
the  Bastille.  In  this,  as  may  be  expected,  he  is  confirmed 
at  all  hands  by  Stepniak.' 


>  TftMf,Jnly5,1904. 

«  Cf.  Mr.  H.  Nomuia't  *< An  the  Bobum,**  1902,  p.  90,  and  StepnUk*!  "BokU 
Under  the  Tun,"  toL  L  p.  282,  and  e.  xiz.  Ibid.,  for  a  deacription  ci  the  Fortran 
of  St  Peter  and  St  Paul:  **an  immwiae  building,  wide  and  flat,  smmoonted 
bj  a  meagre,  tapering,  attenuated  spire,  like  the  end  of  a  gigantic  tjringe.  .  .  . 
ETecy  quarter  of  an  hoar  the  priion  clock  repeats  a  tedious,  irritating  air,  alwajra 
the  same— A  psahn  in  praise  of  the  Tsar''  (Ibid.,  p.  205> 
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The  well-known  case  of  Major  Andr6  raised,  in  an  instroc- The  em  oc 
tiye  form,  the  distinction  between  a  noxious  person  who  is  ^ 
entitled  to  an  honourable  death  at  the  hands  of  a  belligerent^ 
and  a  spy  in  the  technical  sense.  A  reference  to  Yattel 
shows  that  the  English  Groyemment  were  free  from  any  blame. 
It  may  be  remembered  that  Andr6  condncted  negotiations 
with  Benedict  Arnold  for  the  surrender  of  West  Point  in 
1780.  In  yiew  of  the  intestine  diyisions  among  the  Americans 
themselyes,  the  case  was  not  an  ordinary  one  of  tampering 
with  the  fidelity  of  a  goyemor  of  a  fortress.  This  Yattel  in 
80  many  words  condemns,  except  when  a  war  is  unjust.  But 
it  is  doubttess  allowable,  Yattel  obseryes,  to  take  adyantage  of 
intestine  diyisions  among  the  enemy.  Further,  on  his  yiew 
the  English  Goyemment  were  justified  in  employing  Andr6 
on  the  seryice  as  it  was  an  exceptional  case,  and  one  of  the 
highest  importance,  in  which  eyent  Yattel  holds  the  soyereign 
is  entitled  to  require  such  sendee.  As  Yattel  considered  a 
person  who  is  entitled  to  be  shot  a  spy,  it  is  impossible 
to  cite  him  as  disapproying  the  manner  of  Major  Andr6's 
execution.  But  General  Halleck  comments  on  the  brutality 
with  which  Major  Andr6*s  request  to  die  like  a  soldier  was 
denied  him,  and  seems  to  admit  that  he  was  not  technically  a 
spy,  although  he  was  in  disguise  when  taken.^  Sir  R  PhUli- 
more  considers  that  ''the  manner  of  Andr6*s  execution  was 
scarcely  justifiable  by  the  sternest  laws  of  war.''  *  As  the 
di^uise  is  admitted  eyen  by  G^eral  Halleck  to  haye  been 
accidental,  it  is  impossible  to  consider  that  Andr6  was  a  spy 
who  is  liable  to  a  felon's  death. 

According  to  the  Manual  drawn  up  by  the  Institute  of  ^^J^^**^ 

International  Law  on  the  subject  (Article  26)  a  spy  is  not  initiiiikeof 

answerable  for  his  preyious  acts,  after  he  has  succeeded  inLaw.Andrtf 

getting  out  of  the  territory  occupied  by  the  enemy.    Andrfi  J^b^**" 

had  passed  the  last  American  posts  when  he  was  apprehended,  o^^^^^^^ 

Mr.  W.  K  Hall  obseryes  that  States  will  in  future  probably 

adopt  the  articles  of  the  Institute  of  International  Law  on  this 

subject,  and  according  to  them,  Andr6  ought  not  to  haye  been 

>  '<Int«nuiii<malLAw,''ToLLp.978. 
*  Ibid.,  ToL  iiL  p.  150. 
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ezeeated.  By  Statute  29  &  30  Vict  a  109,  &  6/  spies  can  be 
tried  by  a  nayal  oonrt-martial,  and  shall  suffer  death  or  other 
pnniahment  The  Army  Discipline  Act,  1881,  part  i  s.  4, 
88.  8,  punishes  a  member  of  her  Majesty's  foroes  who  gires 
treacherous  information  to  an  enemy. 

A  person  who  gires  intelligence  to  the  goyemments  of 
foreign  Powers  with  whom  the  King  is  at  open  war,  commits 
high  treason  by  adhering  to  the  King's  enemies,  under  the 
Statute  of  Treasras,  1350,  Stat  25  Edw.  Ill  st  5,  c  3,  whether 
the  letter  conyeying  the  intelligence  arriyes  at  its  destination  ^ 
or  is  intercepted  on  its  way  thither.*  Sending  proyisions,  or 
selling  arms,  or  treacherously  surrendering  a  fortress  to  a 
fiDreign  Power  with  whom  the  King  is  at  open  war,  likewise 
constitutes  respectiyely  an  adhering  to  the  King's  enemies 
within  the  meaning  of  the  Statute  of  Treasons.^  During  the 
Crimean  War,  it  was  made  a  misdemeanour  to  deal  with 
securities  issued  by  the  Bussian  Gk>yemment  while  the  war 
lasted.'  When  this  country  is  at  peace,  the  disclosure  of 
information  as  to  a  Crown  fortress,  arsenal,  or  factory,  and 
the  breach  of  official  trust  by  communication  of  Crown 
documents,  are  acts  punishable  under  the  Official  Secrets  Act, 
1889.  The  first  class  of  such  acts  are  generally  misde* 
meanours,  but  nuty  be  felonies  if  they  are  committed  with 
the  intention  of  ^communicating  information  to  the  agent  of 
a  foreign  state.  Breach  of  official  trust  is  felony  if  the  com- 
munication was  made  or  attempted  to  be  made  to  a  foreign 
state.  When  the  act  is  a  falcmy,  it  is  punishable  under  the 
Official  Secrets  Act,  by  either  penal  seryitude  for  life  or 

*  KftTal  Discipline  Aet 

«  De  la  Motte'i  OaM,  (1782)  21  HoweU'f  State  Trials,  687. 

*  Gregg't  Case,  UiHoweU't  State  Trials,  p.  IdTl,  referred  to  bj  Lord 
Mansfield  at  the  trial  of  Dr.  Hensey,  29  HoweU's  State  Trials,  1842,  1844. 
Lord  Mansfield  there  said :  *  Letters  of  adyioe  and  oorrespondenoe,  and  intelli- 
genoe  to  the  enemy,  to  enable  them  to  annoy  ns  or  defend  themselTes,  written 
and  sent,  in  order  to  be  deliTefed  to  the  enemy,  are,  thoogh  interoepted,  overt 
aote  of  both  these  spedes  of  treason  that  hare  been  mentimed.  And  this  was 
determined  by  all  the  Judges  of  Bngland,  in  Gregg's  oase.  .  .  .  The  osily  doubt, 
there,  arose  from  the  letteis  of  intelligence  being  interoepted  and  neyev  delivered ; 
bot  they  held  *  that  that  oiroomstsnoe  did  not  alter  the  case.' " 

«  Sir  B.  Phillimoie's  *«  International  Law,"  voL  iU.  s.  71,  refening  to  8  Inst  x . 
^Stephens'  (Blackstone's)  Oomm.,**  ToL  ir.  p.  192. 

*  Stat.  17  ^  18  yiot  a  oxziiL;  refemd  toby  Sir  B.  FhiUimor^  ibid.,  $mpra. 
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for  not  lees  than  five  yean,  or  by  imprisonment  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour. 

It  is  pointed  out  by  Sir  H.  S.  Maine  in  his  lectures  on  Modm 
International  Law  that  the  rapid  progress  of  the  iuTentiTe  mt. 
science  of  modem  times  has  tended  to  entirely  refute  the 
axiom  of  Grotius»  ^  War  is  not  an  art.** 

The  astonishmg  discoreries  of  Marconi  have  tended  still  WinlMi 
further  to  discredit  the  axiom  ci  Grotius.  A  few  daysi^^S^^ 
after  the  Hague  Peace  Conference,  at  the  British  nayalitiiiiefirrt 
manoeuvres  of  that  year  (August  »,  et  $eq.,  1899),  this  ^*™^°*^'**^ 
new  application  of  science  demonstrated  itself  to  be,  in 
the  words  of  the  Timei,  d  ^already  the  utmost  yalue 
for  a  variety  of  naval  purposes.**^  A  correspondent  of 
the  Time$f  '^Navalis,'*  observed  that,  drawing  deductions 
fi!om  the  experience  at  the  manosuvres,  it  was  difficult  to 
over-rate  the  value  of  wireless  telegraphy  as  a  new  means  of 
oommunications.  The  original  drawback  to  wireless  telegraphy 
that  signals  can  be  intercepted  remains.  This  liability  seems 
appreciably  to  have  influenced  important  belligerent  operations 
in  the  present  war,  and  the  risk  of  obstruction  has  perhaps 
even  more  clearly  militated  against  its  use.  When  wireless 
telegiaphy  can  be  rendered  syntonic  so  that  the  transmitter 
shall  only  send  and  the  receiver  only  respond  to  vibrations  of 
a  preconcerted  pitch,  communication  between  vessels  out  of 
sight  of  each  other  will  be  a  perfectiy  safe  operation  in  time 
of  war.  Nothing  can  be  more  instructive  or  convincing  than 
the  remarkable  experience  of  the  Times*  experiment  in  wireless 
telegraphy  in  the  Far  East»  under  conditions  which  were  not 
at  all  favourable. 

The  following  explanatory  facts  collected  fix>m  the  Times  EzyeriMMe  of 
are  of  general  interest,  and  to  some  extent  justify  the  Bussian  eompondfliit 
protest    Under  fetvourable  conditions  it  takes  at  least  three  ^^  ^^ 
weeks  to  bring  a  wireless  station  into  working  order.    The  De 
Forest  system  operates  with  certainty  up  to  two  hundred  miles 
when  there  is  a  mast  180  feet  high  both  at  the  receivmg  and 
remitting  stations.    The  Times*  plan  involved,  of  course,  the 
ooirespcmdence  of  a  remitting  station  on  the  steamer  and  a 
«  2VMflf,Avgiiiil8,189e. 
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receiving  station  on  land  at  Wei-hai-WeL  By  means  of  an 
electric  exciter  it  is  possible  to  transmit  messages  from  the 
shore  station  to  a  yessel.  The  experience  ci  the  TiToea* 
correspondent  showed  that  messages  oonld  be  sent,  not  only 
oyer  the  sea,  bnt  oyer  interrening  land,  eyen  when  it  was 
a  monntainons  comer  of  a  promontory,  the  hills  ci  which 
yaried  from  200  feet  to  1860  feet»or  islands  snch  as  the  Prince 
Edward  Ishmds.  It  appears  that  if  two  yenels  fitted  with 
wireless  working  stations  are  practically  in  juxtaposition,  the 
riyal  sparks  somewhat  interfere  with  the  messages  eyen  under 
the  De  Forest  system.  But  it  is  claimed  for  this  system  that, 
unless  this  is  the  case,  by  means  of  the  telephonic  receiyer 
messages  can  be  sent  through,  oyer,  and  aboye  those  of 
competitors  in  the  yicinity  fitted  with  wireless  stations. 

It  appears,  from  the  experience  of  the  Times,  that  the 
masts  under  the  De  Forest  system,  need  not  be  exactly  of  the 
same  height,  whether  the  height  is  or  is  not  supplemented  by 
wire  exposure.  The  shore  station  of  the  Tvmea  was  100  feet 
aboye  the  sea,  and  therefore  while  the  top  of  one  mast  was 
280  feet  aboye  the  level  of  the  sea,  the  top  of  the  other  was 
only  180  feet  above  sea  level.  The  height  of  the  mast  on  the 
station  on  the  ship  was  supplemented  by  102  feet  of  exposure 
on  board  the  ship.  This  worked  perfectly  well,  so  £ELr  as 
transmitting  messages  from  the  yessel  to  the  shore  station  up 
to  one  hundred  miles  was  concerned.  The  remission  of  mes- 
sages from  a  shore  station  is  fJEUuIitated  by  attaching  copper 
plates  in  the  sea  to  a  lead  wire  oyer  the  face  of  the  di£b. 
There  is  no  difficulty  in  determining  the  nature  of  the  act  in 
the  case  of  a  rival  operator  at  a  wireless  station  who  intercepts 
a  despatch  from  one  belligerent  and  transmits  it,  either  by 
wireless  telegraphy  or  otherwise,  to  the  other  belligerent. 
Such  a  person  is  clearly  a  spy  as  defined  in  military  manuals, 
since  he  collects  secretly  information  of  the  designs  of  one 
belligerent  and  communicates  it  to  the  other.  It  is,  howeyer, 
necessary  to  remember  that  secrecy  and  disguise  are  the 
essential  characteristics  of  a  spy.  It  was,  in  fact,  just  because 
these  characteristics  were  wanting  in  persons  travelling  in 
balloons,  that  the  view  taken  by  the  Germans  in  1870  was 
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indefensible.  The  qnestion,  therefore,  appears  to  depend,  so  tea 
as  the  interception  of  messages  is  concerned,  on  the  feasibility 
of  disguising  a  vessel  fitted  np  with  a  wireless  station.  Bat 
a  message,  it  has  been  seen,  may  not  only  be  intercepted,  but 
also  obstructed  by  competitors  transmitting  meaningless 
messages  or  even  fieJse  information. 

These  liabilities  lead  to  important  consequences.  A  despatch 
may  decide  the  fiette  of  a  whole  campaign,  as  is  pointed  out  by 
Phillimore,  and  is  necessarily  contraband  of  war.  In  the 
present  war,  if  a  Japanese  vessel  fitted  with  a  wireless  station 
could  have  successfully  disguised  herself  as  a  Bussian  man-of- 
war  she  could  either  transmit  fedse  information  to  the  shore 
station  at  Port  Arthur,  or  receive  thence  valuable  information, 
provided,  of  course,  her  commander  had  the  key  to  the  Bussian 
cypher.  In  the  latter  case  disguise  would  be  necessary  in 
order  to  consummate  the  deceit  A  person  who  obstructs  or 
prevents  the  delivery  of  a  message  from  the  commander 
of  the  land  force  of  a  belligerent  to  the  commander  of  that 
belligerent's  sea  forces  may  be  compared  to  a  cavalry  patrol  of 
one  belligerent  which  intercepts  messages  from  one  portion 
of  the  other  belligerent's  forces  to  another  operating  in  the 
vicinity.  A  person  who  secretly  intercepts  despatches  on  land 
is  clearly  a  spy.  The  problem  seems  to  be  confined  to 
operations  on  a  littoraL  A  person  could  not  suddenly  construct 
a  wireless  station  on  land  and  intercept  the  messages  ci  a 
belligerent,  since  it  takes  at  least  three  weeks  to  construct 
a  wireless  station.  It  is  difficult  to  maintain  that  secrecy  and 
disguise  are  as  impossible  in  the  case  of  a  vessel  fitted  with 
a  wireless  station  as  they  are  in  the  case  of  a  balloon.  The 
two  cases  are  further  widely  to  be  distinguished  in  the  nature 
of  the  information  it  is  possible  to  obtain.  A  person  who 
travels  in  a  balloon  can  only,  under  favourable  circumstances, 
steal  a  transient  glance  at  the  disposition  of  an  army.  But 
the  knowledge  gained  by  intercepting  a  despatch,  or  the 
serrice  rendered  to  a  belligerent  by  preventing  his  enemy 
from  transmitting  a  message,  may  easily  in  both  cases  be 
invaluable. 

The  employment  erf  wireless  telegraphy  in  war  is  a  question 


Digitized  by 


Google 


86  IHTSRVATIQKAL  ULW. 

whieh  pgaMci  more  for  a  tohitioii  thaa  the  rtttat  ot 
tovfdliag  in  m  bdlooe,  bowerer  hoefcila  m*7  be  tiieir  i 
It  it  fiur  fkoai  oertein  that  the  Hague  Oonferenoe  will  lepettt, 
in  the  oeee  of  wirele«  telegxaphy  opeimtkn,  the  dBQMinp  it 
gki%  (Art  81)  in  the  ceee  of  penont  traTeUing  in  a  bellooa. 
The  ocmyiotion  of  the  Timetf*  eomspondent  tb«t»M  hr  mm 
neotnJf  aie  oonoetned,  the  nee  of  wirelev  telegr^diy  in  war 
will  be  tefaiddent  is  probably  wdl  foonded,  and  in  fotue 
opeiatort  not  identified  with  the  poUio  forces  of  either  Power 
are  not  nnlikel  j  to  be  treated  as  spies  by  the  belligerent  to 
whcm  their  prssenee  ie  offensiTe, 
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LATHiO  MIHX8  IH  MID-OCEAN  AND  THE  USE  OV  BALLOONS 

IN  WAB. 

The  aboTO  tofne  is  oonneoted  with  an  important  chapter  in  intenuitioiiai 
international  law  which  has  lor  its  object  the  mitigation  i^]^  of  war. 
of  war.  A  complete  exposition  of  the  subject  would  inydTe 
rerersion  to  the  Lateran  Gomicils,  the  honors  of  the  siege 
of  Hagdeboig,  and  the  humanitarian  polioy  of  Alexander  XL 
of  Bnssia.  Sir  H.  S.  Maine  shows  that  the  excesses  of  Tilly 
produced  as  indelible  an  impression  on  the  mind  of  Grotius 
as  the  qxcesees  of  rerolution  prodaced  on  the  imagination 
of  Edmund  Burke.  Nor  ia  it  inconsistent  with  this  Tiew  that 
''the  fury  of  fighting **  which  appeared  in  the  religious  wars 
was  calming  down  when  Grotius  began  to  writa  Burke 
denounced  Mirabeau  while  the  Beydution  in  France  was 
culminating,  but  at  a  time  when  people  in  England  had 
their  minds  steadily  opposed  to  erents  in  France.  Yattel, 
the  most  humane  of  publicists,  was  mitigating  the  sererities  of 
war  in  an  age  of  maritime  wan.  Naval  usages,  Sir  H.  S. 
Maine  obserres,  are  reasonable  and  humane  on  the  whole, 
because  belligerents  can  be  checked  by  neutrals  in  a  maritime 
war.  One  need  only  recur  to  Mr.  W.  E.  Hall's  Introduction 
to  his  ''International  Law"  to  appreciate  the  jEeu^t  that  inter- 
national law  adyances,  as  the  Latin  poet  obserred  of  justice 
generally,  with  slow  progression.  Mr.  Hall  anticipated  that 
international  law  would  arrive  at  maturity  some  time  after  the 
next  gieat  war.  These  presages  were  made  in  1888,  and  the 
BusBo-Japanese  War^  seems  to  supply  the  situation  which  he 
contemplated. 
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The  hmiiAnity     In   the   Middle   Ages  weapons   of  a  £ar  more  meiciM 
0^6  Middle  Qbgrs^^i-  ^1^  the  modem  mine  or  torpedo  were  condemned. 
The  poisoning  of  water  and  food,  on  the  other  hand,  which 
is  prohibited  in  modem  military  manuals,  was  equally  dis- 
allowed by  the  Greeks  and  Bomans.^    The  ancients  may  hare 
prohibited  poisoning  either  because  arsenic  (the  only  poison 
then  known)  causes  death,  coupled  with  the  extremest  pain, 
or  because  of  the  idea  that  poison  was  not  fair  fighting, 
a  very  strong  feeling  in  ancient  days.     In  the  manual  for 
Englisb  oflScers  poisoning  is  prohibited  because  it  is  calcu- 
lated to  produce  unnecessary  pain  or  misery  in  connection 
with    poisoned    weapons.     Sir   H.  S.  Maine   obserres  that 
^assassination  began  to   be  regarded  with  peculiar  horror 
after  the  Beformation."    He  alludes  to  the  fierce  denunciations 
of  assassination  that  arose  on  the  assassination  of  William  of 
Orange  at  Delft,  1584,  by  Balthasar  Gerard.     The  execution 
of  Oerard  was,  however,  attended  with  terrible  cruelty,  greatly 
exceeding  even  that  attending  the  punishment  inflicted  for 
treason  in  our  law  at  that  time.'    ^  Craciatus  legibus  inyisL" 
The  revulsion  of  the  opinion  of  the  ciyilized  world  reached 
its  apogee  during  the  great  war,  when  Mr.  Fox,  then  Foreign 
Secretary,   warned   the   Great   Napoleon   of   a   scheme   to 
assassinate  him.    Sir  H.  S.  Maine  observes,  ^The  feeling 
elicited  by  this  proceeding  of  the  English  Foreign  Secretary 
was  so  strong  and  has  so  little  decayed,  that  I  think,  with 
the  writer  of  the  ^Manual,*  we  may  safely  lay  down  that 
assassination  is  against  the  laws  of  war."    It  is  curious  to 
recall  a  passage  of  Sir  H.  S.  Maine's  lectures,  where  he  says, 
AasMBinatlon,  ^  There  wUl   always,  of   course,  be   some    danger   of  this 
]|^^  crime  being  resorted  to  when  a  war,  as  is  sometimes  the 

case,  appears  to  depend  entirely  on  the  life  of  one  individual 
— a  great  statesman  or  a  great  general"  ^ 
Oordna's  rfet,      A  Boer  plot,  which  had  for  its  object  the  kidnapping  of 

>  Sir  H.  8.  ICaine^  Lectures,  '•Iiitenuitioiua  Law,**  p.  130. 

*  Van  Leenwen's  « Boman  Law,^'  toL  ii.  p.  25S,  bj  Chief  Justice  Kotie;  and  ef. 
Emanoel  van  Merwen's  Historj,  bk.  xii.,  and  Peter  Bowe's  "  Nederiandache 
mMUmetk,"  bk.  xriiL  p.  55. 

*  Lecbrof,  *<  International  Law,"*  p.  137. 
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Loid  Boberts  at  Pretoria,  August,  1900,  will  be  in  general 
recollection.^ 

Sir  H.  S.  Maine's  obseryation,  in  view  of  (General  Earopat-  Attonpt  to 
kin's  high  reputation  as  the  conqueror  of  Eashgaria,  the  oen.  Koro- 
enormous  losses  he  inflicted  on  the  Japanese  at  the  battle  of  ^^^^^ 
Liao-Yang,  and  his  skilful  retreat  from  that  place,  has  a 
certain  interest  in  connection  with  a  more  or  less  circum- 
stantial account  that  an  attempt  was  designed  upon  his  life.' 
The  incident  is  alleged  to  have  occurred  at  .Niu  Chang,  and 
the  attempt  was  apparently  frustrated  by  the  vigilance  of  his 
Cossack  Ouards. 

In  1139  the  Lateran  Council  put  an  anathema  on  the  use  of  utenm 
the  crossbow,  which  led  to  its  disuse.  When  Bichard  L  reyived  pnicribe  the ' 
the  use  of  this  weapon,  anathematized  by  the  Lateran  Council  ^'^^'^^^' 
as  ^artem  illam  mortiferam  et  Deo  odibilem,"  his  death  by 
a  crossbow  bolt  at  the  Castle  of  Chaluz,  near  Limoges,  was 
regarded  by  a  great  part  of  Europe  as  a  judgment.    A  most 
important  consequence  of  this  anathema  was  the  continued 
employment  of  the  older  weapon,  the  longbow,  which  led  to 
the  English  successes  in  the  wars  with  Franca 

On  the  invention  of  the  musket  its  use  was  proscribed  PhMcription 
duriDg   two  or   three   centuries.    **The   Chevalier  Bayard  SUSthtt?** 
thanked  God   in   his  last  days   that  he  had  ordered   alli^««»*™^«»- 
musketeers  who  fell  into  his  hands  to  be  slain  without  mercy. 
He  states  expressly  that  he  held  the  introduction  of  firearms 
to  be  an  unfiur  innovation  on  the  rules  of  lawful  war.  •  •  • 
Marshal  Mont  Luc  (1503-1577),  who  has  left  memoirs  behind 
him,  expressly  declares  that  it  was  the  usage  of  his  day  that 
no  musketeer  should  be  spared.    The  bayonet,  which  turns 
a  musket  into  a  weapon  which  is  at  once  a  firearm  and  a 
lance,  was  known  long  before  it  was  used.''*    Frederic  the 
Great  used  it  universally,  and  is  said  to  be  the  first  commander 
who  resorted  to  it    Sir  H.  S.  Maine  ascribes  the  green  uniform 
of  the  Bifle  Brigade  to  the  proscription  of  the  bayonet  and 

*  a.€k)iianI)o3d6^s«<OrefttBo«War,**o(mipIeteeditioa,p.49S. 

*  2rfoMt,A^26,1904. 

*  Lecture,  mtprm,  pp.  189, 140. 


Digitized  by 


Google 


90  DTTEBKATIONAL  LAW. 

musket    The  green  nnifoim  was  toppoeed  to  piotoot  fitom 

obeervatioDy  and  this  was  more  than  ever  neoenary  when 

no  quarter  was  giren  to  soldiers  nsing  the  bayonet  and 

mnsket 

Phwsripikmor     The  same  writer  obeerres  that  ^Bed-hot  shot  was  at  first 

prohibited,"  and  he  points  ont  that  the  mnsket  was  proscribed 

long  after  the  prdiibition  against  the  nse  of  red-hot  shot 

had  fallen  into  desnetnde.     The  mosket  was  forbidden  in 

the  age  of  Cheyalier  Bayard  and  Marshal  Mont  Lno,  that 

is,  in  the  sixteenth  century.     The  French  Yioe-Admiral, 

Marshal  Conflans,  issned  an  order  of  the  day,  Norember  8, 

1769,  forbidding  the  nse  of  hollow  shot  agahist  the  enemy, 

<m  the  ground  that  it  was  not  generally  empbyed  by  polite 

nations,  and  that  the  Fiench  ought  to  fight  according  to 

the  rules  of  honour.    The  same  Tiew  was  taken  of  the  use 

of  hot  shot,  grape,  chain  shot,  split  balls.^    The  Tamierdle,  a 

French  ship,  in  an  action  with  the  Lively,  used  red-hot  shot. 

The  employment  of  hot  shot  is  not  usually  deemed  honouraUe 

war&re;  but  the  blame,  if  any,  rested  with  those  who  had 

equipped  the  ship  for  sea.*    Among  the  langridge  which  the 

American  prijateer,  the  gaiisraf^ifWM<ft>iy,used  in  1814,  against 

the  British  ship  PlaiUoffenefi  boats,  were  nails,  brass  buttons^ 

knife  blades,  and  the  consequence  was  that  the  wounded 

suffiued  excruciating  pain  before  they  were  cured.    These 

are  among  the  examples  cited  in  Halleok.*    Of  course,  he 

disapproves  of  the  last  instance,  but   the  only  limitation 

he  places  on  the  use  of  weapons  is   that  the  wounded 

must  not  be  killed,  nor  injuries  inflicted  in  a  manner  which 

does  not  contribute  to  the  decision  of  the  contest.    This  author 

regards  every  great  discovery  in  the  art  of  war  as  having 

a  life-saviDg  and  peace-promotbg  influenoa     On  this  view 

scientific  discoveries  tend  to  shorten  wars,  and  the  same  writer 

quotes  the  effect  of  railway  communications  in  bringing  to  a 

decisive  issue  the  battle  of  Montebello,  in  1859,  by  enabling 

<  D.F.Biiaer,«AdarenMiLFtaL,''p.25;  Ortolia,  <«Diploauiti6  de  U  Mer,** 
HLe.L 
*  Jtmes,  *' Naval  Histoiy,'*  toL  l  p.  288. 
a  «InteniatioiialLaw/'ToLLpp.  562,5e8. 
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the  Frenoh  to  hnny  up  large  leiiifiMoemeitts  at  m  critical 
moment.  It  is  imponiUe  not  to  obaerre  that  the  railway  has 
exerted  a  similar  inflnenoe  in  many  other  battles^  and  it  can 
certainly  be  credited  with  the  abbreviation  of  many  modem 
campaigns,  especially  in  the  Sondan  and  South  Africa.  Until 
the  late  war,  it  seemed  clear  that  wars  hare  tended  to 
become  shorter.  This  was  obserred  by  Lord  Wolseley,  in  his 
anticipation  that  the  next  great  European  campaign  would 
only  last  a  fortnight.  Sir  H.  S.  Maine  agrees,  ''It  is  a 
satisfoctcny  reflection  that  wars  haye,  on  the  whole,  become 
less  firequent,  and  they  hare  also  become  shorter."^  The 
Hundred  Days  of  1815  affords  an  instance  to  the  contrary, 
since  it  was  fought  before  all  the  extraordinary  improrements 
in  weapons  of  war  had  been  made.  The  brcTity  of  this 
campaign  must  be  ascribed,  inter  oZt^  to  political  and  dynastic 
reasons.  The  Soudan  campaign  of  Lord  Kitchener,  the 
Transvaal  War,  and  the  recent  struggle  in  the  Far  East  show 
tiiat^  eren  with  the  more  fitvourable  circumstancesi,  modem  war 
may  be  of  long  duration.  But  it  is  not  easy  to  deny  that  the 
effect  of  science  has  been  to  shorten  wars  both  by  affording 
rapidity  of  oommnmoation,  and  by  furnishing  weapons  of 
great  destructiYe  power. 

The  landmarks  of  modem  international  law  on  the  topic 
of  the  proscription  of  weapons  are  the  Declaration  of  St. 
Petersburg  in  1868,  the  Conference  of  Bmssels  in  1874,  and 
the  Hague  Peace  Tribunal  of  1899. 

By  a  declaration  between  Great  Britain,  Austria,  Bavaria,  DecUmitioii  oT 
Belgium,  Denmark,  France,  Greece,  Italy,  Netherlands,  Persia,  ^^tS^ 
Portugal,  Prassia  and  the  North  Grerman  Confederation, 
Busaia,  Sweden  and  Norway,  Switzerland,  Turkey,  and  Wur- 
temburg,  signed  at  St.  P^rsburg,  December  11,  1868,  the 
contracting  parties  engaged  to  renounce,  in  case  of  war  among 
themselTes,  the  employment  by  their  military  or  naval  troops 
of  any  projectiles  of  weight  below  400  grammes,  which  are 
either  eicplosiTe  or  charged  with  folminating  or  inflammable 
substance.  This  engagement  does  not  oblige  when,  in  a  war 
between  contracting  or  acceding  parties,  a  non-acceding  party 
'  Leetnra,  **lBienMitioiial  Law,**  tu.  p.  lil. 
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joins  one  of  the  belligerents.  Maine  observes  of  the  Declara- 
tion of  St.  Petersborg  that  it  '^has  no  longer  its  humane 
effect  in  consequence  of  the  progress  of  science,  which,  I  am 
sorry  to  say,  has  often  had  the  effect  of  defeating  attempts  to 
increase  the  area  of  humanity.  It  is  alleged  that  the  conical 
bullets,  which  are  unirersal  in  modem  armament,  do,  in  fact, 
cause  pain  as  severe,  and  wounds  as  incurable,  as  ever  did  the 
ezplosiye  bullets  which  were  just  coming  in  about  the  year 
1868."^  But  this  circumstance,  in  turn.  Sir  H.  S.  Maine 
obserres,  does  not  affect  the  opinion  of  the  whole  civilized 
world  announced  at  St  Petersburg,  that  lawful  usage  does  not 
warrant  any  state  in  causing  injuries  which  give  more  pain 
than  is  necessary  for  a  comparatively  humane  object,  that  of 
disabling  the  enemy, 
Ckmferenoe  of  In  1874  a  conference,  attended  by  delegates  from  all  the 
Bnisseifl,  1874.  (joimtries  of  Europe,  assembled  at  Brussels,  on  the  iavitation 
of  the  Emperor  of  Bussia,  for  the  purpose  of  discussing  a 
project  of  international  rules  on  the  laws  and  usages  of  war. 
A  series  of  rules  was  agreed  to,  but  no  international  compact 
followed.  Nevertheless,  though  not  absolutely  binding, 
the  rules  were  of  great  value  as  exhibiting  the  prevailing 
ideas  in  a  definite  form,  and  many  of  thein  have  found  a  place 
in  the  Manuals  of  War  now  issued  by  civilized  governments 
for  the  instruction  of  their  officers  in  the  field. 
I  for        The  Brussels  convention  was  given  its  death-blow.  Sir  H.  S. 


faanre  of7^  Maine  observes,  by  the  English  Foreign  Secretary  of  State. 
The  reason  alleged  was  that  many  of  its  suggestions  owed 
their  origin  to  military  officers  of  the  Great  Powers,  and  were 
calculated  to  arouse  opposition  from  the  representatives  of 
the  smaller  Powers,  and  from  those  of  the  Powers  who  had 
not  yet  adopted  the  system  of  great  armies  raised  by  con- 
scription. In  the  opinion  of  Lord  Derby,  the  effect  of  these 
provisions  would  have  been  to  &cilitate  aggressive  wars,  and 
to  paralyze  the  patriotic  efforts  of  an  invaded  people.  Sir 
H.  S.  Maine  attributes  the  failure  of  the  Brussels  Oonference^ 
1874,  to  the  recency  of  the  passions  excited  by  the  Franco* 
German  War  of  1870. 

^  LectoTM,  "Intenifttioiua  Law,**  tu.  p.  186L 
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The  final  Act  of  the  Hagne  Peace  Conference  contained  FihaI  Act  of 
three  dedarations,  which  prohibit  on  the  part  of  the  contract-  oonferenee, 
ing  Powers :  ^®^' 

(1)  For  a  period  of  fire  years,  the  launching  of  projectiles 
from  balloons  or  by  other  similar  new  methods. 

(2)  The  nse  of  projectQes  the  only  object  of  which  is  the 
diffusion  of  asphyxiating  or  deleterions  gases. 

(8)  The  nse  of  bullets  which  expand  or  flatten  easily  in  the 
human  body,  such  as  bullets  with  a  hard  envelope,  of  which 
the  envelope  does  not  entirely  cover  the  core,  or  is  pierced 
with  incisions. 

None   of  these  declarations  was  signed  by  the  British  No  limitatoi 
representatives,  and  the  first  only  by  those  of  the  United  mines  or 
States.    It  will  be  seen  that  neither  the  Declaration  of  St  ^'P^'^^ 
Petersburg,  1868,  the  Declaration  of  Brussels,  1874,  nor  the 
Hague  Peace  Conference,  1899,  contained  any  limitation  of 
the  use  of  mines  or  torpedoes.    The  Manual  for  the  use  of 
British  officers  in  the  field  declares  torpedoes  and  mines  (which 
it  associates)  to  be  legitimate  weapons,  and  therefore  considers 
there  is  no  reason  why  officers  or  soldiers  using  them  should 
be  refused  quarter,  or  be  treated  in  a  worse  manner  than  other 
combatants.    When  the  torpedo  was  invented,  it  was  received 
with  downright  execration.     It  first   made  its  appearance  Sir  H.  s. 
in  the  war  between  the  revolted  colonies,  now  forming  the  hStotj^^^e 
United  States,  and  the  mother  country,  and  it  was  then^^*^^- 
known  as  the  ''  American  Turtle.**    Many  attempts  to  obtain 
an  improved  form  of  it  were  made  during  the  war  between 
England  and  France,  when  Kapoleon  and  his  armies  were 
threatening  the  coast    The  principle  of  using  clockwork  had 
already  been  invented,  but  the  peace  of  1814  put  an  end 
for  the  time  to  that  method  of  invention,  and  it  was  long 
before  the  world  heard  again  of  the  '^catamaran,**  as  the 
torpedo  was  next  called.**  ^ 

While  both  mine  and  torpedo  are  now  well  established  as  The  torpedo 
between  belligerents,  a  further  question  arises   as   to   the  in  the  Basso- 
rights  of  neutrals.     The  Russo-Japanese  War  of  1904  hasfSg^^^"' 
given  rise  to  the  very  contingency  which  Sir  H.  S.  Maine  and 
1  Sir  H.S.  Maine's  Lectiii«t,<«IiitenuitiimalUw''YiL  p.  142. 
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a  celebrated  Fienoh  admiral  declared  would  involfe  the  pro- 
scription of  the  torpedo  as  a  weapcm  even  between  beUiger^its.^ 
On  Jaly  16,  1904,  the  British  steamer  HipscMg  was  torpedoed 
by  a  Bnstian  destroyer  off  Port  Arthur,  according  to  the  find- 
ing of  the  Naval  Court  at  Shanghai,  August  23,  without  any 
just  cause  or  reason.    And  another  incid^it,  while  it  did  not 
actually  inyolre  consequences  to  a  neutral,  was  of  so  dangerous 
The  deitne-   a  tendency  as  to  attract  wide  notice.    In  May  1904,  Admiral 
AtoiiM,  ten    ^<>go  reported :  ^  While  the  fleet  was  watdiing  the  enemy  off 
n^es  from      p^j.^  Arthur,  the  HatmiM  struck  an  nemy's  mine.    Her  rudder 
was  damaged,  and  she  sent  a  message  for  a  ship  to  tow  her. 
One  was  being  sent  when  another  message  brought   the 
lamentable  report  that  the  Hoitmim  had  struck  another  mine 
and  had  sunk  immediately  after.    She  was  then  ten  knots 
off  the  Liau-tie-Shan  prconontory.    There  was  no  enemy  in 
sight,  and  her  loss  must  have  been  caused  by  a  mine  or  sub- 
marine.**    Three  hundred  officers  and  men  were  sared,  and 
she  sank  in  thirty  minutes. 
Nai^  T^t     The  significance  of  the  incident,  from  the  point  of  ^iew  of 
MM.  international  law,  is  that  the  vessel  was  sunk  in  the  open  sea, 

apparently  by  a  mine,  far  beyond  the  territorial  limit  of  three 
miles,  within  which  such  an  operation  could  only,  according 
to  Professor  T.  R  Holland  and  Dr.  Theodore  Woolsey,  be 
safely  conducted  without  ccmstituting  a  most  unwarrantable 
interference  with  the  right  of  a  neutral  to  navigate  the 
ocean  without  incurring  such  a  risk.  The  two  fundamental 
postulates  involved  are  (1)  that,  theoretically,  neutral  ships, 
whether  public  or  private,  have  a  right  to  pursue  their 
ordinary  routes  on  the  high  seas  in  time  of  war;  (2)  that 
bdligerents  have  an  absolute  right  to  fight  a  naval  battle  on 
the  high  seas,  the  scene  of  which  can  be  approached  by 
neutral  ships  only  at  their  proper  risk  and  peril.  But  as 
the  report  of  Admiral  Togo  specially  states  that  the  enemy 
were  not  in  sight  when  the  HatmMe  sank,  the  last  considera- 
tion does  not  arise.  A  neutral  ship  passing  at  the  time 
would  not  have  contributed  to  her  own  loss  if  die,  and  not  the 
Haimiiey  had  been  blown  up. 

»  Bir  H.  a  M«ine*tLeeiiinf,  <<Iiitenislionsl  Law,**  fiii.  pp.  146-8. 
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Frofeesor  T.  E.  Holland  observed.  **  It  is  certain  that  no  Prof.  T.  B. 
intemational  usage  sanctions  the  employment  by  one  belli- ig^jjngmio^ 


geient  against  the  other  of  mines,  or  other  secret  cont^rances,  ^  mia-ooeui. 
which  would,  without  notice,  render  dangerous  the  nayigation 
of  the  high  seas.  No  belligerent  has  ever  asserted  a  right  to 
do  anything  of  the  kind,  and  it  may  be  in  the  recollection  of 
your  readers  that  strong  disapproTal  was  eicpressedof  a  design, 
erroneously  attributed  to  the  United  States  a  few  years  since, 
of  effecting  a  blockade  of  certain  Cuban  ports  by  torpedoes 
instead  of  by  a  <»ruising  squadron.  These,  it  was  pointed  out, 
would  superadd  to  the  risk  of  capture  and  confiscation,  to 
which  a  blockade  runner  is  admittedly  liable,  the  total 
destruction  of  the  ship  and  all  on  board*  It  may  be  worth 
while  to  add,  as  bearing  upon  the  question  under  discussion, 
that  there  is  a  tendency  in  expert  opinion  toward  allowing  the 
line  between  territorial  waters  and  the  high  seas  to  be  drawn 
at  a  considerably  greater  distance  than  the  measur^nent  of 
three  miles  from  the  shore/'  ^ 

It  is  reasonably  demr  that  the  reason  for  the  fixing  of  three  The  prineipia 
iniles  from  the  coast  as  the  limit  of  territorial  jurisdiction  wast^critorua 
that  it  then  repreeented  the  range  of  cannon  shot    The^*^*^^* 
expression  of  Bynkershoek  is  ^quousque  totmenta  ex^o- 
duntur,"  ''ibi  finitur  armorum  vis."' 

If  ever,  therefore,  the  maxim  ^  oessante  ratione,  cessat  ipsa 
lex  "  admitted  of  applicatbn,  it  applies  to  the  case  where,  the 
limit  of  territorial  jurisdiction  being  ^fighting  distance  from 
land,^  improvements  of  artillery  have  caused  that  distance  to 
be  extended  from  three  to  fifteen  miles.  The  first  instance  in 
which  it  was  urged  that  modem  improvements  in  artillery 
logically  involve  the  extension  of  the  limit  of  jurisdiction  over 
territorud  waters,  was  the  protest  of  the  U.S.  Consul  at 
theCape,1863,  on  the  occasion  of  the  capture  of  the  American 
barge  Sea-Bride  by  the  Alabama,  August  6,  1863.  In  this 
protest,  addressed  to  Sir  Philip  Wodehouse,  then  Governor  of 
the  Cape,  the  Consul  for  the  United  States  (Mr.  W.  Graham) 
observed,  ^I  believe  there  is  no  law  defining  the  word  'coast' 
other  than  intemational  law.  That  law  has  always  limited 
^  TimthUMj 25, 190L  «  <<QiuMtioiiM  JiiiiiPiiiai0i,''e.Tiii. 
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neatiftl  waters  to  tha  fighting  dirtancie  from  land*  whieh,  iqpon 
the  iiiTention  of  gunpowder,  wit  extended  to  a  dktaaoe  of  thie» 
naatioal  milee  from  land  on  a  straight  ooast^  and  by  the  Mune 
role,  sinoe  the  injention  of  Armstrong  rifled  eaniMHijto  at  least 
six  miles."  ^    The  AUbama  oaptored  the  SethBriie  two  miles 
and  a  half  from  the  nearest  point  of  land,  which  was  Bobben 
Island.    Historioos  eonsidered  that  this  incident  inTi^Ted 
an  infringement  of  the  neutrality  of  Oreat  Britain,  as  it  clearly 
did,  on  the  assumption  that  the  d^ptore  took  place  two  miles 
and  a  half  from  tiie  nearest  point  of  land.*     It  is  difficult  to 
understand  why,  if  the  captore  took  plaoe  within  the  three 
miles'  limit,  the  American  Oonsol  shoold  haye  gone  out  of  his 
way  to  insist  that  logically  that  limit  should  be  extended.    In 
any  case,  the  incident  deserres  notice  as  constitating  the  first 
itif^tu^  of  the  expression  of  the  tendency  in  modem  expert 
opinion. 

The  result  of  admitting  this  tendency  in  the  case  of  the 
Eattum  wonld  be  the  condnsion  that  the  mine  by  which 
the  Satmm  was  Uown  np  was  laid,  not  in  the  high  sees, 
but  in  territorial  waters.  The  report  of  Admiral  Togo 
states  definitely  that  the  BaUum  was  blown  np  ten  miles 
from  the  nearest  land.  Bat  the  range  of  modem  camum  is 
fifteen  miles,  and  therefore,  if  this  limit  were  adopted,  it 
wonld  be  necessary  to  oondnde  that  theJTo^fiM  was  Uownup  in 
territorial  waters.  On  the  general  issoe,  the  Tiews  of  American 
lawyers  were  declared  in  the  Time$  to  agree  with  those  of 
ionftioii  Profe«»  T.  E.  Holland.  Mr.  Moore,  formerly  of  the  State 
ttyiiismmei  Department,  and  now  Professor  of  International  Law  and  Diplo- 
macy at  Colombia  College,  New  York,  while  awaiting  farther 
eridenee  of  Bassian  responsibility,  or,  as  he  said,  ^  absolute 
proof,"  obeerred:  ^However,  as  these  mines  were  deliberately 
floated  into  waters  where  they  were  liable  to  endanger  neutral 
ships,  the  act  is  undoubtedly  inadmissible.^  Dr.  Theodore 
Woolsey,  Professor  of  International  Law  at  Yale  University, 
obserred:  ^My  judgment  would  be  that  mines,  whether 
anchored  or  intentionidly  set  adrift  in  the  straits  of  the  Gulf 

I  ParliamflDtaiy  Tvptn^  **  Aeooonti  and  Ffepcn,*  18M..eS. 
*  2ViMf,Feteiiii7l7,1864. 
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of  Fe-ohi-li,  beyond  the  coast  sea-limit,  constitute  an  indis- 
criminate attack  upon  neutrals  and  belligerents  alikci  and  are, 
therefore,  illegitimate."  ^ 

In  the  Kreuz  Zeihrng,  the  experience  of  the  Germans  in 
1870,  when  sereral  German  mines  which  had  been  laid  in 
German  harbours  were  set  adrift  by  storms,  was  appealed  to 
as  showing  that  the  Hatsuse  might  have  been  struck  by  a 
mine  that  had  been  originally  moored.* 

The  Japanese  employed  balloons  at  the  great  battle  ofBrn^ymoit 
liao-Yang.*     This    was   presumably  only  for   purposes   of  battle  of 
observation,  but  this  fact  is  not  stated,  though  we  are  told  I'^^^^S' 
that  the  Bussians  fired  at  one  and  missed  it.    Japan  was  a 
signatory  of  Declaration  (1)  of  the  Hague  Peace  Conference, 
and  therefore  undertook  not  to  utilize  balloons  for  dropping 
projectiles  or  explosives  for  a  probationary  period  of  five 
years  from  July,  1899;  but  she  was,  strictly  speaking,  not 
prohibited  from  so  utilizing  balloons  at  Liao-Yang  in  August, 
1904.    The  incident  did  not  lead  to  any  Bussian  protest,  and 
therefore  it  may  be  presumed  that  the  Japanese  balloon 
observed  to  the  south-west  of  Liao-Yang  was  merely  used  for 
purposes  of  reconnaissance. 

Great  Britain  was  not  a  signatory  of  the  Declaration  (l)iiipre8Mit 
of  the  Hague  Peace  Conference.    But  as  the  probationary  J^HI^^'S^* 
period  has  now  expired,  no  Power  is  prohibited  from  utilizing  JUJ^^^<„„| 
balloons  in  the  manner  detailed.    However,  by  order  of  the  from  balloonf . 
Czar,  February  28, 1904,  Bussia  regards  the  Hague  dedara* 
tions  as  still  in  force. 

1  Thm,  Mmj,  26, 1904. 

*  It  WM  stated  in  the  2V«at,  March  11, 19(M»,  thai  the  lUTigatm  of  the  Gulf  of 
Peehili  wai  attended  with  eoniddenUe  duiger  owing  to  floating  ndnes. 
<  Time$.  September  8, 19<H. 
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PART  ni. 

THE  LAW  GOVERNING   STATES   IN   THE 
EELATION   OF   NEDTRALITy. 
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CHAPTER  VIL 

THE  FBIHCIFIiES  OF  mSUTBALITT  AND  SPECIAL  USAGE  HtO- 
HIBITINQ  THE  OONSTBTTCfTION  AND  OUTFIT  OF  VESSELS 
OF  WAB. 

The  speeial  usage,  prohibiting  the  building  and  fitting  out  of  Vu^  pio- 
ships  for  belligerents,  abridging  the  common  law  priyilege  of  ^^^^ 
neutrals  cannot  be  said  to  be  binding  uniyersally.     It  I^^S^^^ 
its  origin  in  the  neutrality  edicts  of  yarions  minor  Italian  ^I^'^'^^ 
Stater  "jmmulged  in  1779.     The   principal   authority  |  for        ^' 
the  usage  is  undoubtedly  the  Treaty  of  Washington,  1871, 
but  the  principles  there  enunciated   haye  failed  to  meet 
acceptance.     Lampredi  asserts  **  that  Venice  was  the  only  Not  an  infer* 
example  during  the  war  of  the  American  reyolution  of  a  Tiews  of  Fint 
neutral  State  absolutely  prohibiting  a  traffic  in  contraband  on^^^ 
its  own  territory,  Naples  only  prohibiting  the  building  ^''^'^  5t  iSSJSdi 
sale  of  yeasels  of  war,  and  the  exportation  of  other  contraband  and  Anm. 
articles,  whilst  Toscany  permitted  her  subjects  to  continue 
their  accustomed  trade  in  such  artides,  both  within  the  terri- 
tory and  for  exportation,  subject,  in  the  latter  case,  to  the 
belligerent  right  of  seizing  contraband  goods  going  for  the 
enemy's  use."  ^ 

Lampredi  establishes  that  international  law  does  not 
require  a  nation  to  prohibit  the  sale  of  contraband  articles 
within  its  own  territory.  The  &ct  that  Venice,  within  twenty 
years  of  her  fall  at  the  hands  of  Napoleon,  should  haye  im* 
posed  a  degree  of  prohibition  on  her  own  trade,  not  required 
by  international  law,  points  the  conclusion  of  Mr.  W.  K  Hall, 

1  Wbeftton's  *'Law  of  Katums,"  p.  812,  refiBRed  to  in  the  aignmants  in  tiM 
support  of  the  rale  filii  in  Jitame^Qtiieral  t.  BOkmy  (XdOS)  2  H.  &  0.  iSO,  470. 
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Venice  and 
Ni»lef  Acted 
on  ue  role 
pfohibiting 
oonstrnetion 
of  Teieels  for 
beUigerenli. 


Galiani,  advo- 
cate  of  Rnt 
AnnedNea- 
tralitj,  in  the 
domain  of 
theonr,  intro- 
duced prohibi- 
tion. 


that  *'  it  is  unwise  for  a  people  to  enact  or  to  retain  neatrality 
laws  more  seyere  than  it  belieyes  the  measore  of  its  daty  to 
compel"  ^  The  fad  and  generalization  are  alike  interesting 
in  view  of  the  feust  that  the  shipbuilding  sections  of  our  own 
Foreign  Enlistment  Act,  creating  a  crime  and  embarrassing 
an  important  branch  of  British  indostry,  are  greatly  in  excess 
of  the  requirements  of  international  law.* 

It  is  also  of  interest  to  note  historically  that  the  usage  of 
the  Western  Mediterranean/  the  source  of  maritime  law  on 
which  the  Oamolato  dd  Mare^  the  authoritaiiye  searcode  of  the 
Middle  Ages,  was  founded,  was  thus  the  origin  of  a  modem 
international  usage  on  which  the  Conference  of  Oeneya  sets  its 
seal  Till  the  Declaration  of  Paris,  1856,  Great  Britain 
adhered  to  the  rule  laid  down  by  II  Oamdlato  dd  Mare,  c.  273, 
that  **  the  enemy's  goods,  found  on  board  a  Mend's  ship,  shall 
be  confiscated;**  and  it  was  Oreat  Britain's  uniform  adherence 
to  this  principle  which  arrayed  the  Northern  Powers  against  her. 
At  a  later  date  the  conyerse  has  been  seen.  If  this  country 
had  adopted  the  later  usages  of  the  Western  Mediterranean, 
the  Alabama  affair  would  haye  been  rendered  impossible. 

The  first  authority  for  the  international  usage  prohibiting 
the  construction  and  outfit  of  yessels  was  an  Italian,  Abbate 
Galiani,  Sicilian  Secretary  of  Legation  at  Paris,  whose  work 
on  the  reciprocal  rights  and  duties  <tf  belligerents  and  neutrals 
was  written  pro  re  nata  to  defend  the  conduct  of  the  Eong 
of  Two  Sicilies  in  adhering  to  the  Bussian  League  in  1782. 
There  exists  considerable  doubt  as  to  the  merit  of  GaUani's 
work,  it  is  spoken  of  by  Phillimore  in  a  manner  that  implies 
commendation,*  but  it  ^was  seyerely  criticised  by  Historicus,^ 
and  the  other  adyocate  of  the  First  Neutrality  disputed  its 
position,  and  the  same  may  be  said  of  AzunL^  GMiani  made 
ft  ni^ye  confession  that  his  work  was  written  under  great 
pressure,  at  a  time  when  he  had  no  books  to  consult    This 


>  **  Intemfttionftl  Law,**  5th  ed.,  p.  618. 

*  «*Beportof  NentralityLawiofOonim.,*'pp.9,10. 

*  "<  International  Law,**  toI.  iii  p.878. 
«  Letters,  «*  International  Law,"  p.  25. 

*  <*  Droit  Maritime  deL'Eorqie,'*  1S05,  cf.  citation  in  •<Letten  of  Hiitorieai*'' 
p.  186. 
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cueamstanoe,  Historioos  obserTed,  maj  palliate  the  erron  of 
Qaliani,  bat  hardl  j  reinforces  his  authority.^ 

Qalianiy   in   fact,   merely   enunciated    the   principles   ofTheUnHad 
Aiiierican  neutrality  as  laid  down  by  Story,  O.J.,  in  the  jnniiMtoe^ 
SanHsrima  Trimdad,  (1822)  Wheaton,  283,  340,  and  by  ihe^^^^ 
eourt  in  The  UtUted  Statu  y.  Quinoy,  (1832)  6  Peter's  Bep.  hibition^ 
445,466.  Qaliani  said  that "  a  ship  bmlt  and  armed  for  war  in  of  Yeaecto  f or 
a  neutral  port  cannot  be  there  lawfully  sold  to  a  belligerent.*'^  ^'^'^^^^^'^^ 
The  Neutrality  Act  of  the  United  States,  1818,  which  must 
be  supposed  to  still  embody  the  United  States  view  of  inter- 
national duty,  is  consistent  with  the  conclusion  of  GMiani, 
because  under  it  the  essence  of  offence  consists  in  a  fixed  or 
present,  and  not  a  future  or  conditional,  intention  on  the  part 
of  the  neutral  sulgect  fitting  out  or  arming  the  TCsseL    If 
he  is  knowingly  concerned  in  fitting  out  the  yessel  he  can  be 
oonvicted,  though  that  intent  should  appear  to  haye  been 
defeated  after  the  yessel  saQed.    A  defendant  cannot  be  con- 
yicted  under  the  Neutrality  Act  of  the  United  States  if  he 
has  no  fixed  intention  to  sell  the  yessel  when  she  sailed. 
The  agreement  between  the  yiew  of  Qaliani  and  that  of  the  SmmmeOoait 
court  in  Unitei  8tate$  y.  Quineg  is  all  the  more  lemark- state  seem  i» 
able  because,  as  Historicus  obseryed,  continental  yiews  on^^^^^^^ 

maritime  law  differ  from   those  of  English   or  American  i^ns^ » to 

tho  oxiftfloco 
publicist,  as  much  as  the  yiews  of  ^the  Nominalists  andoithepNlulM^ 

Bealists,  the  Thomists  and  the  Dunses  of  the  Middle  Ages,  or^^ 

the  Jansenists  and  the  Jesuits  of  the  last  century." '    The 

>  By  a  txanqm  mmj^  in  tho  Introdaetion  to  tho  '^Lotten  of  Hlftoricni''  (p.  10), 
we  nad  that  tho  author  laboured  under  nearl j  the  fame  disadyantage  aa  GalianL 
It  appears  that  Ifanning,  the  antbor  <rf  the  <*  Law  of  Katkms,*'  complained  in  1889 
that  Sehlegd'a  famoua  tnet  on  Lord  Stowdl't  jndgmnt  was  not  to  be  f oond  in 
the  Libraiy  of  the  Inner  Temple.  In  an  introdnetian  inoed  sereral  jean  after 
Hittoricos  had  eeaaed  to  contribute  hif  brilliant  letten,  but  before  the  Conference 
of  Genera,  Hiitoricue  obaerred  that,  after  thirty  years,  Manning's  request  was 
eomplied  with,  and  Schlegel's  tract  reposed  on  the  shelTes  of  the  Inner  Ten^le. 
Historicus  pronounced  the  Inner  Temple  Library  to  be  absolutely  useless,  and 
oompkined  bitterly  of  the  absence  of  sudi  well-known  tracts  as  the  PIsest  cfididlm 
ol  Sehoell,  Ward's  tract  on  Neutral  Bi^ts,  1801,  and  Lord  GreoTille's  <«Lttten  to 
Bulpicius.^  But  in  those  days  an  eminent  baron  of  the  Exchequer  pronounced 
international  law  to  be  *<  a  necessarily  Taguescieoce.'*  AUomqfCkmnd  7.80km, 
0868)  2  H.  A  0.481, 580. 

•  Wheaton,''matory  of  International  Law,**  p.  812. 

*  Letters  on  « International  Law  on  tiio  I^rritodality  of  the  MerolMni 
VesMl,''  p.  202, 
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acute  differences  of  opinion  rerealed  at  the  debate  at  the 

Ingtitute  of  International  Law  on  the  Nayal  Prize  Code  at 

Turin  in  1882  prove  the  extent  to  which  the  differences  pre- 

Tail  and  remain.    The  Code  was  considered  to  represent  the 

modem  continental  as  opposed  to  the  English  and  American 

Tiew  of  prize  law.    While  it  was  passed  by  a  majority  of  the 

Institnte,  the  English  representatiyes  opposed  it  in  principle 

and  in  detail,  while  the  American  representatiyes  simply 

abstained  from  attending  the  proceedings.    It  is  therefore  aU 

the  more  remarkable  that  the  yiews  of  the  retained  adyocate 

of  the  First  Armed  Neutrality,  on  the  subject  of  the  sale  of  a 

ship  by  a  neutral's  subject  pendente  beUo,  are  substantially  in 

accord  with  decisions  of  the  Supreme  Court  of  the  United 

States  under  the  Neutrality  Act    Both  regard  the  sale  of  the 

ship  on  neutral  territory  as  an  infraction  of  neutrality  when  it 

Barons  of  the  is  intended  for  the  use  of  a  belligerent     It  is  quite  true 

^K^that  this  construction  was  resented  by  both  Pollock,  CB^ 

from^nerlcMi  and    Bramwell,  B.,   in  AUamey^Qeneral   y.    Sittem,   (1863) 

^    ^"*^'  2  H.  &  G.  430,  628,  per  Pollock,  CJ5,  and  per  Bramwell  at 

p.  542. 

Mr.W.E.HaU     Mr.  W.  E.  Hall  also  rejects  this  construction,  obserying 

''that  it  must  be  permissible  to  giye  an  order  which  it  is 

permissible  to  execute.'*  ^    But  it  is  impossible  to  deny  that 

this  was  the  construction  of  neutral  duties  adopted  by  the 

Supreme  Court  of  the  United  State&^ 

It  is  quite  true  that  '^  it  is  generally  unsafe  to  use  municipal 

laws  to  define  the  yiew  of  intematioDal  duty  taken  by  a 

nation.** '    But  it  is  no  less  true  that  the  Neutrality  Act  of 

1818  ''must  be  supposed  to  embody  what  are  to  the  United 

States  international  dutie&** 

Sir  B.  Fhilli-       There  is  no  trace  of  the  rule  making  ships  an  exception  to 

to  the  exist-    the  general  rule  of  contraband  in  Phillimore*s  "  International 

mS^Mti]^^  Law,"  a  work  which  seems  to  haye  been  written,  in  part  at  least, 

nenfaalsfrom  before  the  conclusion  of  the  Crimean  War.    Sir  R.  Phillimore 

CQostnictmff 

Teasels  for  bel-  treated  ships  as  contraband  when  fitted  for  war  and  sent  to  a 

ligereots. 

1  HaU's  <*  InternatiGiua  Law/'  5th  ed^  p.  611. 

'  **  Letters  <m  Inteniational  Law,"  bj  Historiooi,  p.  171.       ^ 

*  Han,  «•  InteniatioDal  Law»*'  Mh  ed^  p.  612  and  note. 
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belligeirat'8  port  with  ordeis  to  sell  if  possible.^  Bnt  a  sale 
under  snoh  oironmstances  is  a  mere  transaction  in  oontiaband, 
as  has  been  jnst  seen,  by  the  Neutrality  Act  of  the  United 
States,  1818.  According  to  Phillimore,  a  ship  of  ambignons 
use,  haying  been  preyionsly  employed  for  purposes  of  t^e, 
with  a  destination  to  be  sold  under  circumstances  not  indica* 
ting  a  hostile  use  of  her,  is  not  contraband.  The  distinction 
taken  in  Phillimore  is  clearly  the  rationale  of  the  decision 
under  the  English  Foreign  Enlistment  Act  of  1819,  which 
arose  out  of  the  eyents  of  the  American  Oiyil  War.  The 
Attorney-General  y.  mem,  (1863)  2  H.  &  0.  430,  decided  that 
an  unarmed  yessel  was  contraband  and  nothing  more,  and 
therefore  its  sale  under  preyious  contract  constituted  no  in* 
firingement  of  British  neutrality,  as  interpreted  by  the  Foreign 
Enlistment  Act  of  that  day. 

According  to  the  ground  principle  of  neutrality,  Mr.  W.  E. 
Hall  considers  a  completely  armed  ship,  in  eyery  respect  fitted 
the  moment  it  receiyes  its  crew  to  act  as  a  man-of-war,  to 
be  a  proper  subject  of  commerce.  But  a  special  usage,  sub- 
stantially dating  firom  the  Conference  of  (Jeneya,  is  in  course 
ofgrowtL 

In  the  celebrated  reply  of  the  English  lawyers  to  the  Treaty  of 
Prussian  ^  Exposition  des  Motife,''  issued  in  connection  with  the  i87i,  a^^ 
Silesian  Loan,  it  was  contended  that  the  familiar  aphorism,  JJ^d^exSro- 
**  the  exception  proyes  the  rule,"  is  instanced  by  the  operation  ^<»* 
of  treaties  in  maritime  law.^    This  yiew  supplies  a  complete 
explanation  of  the  Treaty  of  Washington,  1871,  made  in  Interaatioiui 
connection  with  the  inquiry  at  (Jeneya  into  the  Alabwma  affair,  rabject. 

In  1793  the  United  States  prohibited  the  equipment  of 
yessels  in  their  ports  which  were  of  a  nature  solely  adapted 
to  wan  This  was  followed  by  the  Neutrality  Act  of  1818, 
making  it  penal  to  fit  out  and  arm  any  ship  or  yessel  with 
the  intent  that  it  should  be  employed  in  the  service  of  a  foreign 
State  at  war  with  a  friendly  State.  The  Foreign  Enlistment 
Act»  1870,  greatly  exceeded  the  requirements  of  international 
law,  and  its  proyisions  against  ship-building  therefore  afford 

>  FhiU]more'8'«Inteni«tioiiallAw,"?oLiiLf.2S4,p.860. 
s  *'aileotaiiea  Jnridioft,"  foL  L,  piMM  t^  p.  Hfli 
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nokeytointafBAtioiMJiiaige.  la  Frtaoe  the  Stito  i 
datat  ite  ralas  to  iwtanirtional  law  bj  makiiig  aU 
expoiiiig  the  Stata  to  xepnaab,  or  to  a  daokration 
liaUatopuiiahiMiitiiBdarthaBiBalOoda  It  ia  intaMtiag 
to  note  that  thii  polioj  indenuufied  Fiaaoe  afaiait  aay  aoek 
pfoeeedinga  aa  weie  taken  bj  the  Unitad  Slatea  agaiait  Oua 
eountry  ia  eonneetion  with  the  Alaiamm  aad  bar  ooaaorta. 
The  Fieneh  Gorenuaeut  wefe  aUe^aader  tfieir  Pmrfamatina 
of  NeotnOity  ia  1861,  to  aneat  aiz  Taaeela  which  wen  im 
eoorae  of  eoaatniction  ia  Freaoh  porta  for  the  Ooa&deaito 
Statea.  Italy  adopted  a  like  rale  oa  the  oatfaceifc  of  the 
Saaiah  War  ia  1864. 

Ia  1866  the  Gorerameat  of  the  Netherlaadap  Cor  the  ftak 
time,  aad^iodk  to  aee  that  the  eqaiparaat  of  Taaeda  of  war 
iateaded  for  the  belligeieat  partiea  ahoald  aot  take  plaeo 
in  the  porta  of  the  Netherlaada.^    The  codaa  of  Aaatria^ 
Spaia,  Portogal,  aad  Deaaiark  prohibit  aay  oae  frooot  pro- 
oaring  anui^  Taaaela,  or  mnaitioiia  of  war  for  the  aemee  of 
a  foreiga  Power.*    Mr.  W.  K  Hall  obaerrea  of  theae  laat 
oodea  that  though  the  intentioa  may  haTe  been  to  pravent 
the  nae  of  priYateeiii  the  laagoage  wonld,  ao  doobti  leaifiin 
the  oonatniotioa  of  jemelk  tot  belligereat  aae. 
Hr^.B^HaU     Aa  there  waa  ao  nniTeraal  or  OTen  partial  adheaion  to  the 
JilteX^  prinoiplfia  of  the  Treaty  of  Waahington,  1871,  Mr.  W.  £.  HaU 
i;^^  conaidera  that  the  exception  it  aonght  to  eataUiih  k  aot 
g|^^^^.   binding.    There  is  nothing,  therefore,  to  preymt  a  ship  of  war 
amtnif.        (1)  being  built  and  aimed  to  the  order  of  a  bdligereat,  and 
deliTered  to  him  outside  neutral  territory  ready  to  reoeiYe  a 
fighting  crew;  (2)  being  deUyered  to  a  belligereat  within 
neutral  territory.  Mid  issuing  as  belligerent  property  if-— 

(a)  It  in  neither  commissioned  nor  so  manned  as  to  be  able 

to  commit  immediate  hostilitiea ; 

(b)  There  is  no  good  reason  to  beUere  that  aa  inteatioQ 

exists  of  making  the  neutral  territory  a  basis  of 
operations. 

>  Koto  oC  It  Zo^ai  d0  Njerdi  to  Hr.  Wild,  iaS7.  9br  ttiit  ad  tho  wMa 
eontiiMiitel  pnettce  in  the  mattar,  tee  Ntntnl  Laws  ^'^'^''"S-snw  Baport^  Ap« 
pendixiT^nolt.    HriTb  «*lni«iiaiional  Law,"  p.  614> 

•  ««Bef.doIMIlBtaBalkaal,*'TL0OS. 
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On  the  other  hand,  it  is  eyident  that  an   international  FMMbiiioii  aa 

•       •  A  1  111       infihiOitft  intcf- 

QBage,  operating  by  way  of  exception  to  the  general  rule  that  national  oMge. 

ships,  even  built  and  armed  for  war,  are  contraband   and 

nothing  more,  is  in  coarse  of  growth.    The  Institute  of  Inter* 

national  Law  in  1875  sought  to  impose  an  obligation  on 

neutral  States  to  preyent  persons  other  than  its  own  agents 

from  placing  at  the  disposal  of  a  belligerent  State  a  ship  of 

war  in  the  neutral's  ports  or  waters.    On  the  one  hand  it  must  Beisona  for 

be  remembered  that  a  ship  of  war  is   ^ a]  most   powerfidS^^^ 

instrument  of  mischief,  of  contraband  ready  made  up  in  its 

'  most  malignant  form."  ^    But  this  clearly  constitutes  a  reason 

for  introducing  a  ship  of  war  as  an  exception  to  the  general 

rule  permitting  the  sale  of  contraband  on  neutral  territory. 

Another  reason  also  seems  to  exist  in  the  tendency  of  wars 

to  become  more  and  more  naval 

Mr.  W.  K  Hall  olgects  to  the  present  indefinite  form  ofMr.W.E. 

the  international  usage,  and  considerB  it  would  be  elucidated  uoa  to  m£. 

by  planting  the  doctrine,  not  as  now,  upon  the  intention  of  ^^^^J^ 

the  neutral  trader  or  belligerent  agent,  but  upon  the  character  ^^^^^ 

of  the  yessel.    This  would  haye  tiie  effect  of  excluding  large 

mail  steamers  from  the  rule,  which,  as  it  is,  clearly  prohibits 

their  construction  and  outfit  in  neutral  ports.    But  the  yessels 

whose  operations  gaye  birth  to  the  international  usage  were 

yessels  which  experts  were  not  able  to  distinguish  as  built  for 

warlike  use.     Either  the  Akooandra,  the  Florida,  or  the 

Alabama  might  have  been  used  as  a  yacht^     If  the  true 

interpretation  of  the  usage  is  that  it  is  confined  to  yessels 

built  primarily  for  war,  where  are  we  to  look  for  its  origin? 

Nor  can  it  be  said,  as  can  be  urged  on  some  other  topics  of 

contraband,  that  the  interest  of  the  origin  of  the  international 

usage  in  question  is  purely  historical    If  there  is  one  thing 

certain,  it  is  that  the  commerce  destroyer — and  a  large  mail 

steamer  when  armed  is  the  type  of  a  commerce  destroyer — is 

likely  to  play  as  prominent  a  part  in  the  nayal  wars  of  the 

future  as  oyer  the  Alabama  and  her  consorts  maintained. 

I  Phfllmiore^s  « International  Law*  toL  ilL  a  264,  p.  860;  HaU*f  «Intar- 
national  Law,**  p.  615. 
•  JUonmg-^hnma  j.  SOIem,  C19GS)  8  H.  &  C.  430. 
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This  is  alike  the  yiew  of  Captain  Mahan  and  of  Sir  H.  S. 
Maine.  On  juridical  principles,  it  is  difficult  to  understand 
how  the  doctrine  could  be  planted  except  in  the  intention  of 
the  belligerent  agent  or  neutral  trader.  The  international 
usage  in  question,  like  every  other  law,  prohibits  or  restrains 
an  act ;  and  actus  nonfaeit  reum  nisi  mens  sU  rea. 
AUagednOas  ^^  the  late  war  there  haye  been  repeated,  if  not  con- 
^yv^menL  ^i^od,  rumours  as  to  the  purchase  of  yessels  by  both  bel- 
t^St^hA  ^g®'^*®  ^^  **^®  subjects  of  neutral  States  in  both 
ligerants,  Bus- hemispheres,  and  it  would  seem  in  one  case  even  from  the 
^jq^wieee  Qoyoniment  of  a  neutral  Stata  In  April,  Japan  was  re- 
ported to  be  purchasing  submarines  in  America.^  There  was 
some  confinnation,  which  seemed  circumstantial,  of  this 
report  In  May  the  Government  of  the  Tzar  was  said  to 
have  purchased  the  DeutsehUmd  and  Maria  Theresa  from  the 
North-German  Lloyd  Company.  The  Japanese  about  the 
same  time  were  stated  to  have  purchased  the  St  Irene. 
Later  in  the  month,  the  Bussian  Government  were  allied 
to  have  purchased  the  Hamburg-American  liners,  Prstono, 
Augusta  Victoria^  and  Columbia.^  Some  of  this  information 
was  no  doubt  well  founded.  It  was  definitely  stated  in 
the  Times  several  months  afterwards  that  the  Bussian  Govern- 
ment had  acquired  ^  the  F&rsi  Bismarek  and  the  Oclumbia, 
from  the  Hamburg  American  Steamship  Company,  and  the 
Kaiserin  Maria  Thereeia  and  the  Augusta  Victoria  from  the 
North-GOrman  Lloyd  Steamship  Company.  These  four  ships 
have  now  been  formally  enrolled  in  the  naval  service  of 
Bussia.  They  have  been  re-christened  respectively  the  Don, 
the  Terekf  the  Urdly  and  the  Kuboflu  by  the  Bussian  naval 
authorities,  and  now  rank  officially  as  second-class  cruisers. 
All  four,  according  to  Brassey's  naval  annual  for  1904^  were 
classed  as  merchant  cruisers,  auxiliary  to  the  Imperial  Govern- 
ment navy.  Details  of  their  armaments  are  given."  ^  It  was 
also  contended  by  the  Times^  correspondent,  with  considerable 
plausibility  and  force,  that  the  GOrman  Government  must 
have  been  cognizant  of,  and  have  given  its  sanction  to,  the 

»  T<«e«,  April  25, 1904.  •  IWd.,  May  12, 2S,  28, 1904. 

*  lUd.,  September  19, 1904. 
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transfer  of  such  important  Teasels  as  these  to  the  Bnssian  Such  atiai  do 
GoTemment.   Assuming  that  the  Imperial  German  CtoTemment  jBgu^TibB 
took  no  part  in  the  transfer,  there  was  no  in£raction  of  neu-  ^J|J?^^^ 
trality  in  the  transfer  of  the  vessels  to  Bnssia.    But  ii^  on  the  ciev  infrie- 
other  hand,  the  German  Goremment  was  a  party  to  thetnOitj. 
transfer  to  a  belligerent  of  their  own  auxiliary  cmisers,  it  is 
no  less  dear  snch  a  transaction  is  both  opposed  to  authority 
and  to  recent  international  nsageA 

In  Yattel's  time  (1758)  the  sale  of  ships  had  not  become  a 
branch  of  the  law  of  foreign  enlistment ;  but  Yattel  observes 
in  the  analogous  case  that  if  a  neutral  State  furnishes  troops 
to  a  belligerent,  such  assistance  is  incompatible  with  neutrality* 
Ortolan  says  that  if  a  neutral  State  engages  in  the  carriage 
of  products  which  have  a  direct  connection  with  military 
operations,  whether  it  does  so  for  nothing  or  receives  con- 
sideration for  it»  it  becomes  then  an  accessory  in  the  struggle, 
and  consequently  commits  an  infraction  of  neutrality.' 

Phillimore  points  out  that  Prussian  and  Bussian  ports  are  LocnUve 
practically  indistinguishable  for  purposes  of  contraband  trade,  band  between 
and  he  attributes  to  this  fact  the  prolongation  of  the  Crimean  ]^^^^the 
War.    Prussian  subjects  carried  on  a  most  lucrative  trade  in  Crimea, 
contraband  with  Bussia  during  the  Crimean  War,  and  had  it 
not  been  for  the  facilities  tbey  enjoyed  for  doing  so,  PhilU- 
more  conjectures  that  Prussia  would  have  cast  in  her  lot  with 
the  Allies  in  the  Crimea.    It  is  clear  that  Bussia  entertained 
some  apprehensions  of  Prussia  during  the  Crimea,  since  Prince 
Bismarck  stated,  in  his  last  speech  in  the  (German  Beichsrath, 
that  Bussia  massed  large  forces  in  Eastern  Europe  along  the 
German  frontier  during  thcu  Crimean  War.' 

At  the  close  of  the  important  statement  made  by  the  Prime  suument  of 
Minister  to  the  London  Chamber  of  Commerce,  reported  in  foul:,  Aug.  26, 
the  Times,  August  26, 1904,  he  observed—  SStod  ^^"^ 

*'  There  can  be  no  doubt  that  merchant  ships  may  be  sold  S^n^  ham 
by  neutrals  to  any  Government,  and  that  that  Government  eonrtnieiing 

^  Teeieli  for 

1  On  liaieh  15, 1905,  Ckmnt  Bttlow  definitiTelj  stated  that  the  sale  <rf  Oennan  beUigorent  ase 
shipt  to  Basnan  agents  were  legitimate  transaetiims  according  to  international  law.  ^  inch<>>^- 
8ee  Tims$,  Maich  IS. 

•**  B^es  Internationalee,"  ToL  ii.  pp.  156-9. 

*  Felnroarj»  1SS8,  waa  the  date  of  this  apeeoh. 
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maj  torn  these  ships  into  oroisen  if  tiiej  please.    I  believe 
that  one  of  these  yessels  bought  was  a  British  ship." 

This  statement^  Mr.  Balfonr  added,  was  delivered  on  the 
authority  of  the  law  ofBcers  of  the  Crown.  It  is  of  the 
utmost  importance  to  note  that  the  opinion  of  the  law  officers 
was  directed  exdnsively  to  the  operation  of  international  law 
on  ]the  facts.  According  to  Mr.  W.  E.  Hall,  there  is  nothing 
in  the  ground  principles  of  neutrality  which  prohibits  the 
subject  of  a  neutral  State  from  selling  a  merchant  Teasel  to 
a  belligerent  (JoYemment,  since  he  may  even  sell  ka  aimed 
ressel  built  to  the  order  of  a  belligerent  without  any  infraction 
of  neutrality.  The  principles  enunciated  by  the  Treaty  of 
Washington,  1871,  and  the  Conference  of  G^eneya  having 
fuled  to  procure  adhesion  from  other  States,  all  the  learning 
derived  from  those  sources  is  irrdevant^  and  imposes  no  duties 
on  neutral  States. 

But  there  cannot  be  a  doubt  that  a  British  subject  selling  a 
merchant  vessel  to  a  belligerent  Government  which  converts  it 
into  a  cruiser  commits  an  offence  against  the  Foreign  Enlist- 
ment Act,  1870,  s.  8,  if  he  has  sold  it  having  reasonable  cause 
to  believe  that  it  will  be  employed  in  the  naval  service  of  a 
foreign  State  at  war  with  a  friendly  State.  It  was  suggested  by 
a  speaker  at  the  London  Chamber  of  Commerce,  that  the  pur- 
chase of  steamers  by  the  Russian  Government  raised  all  the 
facts  of  the  Alabama  case.  The  answer  of  Mr.  Balfour  showed 
that  in  the  opinion  of  the  law  officers  of  the  Crown,  following 
the  reasoning  of  Mr.  W.  E.  Hall,  the  Alabama  case  is  not  a 
precedent  in  the  present  state  of  international  law,  inasmuch 
as  it  only  gave  rise  to  an  international  usage  which  is  in 
course  of  growth.  The  questions  raised  by  the  Foreign 
Enlistment  Act,  1870,  s.  8,  are  of  a  different  kind. 

Another  rumoured  purchase  of  the  Bussian  (Government 
is  even  less  difficult  to  deal  with.  It  was  reported,  and  con- 
firmed at  a  later  date,  that  ^the  Bussian^  Government  had 
purchased  from  the  Argentine  Government  four  powerful 
armoured  cruisers — Oaribdldi,  General  Belgrano,  General  San 
Martin,  Pwrreydan — all  of  7,000  tons  displacement,  and 
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armed  with  AnnstioDg  cannons.^  The  statement  is  made  with 
reeenre.  But  if  tnie,  it  eannot  be  doubted^  for  the  reasons 
already  stated  in  connection  with  the  purchase  by  Bnssia  of 
German  anziliary  cmisers  during  the  late  war,  that  snch 
action  was  incompatible  with  nentrality. 

>  2^iffMt,llaj2S.1904. 
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OHAFTEBym. 

BnUaKRIMT  OraULTIOHB  or  HSUTRAL  WATEB8  AND  THS 

ohuculpho  and  cmFU  inoidkht8. 

It  it  obserred  in  Eent»  ^'It  it  not  lawM  to  make  neiitnl 
territory  the  toene  of  hottility,  or  to  atttok  an  enemy  wiiila 
within  it ;  and  if  the  enemy  be  attacked,  or  any  o^itnre 
made,  under  neotral  proteotum,  the  neutral  it  bound  to  redrea 
the  injury  and  effect  rettitution.  •  •  •  No  ute  of  neutral 
territory  for  the  purpote  of  war  can  be  permitted.  .  .  •  No  aoi 
of  hottility  it  to  be  commenced  on  neutral  ground.  .  •  •  No 
meature  it  to  be  taken  that  will  lead  to  immediate  riolenoe.'*^ 
It  teemt  necettary  to  dittinguith  between  a  puUic  armed 
yettel  and  a  merchant  vettel  bekmging  to  a  tubjeot  of 
a  belligerent,  in  the  cate  of  a  capture  or  dettructkm  effected 
by  a  public  Yettel  of  the  other  belligerent  within  neutral 
watera  It  it,  on  the  one  hand,  undoubtedly  true  that  no 
priyate  perton  can  rest  a  claim  for  the  rettoration  of  priie  in 
the  courtt  of  the  captor  on  the  ground  that  the  capture  wat 
made  in  neutral  watert,  and  that  the  neutral  nation  whote 
rightt  have  been  infringed  alone  can  interpota  The  Lttla^ 
2  Sprague,  177;  the  Sir  William  Fed,  5  Wall,  517;  the 
ilia2a,6  Wall,266;  the  ilima,  4  Wheat  435 ;  Wheat  Dana'a 
note,  209.  Hittoricut,  in  hit  paper  on  belligerent  violation  of 
neutral  rightt,*  layt  it  down  that  the  right  which  it  injured 
by  the  act  of  the  offending  belligerent  it  the  right  of  the 
neutral  Gk)Temment,  and  not  that  of  the  belligerent,  and  there- 
fore it  it  the  neutral  and  not  the  belligerent  who  it  ttrictly 

*  KcaVf  OonmanttfiM,  foL  L  p.  118. 

•  ««Iiil«faatioiua  Uw,"  p.  147,  «l  m^. 
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entitled  to  claim  or  to  enfoioe  the  remedy.  This  seems 
to  be  the  law  so  far  as  regards  a  merchant  vessel.  Bnt 
in  the  well-known  case  of  the  Oeneral  Armiirang,  an  American 
privateer  destroyed  by  British  war  vessels  in  a  Portngaese 
harbour  daring  the  war  of  1812,  when  the  matter  was  sub- 
mitted to  arbitration  nearly  forty  years  afterwards,  the  injored 
belligerent  State  sought  to  claim  compensation  at  the  hands 
of  the  neutral  State  whose  territorial  rights  had  been  in- 
fringed. 

The  matter  was  referred  to  Louis  Napoleon,  when  President 
of  the  French  Bepublic,  and  though  he  decided  against  the 
United  States,  who  were  the  belligerent  State,  he  seems  to 
have  considered  that  on  principle  a  neutral  State  was  liable 
to  a  belligerent  State  when  it  allowed  the  latter's  enemy  to 
destroy  his  vessel  within  neutral  waters. 

Two  incidents  of  this  nature  occurred  during  the  Busso*  inddMtf  of 


Japanese  War,  one  the  destruction  of  the  cruisers  Vartag  and  ji^oiMeWar. 
KorieU,  off  the  Polynesian  Islands  on  February  9,  and  the 
other   the   destruction   of   the   Bussian   torpedo   destroyer 
BeMidfU,  in  August,  in  Chifu  harbour.  * 

On  February  8  Admiral  Uriu,  with  six  cruisers,  two  of  Thebittiaof 
whom  were  armoured,  and  eight  torpedo  boats,  appeared  off  FeCi9^' 
Chemulpho,  on  the  north-west  coast  of  Korea.  At  the  time 
there  were  lying  in  the  harbour  three  war  vessels  of  other 
Powers,  and  two  Bussian  war  vessels.  The  Bussian  gunboat 
Karieiz  on  this  day  had  exchanged  shots  with  the  Japanese 
fleet  off  Bound  Island,  and  then  returned  to  Ohemulpho. 
Early  on  the  morning  of  the  9th,  Admiral  Uriu  netted 
Captain. Boudinoff  of  the  cruiser  Fitrio^that  as  hostilities 
existed  between  Bussia  and  Japan — ^the  rupture  of  diplomatic 
relations  having  taken  place  on  February  6 — ^unless  he  came 
out  and  engaged  him  before  4  p.m.  he  would  be  attacked 
at  his  anchorage.  At  the  same  time  Admiral  Uriu  warned  the 
commanders  of  the  neutral  vessels  to  take  measures  for  the 
safety  of  their  ships.  The  challenge  sent  by  Admiral  Uriu 
recalls  that  addressed  by  Captain  Winslow  of  the  Federal 
warship  Kearsage  to  Captain  Semmes  of  the  Alabama,  to 
come  out  of  Cherbourg,  June  21^  1864.  Like  Captain  Semmes, 
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the  captain  of  the  Variag  aooepted  the  challeiige  to  aallj 
forth  from  the  neutral  harbour  and  with  the  like  diaastioua 
result. 

The  notification  of  Admiral  Uriu  to  the  conunanders  of  the 
neutral  war  veaselB  gaye  rise  to  an  incident  of  an  unusual 
kind.  This  was  a  protest  bj  the  commanders  against  the 
Tiolation  of  neutral  territory  inyolyed  by  the  Japanese  attack* 
ing  the  Bussian  war  yessek  in  the  harbour.^ 

Whether  one  takes  the  yiew  of  Historicus,  or  of  the  editor 
of  Kent's  Oommentaries,  it  is  alike  necessary  to  conclude  that 
when  a  belligerent  uses  neutral  territory  for  the  purposes  of 
war^  there  can  generally  only  be  two  parties  against  whom  a 
wrong  is  inflicted:  (1)  The  neutral  State  whose  territory  is 
yiolated;  (2)  the  other  belligerent.  No  ordinary  construction 
of  neutral  rights  can  render  an  act  like  that  threatened  by 
Admiral  Uriu,  indefensible  as  it  may  be,  injurious  to  other 
neutral  States,  none  of  whom  had  any  territory  in  those  regions. 
But  if  so,  it  is  di£Scult  to  see  by  what  right  the  commanders 
of  the  public  armed  yessels  of  such  States  protested.  Nor  can 
it  be  said  that,  high-handed  as  the  warning  of  Admiral  Uriu 
may  appear,  he  contemplated  an  ordinary  infringement  of 
neutral  territorj.  In  the  same  month  Japan  concluded  an 
agreement  with  £orea,  by  which  the  latter  is  generally  con- 
sidered to  haye  assumed  the  position  of  a  mi-souyerain  State. 
The  occurrence  excited  some  animadyersion  in  the  Press  at  the 
time. 

It  is,  howeyer,  not  irreleyant  to  recall  that  England  and 
France,  early  in  1902,  entered  at  different  dates  into  agree- 
ments guaranteeing  the  territorial  integrity  of  Korea.  Dr.  T.J. 
Lawrence  considers  that  this  circumstance  does  not  constitute 

1  ThefblbwingiflfhAtextof  tlieprotflttastdceniramthelVMit:*  <*WeooD- 
sidor  that,  in  aoeorduiea  with  the  raeognised  rales  of  intanuitiaul  Uw,  the  port 
of  ChemiUpho  being  a  nentnl  port»  no  conntrj  hie  the  right  to  atttek  the  Teeaela 
of  another  Power  lying  in  that  port,  and  that  the  Power  which  oontnTeoes  thoao 
lawi  is  aolelj  reepoosible  for  anj  loes  of  life  or  damage  to  property  in  aodi  a  port. 
We  aoeofdin^j  protest  energeticallj  against  such  ayiolation  of  neutrality  and  shaU 
be  happy  to  learn  your  decision  on  the  sobject 

•«  (Signed)                        «  Lswn  Bayimt,  Oapt^  TaOoL 
^'BoBiu,  Gapt.,.EZ5a. 
**SKB^A^Oapt,  Poseai." 

*  Ot  Mist,  AprU  IS,  1901. 
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a  Tindioation  of  the  protest  of  the  British  and  French  com* 
manders,  since  the  independence  of  Korea  is  a  nnllity.^  On 
this  yiew  it  is  difBcnlt  not  to  regard  either  the  Anglo-Japaneee 
conyention  or  the  Franco-Bossian  declaration  as  eqoallj 
nnllities.  An  agreement  to  guarantee  that  which  does  not 
exist  cannot  be  regarded  as  serioos.  Bat  eyen  making  fall 
allowance  for  the  fSsu^t  that  Korea  is  not  a  member  of  the 
family  of  nations,  it  is  a  little  difficult  to  regard  an  inde- 
pendence guaranteed  by  the  four  Powers  in  1902  as  a  nullity. 
Guarantees  of  independence  seem  destined  to  the  same  futility 
in  the  Far  East  as  they  haye  procured  in  Europe.  In  1790 
Prussia  guaranteed  the  independence  of  Poland,  though  she 
played  a  leading  part  in  its  partition  two  years  later.' 

It  is,  perhaps,  interesting  to  note  that  in  the  cases  of  the 
Florida,  1864,  and  Oen&ral  AmMrang,  1812,  action  was 
actually  taken  by  a  belligerent  resembling  that  contemplated 
by  Admiral  Uriu.  But  in  these  oases  the  neutrals  whose  terri- 
torial integrity  was  infringed  had  not  receiyed  a  territorial 
guarantee  from  other  Powers  a  short  time  before  the  infraction 
occurred.  In  the  case  of  the  Florida,  the  United  States  sur- 
rendered the  yessel  and  the  men,  and  made  an  apology  for 
the  yiolation  of  territory,  of  which  its  officers  had  been  guilty. 
It  may  be  inferred  &om  the  decision  of  Louis  Napoleon  in  the 
case  of  the  Oeneral  Armttrong  that  Korea  might  haye  escaped 
liability  to  Bussia  if  Admiral  IJriu  had  proceeded  to  carry  out 
his  expressed  intention.  In  the  former  case,  the  neutral  was 
excused  for  allowing  its  territorial  integrity  to  be  infringed 
because  of  the  feebleness  of  its  military  resources  on  the  spot 
But  this  excuse  is,  on  the  facts,  more  open  to  Korea  in  1904 
than  it  was  to  Portugal  in  1812.^ 

It  was  reported  in  the  Times^  that  the  Busman  Admiral  F^oinetadttaj 
Wirenius,  with  a  battleship,  seyeral  cruisers,  torpedo-boats,  Wk^S^ 
and  destroyers,  was  at  or  in  the  yidnity  of  the  French  port  DiKJStiL 
of  Djibuti^  Somaliland,  for  part  of  the  month  of  February,  ^^^^  1W4. 

*  «  War  ftnd  Nentnlify  in  the  Far  E^"  Snd  edL,  p.  S84. 

*  -  Anmud  Eegiater,"  17S5,  p.  S8. 

»  Cf.  Kenf 8  Oomiiieiitariea,  toL  L  pi  L,  c  tL  p.  117,  ftr  an  aeoomit  ef  tha 
eaae  of  the  GwMral  Armrinmg. 

*  Febraaiy  28, 1901 
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after  tlie  oommenoemeiit  oi  hottilitiee.  The  ineideot  fionned 
the  snfajeot  of  a  qneatum  addieated  hj  Mr.  Lawacm]  Walton, 
K.CL»  to  the  Prime  IGnister  in  the  Hoote  ot  Gonunoni.^  In 
Tiew  of  later  erantiy  it  la  arguable  that  Admiral  Wirenias 
made  a  neutral  port  the  bate  of  hit  operations.  It  ia  alao 
aingnlar  to  note  the  inconsisteDoj  of  the  Frenoh  obaerranoe  of 
neotiality.  While  Admiral  Wirenios,  with  a  large  aqnadnm^ 
was  allowed  to  linger  in  the  ricinity  if  not  at  the  port  of 
Djilmtil,  for  at  least  ten  days  after  the  declaration  of  war,  the 
Bossian  omiser  Diana,  on  takiog  refoge  at  Saigon  after  a 
sortie  firom  Port  Arthnr,  was  peremptimly  required  to  leare 
within  twentj-fonr  hours  or  beXdismantled.  This  inTolres  an 
unusual  eonstruotion  of  a  belligerents  right  of  asylum,  a 
right  which  is  essentially  founded  on  the  humanity  ot  the 
neutral  State.  It  cannot  be  supposed  that  it  is  the  Tiew  of 
international  law  that  the  hospitality  shown  by  the  neutral 
State  to  a  belligeroit  is  unlimited  in  the  case  of  a  powerful 
squadron  absolutely  intact^  but  limited  in  the  case  of  that  a 
single  cruiser  flying  from  a  notorious  foe.  As  will  be  seen, 
the  rule  adopted  in  this  war,  that  a  defeated,  yessel  must 
submit  to  dismantlement  on  taking  refuge  in  a  neutral 
harbour,  was  rejected  by  Mr.  W.  K  Hall  as  unwarrantable. 
It  is  difficult  to  admit,  in  Tiew  of  the  international  relations 
of  Japan  and  Korea,  that  there  was  anything  more  than  a 
nominal  infraction  of  neutrality  by  Admiral  Uriu's  squadron. 
It  seems  clear  that  there  may  haye  been  infraction  to  this 
extent,  as  although  the  Bussian  cruisers  were  not  defeated 
in  Chemulpho  harbour  itself  they  were  defeated  off  Phalmi, 
an  island  four  miles  from  Ohemulpho,  which  presumably  is 
a  territorial  unit  of  Korea. 

A  far  more  serious  case  of  an  act  of  hostility  perpetrated 
on  neutral  ground  was  the  cutting  out  of  the  Bussian  destroyer 
Beshiidni  by  ,the  [Japanese  destroyers  Amuhdo  and  Koiwni 
in  Chifii  harbour,  after  the  desperate  sortie  of  Admiral  Wit- 
geft's  squadron  from  Port  Arthur  in  the  middle  of  August. 
The  following  is  a  reiumi  from  Japanese  sources :  **  On  the 
night  of  August  10,  while  cruising  in  search  of  the  scattered 
1  June  7, 1904. 
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Russian  shipSy  two  destroyers,  the  Asa$hio  and  Kammi,  sighted 
one,  apparently  Bossian  destroyer,  steaming  westward  at  foil 
speed,  and  immediately  pursued  her,  but  the  latter  disappearkl 
in  the  darkness.  Ck>ntinuing  this  search  till  the  next  morning 
they  found  that  the  enemy's  destroyer  had  entered  Chifii. 
They  remained  outside  territorial  waters  till  night,  in  Tain 
expecting  her  to  come  out.  They  then  entered  Ohifu,  and 
found  that  the  enemy's  destroyer  was  the  BeshiielnL  There 
was  no  sign  of  her  being  dismantled.  Accordingly,  Lieut 
Terashima  was  sent  to  offer  the  Russian  commander  the  alter* 
natiye  either  to  leave  the  port  before  dawn  or  surrender.  The 
latter  accepted  neither,  and  while  the  discussion  was  proceed- 
ing,  the  Russian  commander  ordered  his  men  to  destroy  the 
machinery  and  to  fire.  Then,  suddenly  taking  Lieut  Tera- 
shima in  his  arms,  he  jumped  oyerboard.  Another  Russian 
also  jumped  into  the  water  with  the  Japanese  interpreter. 
The  other  Russians  commenced  hostilities.  Meanwhile,  the 
magazines  of  the  Beshitelni  exploded,  causing  casualties  among 
our  men.  Thereupon  the  BeMtdni  was  captured  and  towed 
out    The  casualties  were  one  killed  and  fourteen  wounded.''  ^ 

The  account  furnished  to  the  Tzar  by  Lieut  RostachakoTski,  Biaiiaii  «e- 
the  conunander  of  the  Beshttetni,  exhibits,  as  might  be  ex*^^'^ 
pected,  some  material  yariation  from  the  Japanese  account 
Thus  he  represented  that  he  lowered  his  flag  and  dismantled 
his  vessel  before  the  Japanese  attacked  him  in  the  harboun 
An  account  from  Chifn,  despatched  from  that  place  after 
the  Beshitdni  had  entered  it,  but  before  she  waa  attacked 
by  the  Japanese,  stated  that  her  commander  had  agreed, 
at  the  request  of  Admiral  Sah,  to  render  the  engines 
absolutely  useless  and  to  disarm  the  vessel  But  it  was  not 
alleged  that  Lieut.  Rostachakovski  had  actually  effected 
this.* 

Lieut  Rostachakovski's  account  continues:  '*0n  the  night 
of  the  ll-12th,  I  was  in  port  when  I  was  piratically  attacked 
by  the  Japanese,  who  had  approached  with  two  torpedo  boats 
and  a  cruiser,  and  sent  a  party  under  the  command  of  an 
ofScer  as  though  to  enter  into  pourparlers.  Not  having  arma 
*  Of.  Timei,  Angort  le,  1904.  •  Ibid.,  August  12. 
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to  lerirt,  I  gaye  orders  for  preparation  to  be  made  to  blow 
up  the  ship.  When  the  Japanese  began  to  hoist  their  flag, 
I  insnlted  the  Japanese  officer  by  striking  him  and  throwing 
him  into  the  water.  I  then  ordered  the  crew  to  throw  the 
enemy  into  the  sea.  Our  resistance,  howerer,  was  nnayailing, 
and  the  Japanese  took  possession  of  the  boat.  Explosions 
ooonrred  in  the  engine-room  and  in  the  forepart  of  the  vessel, 
but  the  BeshUdni  did  not  sink,  and  was  taken  from  the  port 
by  the  Japanese."  ^ 

Admiral  Alezeieff  also  represented  to  the  Tzar  that  the 
Beshitdni  was  dismantled  before  the  Japanese  attacked  her. 
The  fSact  is  important  in  another  connection,  but  can  hardly 
be  considered  releyant  to  the  merits  of  the  question  of  infringe- 
ment of  Chinese  neutrality  by  Japan.  Eyen  if  the  BeshUdni 
was  not  in  fact  disarmed  when  attacked  by  the  Japanese,  her 
captain  had  agreed  to  disarm.  Again,  supposing  that  the 
neglect  to  disarm]  the  [BesMtdfU  was  wilful,  it  only  proyes 
that  her  commander  also  was  infringing  Chinese  neutrality. 
But  a  neutral  State  cannot  call  upon  one  belligerent  to 
protect  her  neutrality  against  his  enemy.  Nor  does  this 
dispose  of  the  matter.  It  was  stated  in  the  Time$  that  while 
the  Chinese  fully  recognised  that  Japan  had  committed  an 
infraction  of  neutrality,  she  considered  that  Japan  was  morally 
exonerated  by  the  constant  yiolations  of  the  neutrality  of 
Chinese  neutral  territory  between  the  Ghreat  Wall  and  the 
Liau  Biyer  by  Bussia,  and  by  the  latter  Power's  disregard 
of  the  neutrality  of  the  treaty-port  of  Niu-Chang.'  It  is  also 
curious  to  note  that  the  torpedoing  of  the  British  steamer 
Eipsang  by  the  Bussians  was  considered  as  some  excuse  for 
the  Japanese  destruction  of  the  Seihitdni.  It  cannot  be  said, 
it  is  submitted,  tiiat^  from  the  point  of  yiew  of  international 
law,  these  arguments  are  yoid  of  foroe.  The  definition  of 
a  neutral  is  in  hello  fnedius;  and  if  in  &ct  one  belligerent, 
by  consent  or  otherwise,  is  constantiy  deriying  military  ad- 
vantages by  infractions  of  neutrality,  his  enemy  is  not  bound 
to  acquiesce  indefinitely  in  such  a  state  of  affidrs.  Professor 
T.  E.  Holland  has  pointed  out  that  the  Chinese  haye  not  yet 
>  2\taM»,  Angut  15, 1904.  *  AagiutT,  1901 
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attained  to  a  lespeot  for  the  laws  of  war^  and  it  appean  from 
her  action  during  the  late  Bnsso-Ji^MaieBe  War  that  China 
has  not  even  a  mdimentary  conception  of  the  somewhat  exact- 
ing obligations  of  the  modem  nentral  State,  as  ezponnded  by 
Historicns  or  HalL  It  is  justly  questioned  by  Wheaton's 
editors  how  far  China  has  entered  into  the  pale  of  public 
law.^ 

It  seems,  at  least,  possible  to  take  the  view  that  Bussia's 
right  in  Manchuria  is  to  be  explained  as  a  right  of  continued 
passage,  deriyed  from  the  Trans-Siberian  Bailway  Treaty  of 
1896.  This  treaty  conferred  on  Bussia  a  right,  not  merely  to 
construct  a  railway,  but  also  to  station  troops  for  its  protection. 
On  this  yiew  Bussia  has,  perhaps,  a  prior  right  to  station 
troops  in  Manchuria.  Yattel  obeeryes  that  ^  the  infinite  eyils" 
of  a  neutral  country  becoming  a  theatre  of  war  '<  are  an  unex- 
ceptionable reason  for  refusing  the  passage."' 

The  case  is  stronger  against  Japan,  after  her  landing  in 
Manchuria  in  May,  1904.  Japan  has  thus  forced  a  passage, 
and  attacked  an  enemy  in  a  neutral  country.  Yattel  obseryes, 
^  He  who  attempts  to  force  a  passage  does  an  injury  to  the 
neutral  nation,  and  giyes  her  most  just  cause  to  unite  her 
arms  with  those  of  his  adyersary."  It  is  unlawful,  he  adds, 
to  attadc  an  enemy  in  a  neutral  country.  If  the  yiew  taken 
by  Kent* 8  editor  is  the  correct  one,  and  the  party  who  is 
entitled  to  claim  and  enforce  a  remedy  for  an  infraction  of 
neutrality  is  the  injured  belligerent,  it  is  only  possible  to 
cdidude  that  this  war  will  leaye  in  its  wake  a  great  number 
ci  important  questions  outstanding,  which  will  haye  to  be 
ultimately  settled  by  ari>itration  before  the  Hague  Court  or 
otherwise.  If  the  precedent  of  the  Oeneral  Armgtrong  be 
followed,  both  belligerents  in  this  war  seem  committed  to  a 
course  of  litigation,  more  or  less  fruitless,  with  China  for  per* 
mitting  infractions  of  her  neutrality. 

The  <mly  conceiyable  excuse  for  China  is  her  weakness, 
thoQ|^  it  may  be  questioned  whether  this  excuse  ayails.  In 
a  eMe  in  which  international  law  bearing  on  neutral  duties 

*  WhMioa't "  Xntenuiikioil  Uwi,**  ad.  1904^  p.  tt. 

*  •  Dioii  dM  Genf,**  L  iiL  a  Tii  a  129. 
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was  mach  disooBfledy^  Lord  Selbome  (then  Sir  W.  Bonndell 
Palmer,  A.Q.),  in  his  argument,  argued  that  a  powerful 
belligerent  would  necessarily  exact  a  higher  standard  of 
neutrality  from  a  weak  neutral  than  if  the  balance  of  power 
was  reyersed.  But  in  the  late  war,  assuming,  as  it  is 
dearly  necessary  to  assume,  the  weakness  of  China,  the 
reyerse  has  happened.  Two  powerful  belligerents  haye 
repeatedly  condoned  infractions  of  neutrality  by  a  weak 
neutral  which  would  haye  meant  war  if  perpetrated  or 
suffered  by  a  strong  neutral  like  England  or  Germany.  As 
regards  the  SeshitdfU  affair,  it  is  clear  that  one  of  the  excuses 
which  ayailed  Portugal  in  the  Oenerdl  Armstrong  affidr 
cannot  be  pleaded  in  justification  of  China.  In  that  case 
the  President  of  the  French  Bepublic  held  (inter  dUa)  that 
Portugal  was  not  liable  because  the  garrison  was  feeble,  and 
the  American  commander  did  not  apply  in  the  proper  time 
for  protection.  But  China  had,  in  the  case  under  discussion, 
a  commodore  and  a  nayal  force  in  Chifu  which  was  amply 
adequate  to  afford  protection  against  two  torpedo  destroyers, 
and  the  Bussian  commander  had  preyiously  applied  for  pro- 
tection. The  epigram  of  Catherine  of  Bussia  on  the  Armed 
Neutrality,  nulUU  armie,  applies  to  the  neutrality  of  China  at 
the  present  day.  A  neutrality  which  permits  its  territories 
to  be  used  for  purposes  of  war  by  both  belligerents,  and  its 
waters  by  the  yictorious  belligerent  can  only  be  described  as 
a  nullity,  whether  armed  or  not.  A  final  comment  on  the 
Beshitdni  incident  is  that  it  shows  that,  as  £Etr  as  the  obseryance 
of  neutral  duties  is  concerned,  the  equality  of  States,  ''always 
a  fiction,  promises  to  become  an  absurdity.''  ^ 
The  reply  of  the  Japanese  GK>yemment  to  strictures  on 

•  the  SeshUdni  incident  was,  it  must  be  admitted,  the  best 
possible  defence  that  could  haye  been  made  under  the  cir- 
cumstances. It  commenced  by  obserying,  ''The  status  of 
China  in  the  present  struggle  is  quite  unique.  Nearly  all 
the  military  operations  are  carried  on  within  her  borders,  but 
she  is  not  a  party  to  the  conflict.    Neyertheless,  her  territoriM 

'  AUomey^Genaral  t.  SOUm,  (1868)  2  H.  &  G.  481, 511. 

'  Article  by  Sir  J.  Maodoimell,  A;fiM<«eii(J^  CMiwy,  Jia  J,  190^ 
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aie  in  part  belligerent  and  in  part  neutral.  That  condition  ^en^otnli^ 
of  things  is,  as  regards  international  law,  an  anomaly  and  a  anomaij  and 
contradiction.**  It  proceeds  to  contend  that  Ohina's  neutrality  ^^^^^' 
is  imperfect,  and  applicable  only  to  those  places  which  are  not 
occupied  by  the  armed  forces  of  either  belligerent,  and  that 
Bussia  cannot  escape  the  consequences  of  an  unsuccessful  war 
by  moying  her  army  or  navy  into  those  portions  of  China 
which  have  by  arrangement  been  made  conditionally  neutral. 
With  the  termination  of  the  BeshUdni  incident  the  neutrality 
of  the  port  of  Chifn  was  reyiyed.  The  statement  then  con- 
tinues  liiat  the  Bussian  gunboat  Mcmdjwr  remained  for  weeks 
at  Shanghai  after  being  requested  to  leave,  and  that  the 
same  was  in  a  limited  sense  true  of  the  cruiser  Askold  and  the 
destroyer  Qromoboi.  The  case  of  the  Be$hitdn%  is  then  dis- 
tinguished from  that  of  the  Florida.  During  the  American 
Civil  War  the  neutrality  of  Brazil  was  perfect  and  uncondi- 
tional, and  the  port  of  Bahia  was  a  long  distance  from  the 
seat  of  war,  whereas  the  neutrality  of  China  is  imperfect  and 
conditional,  and  the  port  of  Chifu  is  in  close  proximity  to 
the  zone  of  military  operations.  The  statement  proceeds  to 
compare  the  case  of  the  Beshtieini  with  that  of  the  British 
ship  Queen  Awne,  and  the  American  privateer  Oeneral  Amt' 
9tTong^  when  the  injured  belligerent  unsuccessfully  sought 
compensation  because  he  had  been  the  aggressor.^ 

It  may  be  at  once  admitted  that  the  status  of  China  in  the 
late  war  was  unique.  The  only  hypothesis  which  could  have 
reconciled  the  attitude  of  Bussia  in  Manchuria  with  the  laws  of 
war  is  that  she  was  the  ally  of  China,  who  was  also  belligerent. 
During  the  Great  War  at  the  close  of  the  eighteenth  and 
commencement  of  the  nineteenth  centuries,  Bussia  main- 
tained large  armies  at  a  distance  of  thousands  of  miles  from 
her  frontiers,  fighting  the  French  with  allies  in  Italy  and 
Germany.  But  as  Bussia  conducted  military  operations  on 
a  vast  scale  in  Chinese  territory,  neither  as  the  ally  nor  enemy 
of  China,  the  situation  must  be  considered  unique.  The 
*  maxim  of  Grotius, ''  Distinguendus  erit  belli  status,"  is  more 
applicable  now  than  it  has  ever  been  in  the  course  of  history. 
1  2V«i0i,Aiigurt  17,1901 
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In  the  domain  of  theory,  and  eyen  of  praotioe,  the  conten- 
tion of  Japan  that  there  is  snch  a  thing  as  an  imp^ect 
neutrality  is  nntenabia  The  Oonnter  Declaration  of  the 
Court  of  Denmark  in  1793|  ^  one  of  the  most  admirable  state 
papers,  and  one  of  the  sonndest  expositions  of  the  general 
principles  of  InternaticMial  Law  which  any  age  or  oonntry 
There camioi  ^^^  boast,"^  contained  these  memorable  words,  ^Where  a 
^^ir^^  nentraUty  is  not  qnite  perfect,  it  ceases  to  be  neutraUty/** 
tn^^**  Since  they  were  writtai,  the  standard  of  dnty  has  been 
raised  by  the  erents  of  the  American  Civil  War.  Other 
portions  of  the  Japanese  statement  implicitly  deny  the  bel- 
ligerent right  of  asylum.  But  authority  and  precedent  are 
entirely  to  the  contrary.  It  has  always  been  assumed  to  be  a 
feature  common  to  the  law  of  either  land  or  maritime  bel- 
ligerency. The  Prussians  did  not  follow  the  army  of  (General 
Clinchant  into  Switaerland  in  1871 ;  and  the  Tuicarora  did 
not  attempt  to  cut  out  the  NaskvOte  at  Southampton  in  1861. 
The  only  possible  construction  of  the  somewhat  naive  state- 
ment  that  the  neutrality  of  the  port  of  Chifu  ^  reyived  **  after 
the  Beihitelni  incident  is  that  it  must  have  been  previously 
infrbged  by  Japan,  and  therefore  eadU  qumsHo. 

How  little  there  is  in  the  Japanese  objection  that  the 
Mcrndfur,  Oromdboi,  and  Aikold  remained  a  long  time  in 
Shanghai  without  being  dismantled,  can  be  best  inferred  from 
the  express  statement  of  Ifr.  Hall,  that  there  is  nothing  in 
principle  which  requires  a*  belligerent  vessel  to  be  disarmed 
when  she  takes  refuge  after  defeat  in  a  neutral  harbour. 

It  is  purely  a  questicm  of  port  regulations.  But  a  belligerent 
cannot  demand  that  a  neutral  shall  adopt  port  regulations  to 
suit  the  exigencies  of  a  maritime  campaign.  It  is,  further, 
mere  refinement  to  insist  that  the  Bussians  were  the  aggres- 
sors in  the  Bethitelni  incident,  because  the  Bussians  offered 
resistance  after  the  Japanese  had  boarded  their  vessel  So  far 
as  the  BeshiUim  incident  is  a  question  between  the  belligerents 
it  is  difficulty  on  any  construction  of  the  case  of  the  Chneral 
Armttrtmff,  to  defend  the  action  of  Japan,  which  was  clearly  the 

>  PhiUimore't  •*  Inteniatioiisl  Uw,**  Tol.  UL  pp.  888, 388. 
*  Ibid.,  mpra,  p.  818.) 
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aggroBBor.  That  case,  farther,  seems  no  less  clearly  to  show 
that  China  has  inoorred  some  liability  to  Bossia.  If  anything 
is  certain  in  the  matter  it  is  that  the  Bnssian  commander  had 
preyionsly  applied  to  the  Chinese  commodore  for  protection. 
But  this  ciroomstance  decisiTely  distinguishes  the  ReMUini 
incident  from  the  case  of  the  General  ArtnOrong,  where  the 
neutral  was  held  not  liable.  As  an  instance  of  faithful  com- 
pliance with  neutral  duty^  the  action  of  the  French  at 
Martinique  in  1862  may  be  contrasted.  The  famous  AJahama 
haying  put  in,  she  was  followed  shortly  afterwards  by  the 
Federal  warship  San  Jacinto.  But  the  commander  of  a  French 
warship  in  the  harbour  took  up  a  station  between  the]  two 
TCBselsy  and  thus  prevented  any  incident  like  the  cutting  out 
of  the  Florida  by  the  Waehuseett  in  1864  being  attempted. 
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BEOBFTION  OF  BSLLIGEBEHT    OBUISEBS  IN  NEUTBAL  POBT& 

mrwBM^hi.  ^^  *^^  absence  of  positiye  prohibition,  a  belligerent  omiser 
bitioii,  8«mbie,  was  not  only  entitled  to  seek  an  asylnm  and  hospitality  in 
^Loo  ^'z^  neutral  ports,  bat  also  to  bring  in  and  sell  her  prizes  within 
nentrtL         ^^^   ^^^^i     Loocenios   (1651)  considered   that  a  State 
conld  not  lawfully  exclude  the  prises  of  a  belligerent  without 
previous  treaty  stipulations  to  that  effect.'     But  Locoenius, 
l^^^&mof  like   Bynkershoek,  was  a  great  adyocate  of  belligerency, 
to  modern'      and    international  law  for  a  century  and  a  quarter  has 
resM^^eotnl  ^^^^^  ^  distinct  tendency  to  minimise  the  duties  of  neutrals, 
obligation,      fj^^  reception  of  belligerent   cruisers  in   neutral  ports  is 
naturally  a  branch  of  law  which  reflects  this  tendency.    Sir  B. 
Phillimore  even  considered  that  no  uniformity  of  practice  has 
preyailed  upon  the  subject  of  permitting  prizes  to  be  brought 
into  neutral  ports.    He  says,  ^  The  matter  has  been  goyemed 
(1)  by  domestic  regulations,  and  sometimes  (2)  by  treaties. 
In  the  absence  of  such  proyisions,  it  should  seem  that  the  pre- 
sumption is  in  fayour  of  the  permission.    It  is  %  prima  faeie 
presumption,  howeyer,  only,  and  capable  of  being  easily  re- 
butted.''*     Mr.    W.   E.   Hall   points   out   that  Phillimore 
(wpra)  seems  to  look  upon  a  treaty  made  before  outbreak 
of  war  as  needed  to  make  the  reception  of  prizes  a  strictly 
legitimate  act.^    It  would  follow  from  this  that  the  law  has 
entirely  changed  since  the  date  of  Loccenius,  and  Mr.  W.  K 

»  Bynkenhoek,  "Qn»rt.  Jnr.  Pub.'»  lib.  i.  c  15.    Vtttel,  Ut.  iil  c  7.  •.  182 
Valin,  *<  Comm.  anr  rOrdonn.  de  la  Karine,"  torn.  iL  p.  272. 
«  «De  Jure  BCarituno," L  i.  c  iT.  a.  7. 
*  Fhillimore'8  •«  Inteniational  Law,"  toL  iiL  8. 868. 
«  Hidl'i  «<  International  Law,'*  p.  619. 
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Hall  admits  that  it  is  in  the  oonise  of  being  changed.  It  is 
equally  clear  that  he  approTee  of  the  tendency  of  the  change 
in  the  direction  of  ezdnsion  which  has  been  deyeloping  since 
the  seyenteenth  centoiy,  insomuch  as  he  contends  that  a  bel- 
ligerent  cmiser  who  is  allowed  to  bring  in  his  prizes  into  a 
neutral  port  continues  an  act  of  war,  and  is  thus  allowed  to 
bring  in  property  which  does  not  belong  to  him. 

The  history  of  the  subject  is  as  follows.    In  1742  a  treaty  Traaties  on 
was  made  between  Spain  and  Denmark  authorizing  the  recep-  ^  "^  ^^^ 
tion  and  sale  of  prizes  reciprocally.     In  1773  a  treaty  was 
entered  into  between  France  and  the  United  States  whereby 
no  ship  of  the  enemy  of  either  party  was  allowed  to  sell  her 
prize  or  discharge  her  cargo,  or  buy  more  proyisions  than  were 
immediately  indispensable,  in  the  ports  of  the  other.    In  1782 
a  treaty  was  entered  into  between  the  United  States  and 
Holland,  then  one  of  the  principal  maritime  Powers,  whereby 
the  sale  of  prizes  brought  by  either  party  into  the  ports  of  the 
other  was  legalized.    In  1794  a  treaty  of  exclusion  was  made 
between  England  and  the  United  States.    In  1800  France  and 
the  United  States  entered  into  a  treaty  of  exclusion  similar  to 
that  of  1778,    At  the  treaty  of  Ghent,  after  the  war  between 
Great  Britain  and  tlie  United  States  in  1812,  the  stipulations 
of  the  treaty  of  1794,  proyiding  for  the  exclusion  of  prizes 
captured  by  the  enemies  of  either  State  from  the  ports  of  the 
other,  were  not  renewed.    The  C!onfederates,  therefore,  during 
the  Ciyil  War,  contended  that  Great  Britain  was  under  no 
treaty  obligation  to  exclude  their  prizes.    But  as  the  subject  is 
one  which  may  be  proyided  for  by  the  domestic  regulations  of 
a  State,  it  seems  that  it  was  competent  for  the  British  (}oyem- 
ment  to  issue  the  Orders  in  Council  of  1861,  excluding  the 
prizes  of  either   party   from   British   ports   and  territorial 
waters. 

In    1826  all  belligerents  were  prohibited  from  bringing  Begniatioiu  of 
(except  in  cases  of  distress)  any  prize,  or  any  part  of  the  cargo  '*®^**^  ®*****' 
of  prizes,  into  Gibraltar,  or  from  making  that  port  a  rendezyous 
for  any  warlike  purposes.    A  belligerent  within  a  neutral  port 
was  forbidden  to  giye  notice  by  signals  or  guns  to  her  consorts 
outside  of  the  moyements  of  an  enemy. 
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In  18M  SpttA  pcohihited  the  ftttbg  out  or  admiMJim  iato 
SfMuuah  pocto  of  primtoeit  under  the  Bsaun  flag. 

Dnring  the  Amerimn  Oiril  War  n  ouptor  who  biovght  his 
priae  into  Brttiah  vatars  waa  reqniied  to  depart  and  remove 
snoh  priMa  immediately,  A  rmml  hand  JUU  eoafarted  into 
a  ship  of  war  waa»  hoverar,  not  to  be  doamed  a  priaa.  Li 
oase  of  atrom  of  weather,  or  other  ertreme  and  imaToidaUe 
nceoMty,  the  neoevary  time  fiw  lemoTing  the  priae  waa  to  be 
allowed.  If  the  priae  waa  not  remored  by  the  piaaoribed  time^ 
or  if  the  oaptore  waa  made  in  Tiolatioii  of  Britiah  jnriadiotioo, 
the  prise  waa  to  be  detained  until  bar  Majaaty*a  pleaanre 
should  be  made  known.  Caigoaa  were  to  be  8ah)eet  to  the 
same  role  aa  priaaa.^  A  anbaaqnent  oider  profided  that  no 
ship  of  war  of  either  belligatent  shoald  be  allowed  to  reaudn  in 
a  British  port  for  the  purpose  of  being  dismantled  or  aold. 

The  hostilities  between  Franoe  and  China  in  1884-5  weie 
eondnoted  without  any  finmal  deelaration  of  wac»  Complainta 
were  made  in  Parliament  that,  although  the  Franoh  opeiatiooa 
were  ehiefly  injozioiB  to  British  merohants,  ootton  haTing  bassi 
declared  oontraband,  the  Franoh  warships  were  snfiiBied  to  use 
Hong-Eong  aa  practioally  their  base  of  operations.  Thia 
oiroomstanoe  reealla  the  reproaohea  addressed  to  the  British 
(}oTernment  by  that  of  the  United  States  regarding  the 
Shenamdodh  at  Hellxmme  in  1865.  The  AUbama  nndoobtedly 
destroyed,  in  some  oases,  British  ships  and  British  oaigoea. 
Early  in  1885,  boweter.  Great  Britain  decided  to  regard  the 
French  notificati<m  of  the  blockade  of  Formoaa  aa  equivalent 
to  a  declaration  of  war.  Permission  to  refit  was,  consequently, 
denied  to  the  TriamphafUe  when  she  arriyed  at  Hong-Kong ; 
but  she  waa  allowed,  aa  were  other  ships  in  like  ciroumstanees, 
to  take  on  board  sufficient  coal  to  carry  her  to  the  nearest 
French  port,  Saigon.* 

During  the  Fianco-O^fman  War  of  1870-1,  armed  ships  of 
either  belligerent  were  interdicted  from  carrying  priaea  made 
by  them  into  the  ports,  harbours,  roadsteads,  or  waters  of  the 

1  OreulMr  to  GcfMiion  oT  Ooloaiei,  Jina  2, 1864. 

•  TtoasI>6MnibirS9,1884;«<AiiniialBflglil«r,**1885,p.88L  AndMiaartiok 
iiithe'«B«TiMdeDroitlBtflRMiioiiilforl903,*'p.488,b7  M.  Sakajt  TakahMlii. 
•«  HoftflM  flotn  U  IteBOd  St  U  OblM.* 
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United  Eingdom,  or  an j  of  her  M^erty's  oolcmies  or  poeieisionB 
abroad.^  But  the  ease  of  the  GfatmOe^,  (1872)  KB.  4  P.O.  184, 
shows  that  the  exdosion  of  1870,  like  that  of  1861,  was  subject 
to  exception  when  a  prisse  was  driyen  into  a  British  port  by 
stress  of  weather.  In  that  case  a  Fmssian  ship  captured  in 
the  English  Channel  by  a  French  ship  of  war  was  driyen  by 
stress  of  weather  into  the  Down%  anchored  within  British 
waters,  and  lay  there  two  days.  Both  in  1898  and  1904' 
armed  ships  of  a  belligerent  were  interdicted  from  carrying 
prizes  made  by  them  into  ports,  harbonrs,  roadsteads,  or 
waters  of  the  United  Kingdom,  or  any  of  her  Majesty's 
oolonies  or  possessions  abroad. 

While  the  American  Ciyil  War  lasted  France  inhibited 
all  ships  of  war  or  priyateers  of  either  part  from  remain- 
ing  in  her  ports  with  -  prises  for  more  than  twenty-fonr 
honrs,  except  in  case  of  imminent  perils  of  the  sea.  No  prisee 
goods  were  pennitted  to  be  sold  in  French  territory.'  The 
prohibition  by  France  as  regards  priyateers  daring  the 
American  Ciyil  War  seems  to  haye  been  snpereiogatory, 
as  neither  the  Federals  nor  the  Confederates  issued  letters 
of  marqne.  Neither  Belgium,  Holland,  nor  Pmssia  issued 
any  regulations  during  the  American  Ciyil  War  on  the 
subject  of  excluding  the  prises  of  either  belligerent  In 
the  subsequent  wars  between  Braoil  and  Paraguay,  and  Spain 
and  OhUi,  Holland  prohibited  ships  of  war  or  priyateen,  with 
prises,  from  entering  or  refitting  in  her  harbours,  unless  oyer- 
taken  by  eyident  necessity.  In  the  late  war,  the  subject 
of  admitting  the  prises  of  belligerents  into  neutral  ports  has 
not  required  consideration,  partly  owing  to  geographical 
conditions,  and  partly  because,  by  the  action  of  the  neutrals, 
the  presumption  of  admission  has  been  rebutted.  Indirectly 
the  subject  possesses  considerable  interest  in  future  war,  since 
''  the  growing  indisposition  of  neutrals  to  admit  prises  within  the 
shelter  of  their  waters,  together  with  the  wide  range  of  modem 

^LordGnaTOletoAdminlty.XMdoiiaafdl^Jid^  H«td0^«CoB- 

mmdal  Tnttiflt,'*  xsl  p.  884. 
s  Lord  LMMdcmne  to  Admiralty,  XMiMGaM^ 
»  •«  B«L  WButnlity  Uwi  ConmL,"  1868,  p.  68. 
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oommerce,^  will  have  the  probable  effect  of  indnoing  bel- 
ligerents to  ingist  upon  their  fall  rights,  and  destroy  their 
prizes.^    It  is  curions  to  note  that  though  Mr.  W.  E.  Hall 
seemed  to  oonsider  that  the  destmetion  of  prises  was  a 
probable  oonseqnenoe  of  exclusion,  he  neyertheless  expressed 
an  ardent  wish  that  exdnsion  might  come  to  be  regarded  as 
BifftinetiQii     a  neutral  duty.*    On  the  other  hand,  he  considered  that  the 
ingthestorof  ^°^6^^^  analogous  rule  in  course  of  growth  limiting  the 
^jj^^^   stay  of  a  belligerent  cruiser  in  a  neutral  port  could  neyer 
outpriie.        become  a  rule  of  international  law,  on  the  grounds  that  it 
was  a  mere  port  regulation,  and  that  a  neutral  can  neyer  be 
depriyed  of  the  right  to  yary  his  own  port  regulations.    The 
distinction  is  probably  due  to  the  consideration  that  the  admis- 
sion of  a  cruiser  with  her  prize  into  the  neutral  port,  as  it 
may  be  the  continuance  of  an  act  of  war,  constitutes  an  injury 
to  the  other  belligerent,  while  the  mere  admission  of  the 
cnuser  without  her  prisse  does  not  constitute  an  injury  to  the 
other  belligerent. 
Umnttqtie       The  reception  of  belligerent  cruisers  in  neutral  ports  without 
jwaneteWar  prizes  is  a  topic  that  has  been  keenly  agitated  in  connection 
^S^tt-   withtheeyentooftheBusso-JapaneseWar.    The  facto  will  be 
oat  priie.       f^y  noticed  later.    The  general  principle  used  to  be  laid  down 
that  as  long  as  the  neutral  supplies  both  parties  equally,  neither 
has  any  right  to  complain.    It  is  not  a  rule  of  international  law 
that  the  supplies  purchased  by  a  belligerent  cruiser  in  a  neutral 
port  should  be  limited  to  any  particular  quantity.    This  was 
the  state  of  the  law  in  1861,  in  the  outbreak  of  the  American 
Giyil  War.^    But  in  1861  the  use  of  steam  had  by  no  means 
entirely  supplanted  the  use  of  sails  as  a  means  of  propulsion. 
The  Alabama  herself  by  far  the  fastest  war  yessel  afloat  at  the 
time,  though  fitted  with  engines,  relied  almost  exdusiyely  on  her 
sailing  powers.    In  his  ''  Memoirs  of  Seryice  Afloat,"  a  xxxii. 
p.  419,  Captain  Semmes  obseryes,  ^  I  was  much  gratified  to 
find  that  my  new  ship  proyed  to  be  a  fine  sailer  under  canyas. 
This  quality  was  of  inestimable  adyantage  to  me,  as  it  enabled 

1  HaU'b«IiitenifttioiuaLftw,''p.459.  >  Mr.  Lea,  p.  619. 

'  Biitidi  counter  cise  at  Oenera,    Parliamentary  Fi^en,  North  America,  1872 
(No.  4),  p.  18.    Ortolan,  <«  Diplomatic  deUMer,**  torn.  iL  p.  288. 
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me  to  do  most  of  my  work  under  saiL  ...  I  adopted  the  plan, 
therefore,  of  working  under  sail  in  the  very  beginning  of  my 
cruise,  and  practised  it  to  the  end.  With  the  exception  of 
half  a  dossen  prizes,  all  my  captures  were  made  with  my  screw 
hoisted,  and  my  ship  under  sail,  with  bat  one  exception,  I 
neyer  had  occasion  to  use  steam  to  escape  from  an  enemy.**  ^ 

The  importance  of  a  neutral  port  as  a  coaling  station  at  InmortiiiM  ol 
the  present  day  cannot  be  exaggerated,  bat  it  is  equally  true  wanhip  ^™ 
that  this  is  a  modem  feature  of  maritime  warfare.  The  con-  q^^SSi.**** 
ditions  of  modem  warfare  are  not  susceptible  of  adequate 
consideration  under  the  principle  that  obtained  before  the 
American  Ciyil  War,  that  there  was  no  compulsory  restriction 
on  the  reception  of  a  belligerent  cruiser  in  neutral  ports. 
When  steam  is  practically  the  sole  means  of  propulsion,  coal 
is  as  obviously  a  necessity  to  a  cruiser  as  gunpowder  an^ 
proyisions  always  were  and  are.  Again,  since  steam  has 
rendered  the  duration  of  yoyages  approximately  determinable 
beforehand,  it  is  only  consiBtent  that  the  supply  of  proyisions 
meted  out  to  a  belligerent  cruiser  in  a  neutral  port  should 
be  equally  limited.  When  a  vessel  was  more  or  less  com- 
pletely at  the  mercy  of  the  winds  and  waves,  there  was  not 
the  same  reasonableness  in  limiting  the  store  of  proyisions  a 
belligerent  vessel  might  purchase  in  a  neutral  port,  simply 
because  it  was  fSetr  less  possible  to  state  definitely  the  duration 
of  its  voyage  to  the  nearest  port  in  its  territory.  Further, 
the  political  and  territorial  conditions  prevalent  between  those 
nations,  such  as  England,  France,  and  Spain,  which  carried  on 
naval  operations  in  distant  regions,  suggest  that  these  Powers 
did  not  avail  themselves  of  the  entire  absence  of  restrictions 
which  then  existed  as  to  the  reception  of  a  belligerent  vessel 
in  neutral  ports.  All  the  above  countries  were  then  provided 
with  colonies  in  distant  regions. 

^  It  is  obserred  hy  Wheaton's  editors  that  the  depredatioiui  of  the  Alabama 
were  maiolj  possible  because,  for  one  reason,  British  coaling  stations  all  orer  the 
world  were  open  to  her  for  coaling.  There  can  be  no  doubt  British  (and  foreign) 
ports  were  open  to  the  Alabama  for  coaling.  But,  from  the  abore  explicit  state- 
ment of  Captain  Semmes,  this  fact  had  little  or  nothing  to  do  with  the  success  of 
her  depredations.  Again,  when  she  sailed  for  the  China  Seas  in  1863,  coals  were 
engaged  in  adTance  for  the  Alabama^  not  at  anj  British  port,  but  at  aiadagascar. 

K 


Digitized  by 


Google 


ISO  UTTERNATIONAL  LAW. 

It  was  pointed  oat  by  Captain  8emmeB»  in  a  remarkable 

letter  addressed  to  the  Timei  (June  16, 1864Xthat  belligerents 

do  not,  other  things  being  eqnal,  fiiYonr  the  carrying  of  their 

prizes  into  nentral  ports  because  it  is  desirable,  from  their 

point  of  yiew,  that  the  prise  conrt  should  haye  the  actual 

custody  of  the  prize ;  and  there  is  more  opportunity  of  dealing 

with  prize  property,  which  may  be  bought  in  by  the  GU>Yem- 

ment^  if  the  prize  is  carried  into  a  native  port  of  the  bel- 

cjfi^^Mr.  ligerent.    Mr.  Hall  obseryes  on  this  point :  **If  a  beUigerent 

tiuKt  licence  to  Tcssel,  belonging  to  a  nation  haying  no  colonies,  carries  on 

toc^^omtB  hostilities  in  the  Pacific  by  proyisioning  in  a  neutral  port, 

oo^^ed^'    and  by  returning  again  and  again  to  it,  or  to  other  similar 

Mgeorerterri- ports,  without  oyer  reyisiting  her  own,  the  neutral  country 

*  practically  becomes  the  seat  of  magazines  of  stores  which, 

though  not  warlike,  are  necessary  to  the  prolongation  of  the 

hostilities  waged  by  the  yesseL    She  obtains  as  solid  an 

advantage  as  Bussia,  in  a  war  with  France,  would  deriye 

from  being  allowed  to  march  her  troops  across  (Germany. 

She  is  enabled  to  reach  her  enemy  at  a  spot  which  would 

otherwise  be  unattainable."^    It  was  a  frequent  comment  in 

Federal  quarters  that  the  Alabama  neyer  yisited  a  Confederate 

port,  and  this  was  one  of  the  reasons  commonly  assigned  by 

the  Federals  at  the  time  for  regarding  her  as  a  pirate.    The 

paraUel  between  Ifr.  Hall's  hypothesis  and  the  current  events 

of  the   Busso-Japanese   War,  recalls   the   presage   of    Sir 

H.  S.  Maine,  made,  it  is  curious  to  note,  about  the  same 

time,  that  there  would  be  ^a  struggle  to  include  coal  and 

provisions  as  contraband."^    The  topic  of  the  reception  of 

belligerent  vessels  in  neutral  ports  is  connected  with  the 

general  principle  that  a  belligerent  may  not  make  neutral 

territory  the  basis  of  his  operations,  and  that  all  use  of  the 

CMC  of  the     neutral  territory  for  hostile  purposes  is  prohibited.     In  1865 

SlSSJ****^   the  Shenandoah,  a  Confederate  cruiser,  entered  Melbourne  in 

need  of  repairs,  provisions,  and  coal,  and  with  a  crew  insufficient 

for  purposes  of  war.    She  was  refitted  and  provisioned,  and 

obtained  a  supply  of  coal,  which  seems  to  have  enabled  her 

^  HaU's  « Intemational  Law,"  port  rr.  c.  iii.  p.  605. 
*  Lectuefl,  **  InternAtioiud  Law,"  vi.  p.  114. 
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to  commit  depredations  in  the  neighbonrhood  of  Cape  Horn 
on  wbaleis  belonging  to  the  United  States,  her  orew  having 
been  snireptitionsly  recruited  at  the  moment  of  her  departui*e 
from  Port  Philip.  It  was  urged  on  the  part  of  the  Goyem- 
ment  of  that  country  that  the  main  operation  of  the  naval 
warfare  of  the  Shenandoah  having  been  accomplished  by  means  Mr.  W.  E. 
of  the  coaling  and  other  refitment,  Melbourne  had  been  con-  Notaoueof ' 
verted  into  her  base  of  operations.  The  argument  was  unsound,  ^^ontfaned  uier. 
because  continued  use  is,  above  all  things,  the  crucial  test  for 
the  purpose  of  affecting  a  neutral  with  responsibility  for  acts 
in  themselves  innocent  or  ambiguous.  A  neutral  has  no  right 
to  infer  evil  intent  from  a  single  innocent  act  performed  by  a 
belligerent  armed  force;  but  if  he  finds  that  it  is  repeated 
seyeral  times,  and  that  it  has  always  prepared  the  way  for 
warlike  operations,  he  may  fairly  be  expected  to  assume  that 
a  like  consequence  is  intended  in  all  cases  to  follow,  and  he 
ought  therefore  to  prevent  its  being  done  within  his  territory.^ 
There  is  no  rule  of  international  law  limiting  the  supplies 
purchased  by  a  belligerent  cruiser  in  a  neutral  port  to  any 
particular  quantity.  There  are  no  treaties  on  the  subject 
But  on  the  outbreak  of  a  maritime  war,  neutral  ports  generally 
make  some  rules  on  this  topic.  It  is  a  violation  of  the 
essential  principles  of  neutrality  for  a  State  to  permit  more 
supplies  to  be  obtained  than  can  reasonably  be  considered 
necessary  for  reaching  a  place  of  safety. 

** There  can  be  little  doubt,"  Mr.  Hall  observes,  "that  no 
neutral  State  would  now  venture  to  fall  below  this  measure  of 
care ;  and  there  can  be  little  doubt  that  this  conduct  will  be 
as  right  as  it  will  be  prudent."  ' 

It  seems  implicit  that  neutral  regulations  limiting  supplies, 
unlike  regulations  limiting  the  stay  of  a  belligerent  vessel  in 
a  neutral  port,  are  not  mere  municipal  regulations,  but  are 
an  enforcement  of  international  law.  Sir  Alexander  Cock- 
bum,  in  his  Beasons  for  not  signing  the  Geneva  Award, 
observed  that  the  hypothesis  of  pre-existence  is  essential 
to  the  very  conception  of  legal  obligation.    The  exclusion  of 

1  HaU'8'*IiitenuitioiuaLaw,''partiT.cuLp.  60S. 
*IUd.,p.60e. 
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prizes  from  neutral  ports  is  a  mere  enforcement  of  pre- 
existing international  law,  bat  mnnioipal  nentral  regulations 
limiting  the  stay  of  a  vessel  in  a  neutral  port  can  neyer  giye 
rise  to  a  rule  of  international  law,  since  they  do  not  reflect  any 
principle  of  pre-existing  neutral  obligations,  but  are  based 
exdusively  on  the  territoriality  of  soyereignty. 

Treaties  may  operate  either  as  an  exception  to  some 
principle  of  international  law,  like  the  article  declaring  ^  free 
ships,  free  goods  "  in  the  Declaration  of  Paris,  or  they  may  be 
declaratory  of  international  law. 

But  a  treaty  may  be  concerned  only  with  a  topic  of  muni- 
cipal regulation  since  the  object  of  a  treaty  may  be  com- 
mercial.    Treaties  limiting  Hie  departure  of  a  belligerent 
cruiser  from  a  neutral  port  to  twenty-four  hours  after  the 
sailing  of  the  vessel  of  another  belligerent  were  concluded 
with  the  Barbary  States  in  the  seventeenth  century.^    Such 
treaties,   since  practically  they   are    mutual    port  regula- 
Biiie  limiting  tions,  may  be  compared  to  a  Customs  Union.    But  the  rule 
^^^^      limiting  the  supply  of  coal  or  provisions  a  belligerent  cruiser 
^mein n^-    jm^y  obtain  in  a  neutral  port, has  never  been  provided  by 
regiSated  by    treaty.    As  has  been  seen,  coal  was  not  really  an  imperative 
^'  necessity  so  late  as  the  American  War,  and  hence  probably  the 

fact  that  its  supply  has  not  been  regulated  by  treaty.  The 
machinery  adopted  in  this  country  for  these  purposes  is  his 
Majesty's  Orders  in  Council.  During  the  American  Civil 
War,  England  prohibited  all  ships  of  war  and  privateers  of 
either  party  from  using  any  port  or  waters  subject  to  British 
jurisdiction,  as  a  station  or  place  of  resort  for  any  warlike 
purpose,  or  for  obtaining  any  facilities  of  warlike  equip- 
ment ;  and  no  vessel  of  war  or  privateer  of  one  beUigerent 
was  to  be  permitted  to  leave  any  British  port^  from  which 
any  vessel  of  the  other  belligerent  (whether  a  ship  of  war 
or  a  merchant  vessel)  should  have  previously  departed,  until 
twenty-four  hours  after  the  departure  of  the  latter.  In 
Universal  ope-  its  original  form  this  regulation  only  applied  to  privateers, 
houSrule.  w^d  a  commander  of  a  vessel  of  war  was  only  required 
to  give  his  word  that  he  would  not  commit  hostilities 
^  Bernard's  •*  Hiatorical  Aooount  of  the  Neatialiiy  of  Great  Britftin."  p.  S78 . 
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against  any  yessel  iasning  from  a  nential  port  shortly 
before  him.  Priyateers  were  not  infrequently  entirely  ex* 
dnded  from  resorting  to  a  neutral  port»  save  in  cases  of 
danger  from  the  sea  or  absolute  necessity.  Italy,  France, 
England,  the  United  States,  and  Holland  haye  long  since 
adopted  the  rule.  Mr.  Hall  speaks  of  it  as  a  regulation  which 
is  practically  sure  to  be  enforced  in  eyery  war.^  The  history 
of  the  subject  shows  that  so  long  ago  as  1759  Spain  laid  down 
the  rule  that  the  first  of  two  yessels  of  war  belonging  to 
different  belligerents  to  leaye  one  of  her  ports  should  only  be 
followed  by  the  other  after  an  interyal  of  twenty-four  hours.^ 
.In  1778  the  Grand  Duke  of  Tuscany  forbade  both  ships  of  war 
and  priyateers  to  go  out  for  twenty-four  hours  after  a  ship> 
whether  enemy  or  neutral  {di  qwdnvoglia  bandiera).  At  this 
date  the  rule  **  free  ships,  free  goods  "  did  not  obtain,  but  the 
goods  of  an  enemy,  on  board  the  ships  of  a  friend,  were  lawftil 
prize,  hence  the  latter  restriction.^  The  (Genoese  rule  was  the 
same;  Venice  was  contented  with  the  promises  of  the  neutral 
commander  that  he  would  not  molest  an  enemy  or  neutral  for 
twenty-four  hours,  but  she  retained  pri?«teers  for  that  time  in 
port.^  The  Austrian  proclamation  of  neutrality  of  1803 
ordered  yessels  not  to  hoyer  outside  the  Austrian  ports,  nor 
to  follow  their  enemies  out  of  them;  it  also  imposed  the 
twenty-four  hours'  rule  on  priyateers,  and  in  the  case  of  ships 
of  war  required  the  word  of  the  captain.  The  distinction  seems 
to  be  similar  in  principle  to  that  distinction  between  the  sale 
of  contraband  on  neutral  territory,  and  its  conyeyance  to  a 
belligerent,  which  was  discussed  by  Historicus.  The  sale  of 
contraband  on  neutral  territory  is  a  question  of  municipal,  not 
of  international  law,  and  can  be  restrained  under  the  Customs 
Cionsolidation  Act,  when  it  would  ffdl  under  the  operation  of 
port  regulations. 

The  origin  of  the  issue  of  the  Order  in  Council  of  January, 
1862,  was  the  blockade  of  the  Confederate  cruiser  Nashville  in 
Southampton  by  the  Federal  TuaearorcL    The  Tusearara  took 

>  <<  Intematiooal  Law/'  p.  G28. 

*  Ortolan, «« Diplonmtie  de  la  Mer,*'  u.  257. 

*  De  Maiteni,  Bee  iii  25.  *  Ibid.,  80. 
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np  a  position  ontaide  the  lutrbour^  thereby  preyenting  the 
Nashville  from  landing.  The  Tuscarora  always  kept  up 
steam,  and  thus  was  able  to  pieoede  the  other  ship  whrnieyer 
she  attempted  to  leave.  The  TuBoarora  having  left,  the 
Nashville  could  not  leave  for  twenty-fonr  hoars;  before  the 
dose  of  twenty-fonr  hours  the  Tusoarara  would  return  to  her 
anchorage.  Bepeating  this  operation,  she  effectually  pre- 
vented the  Nashmlle  from  leaving.^  By  this  Order  in  Council 
nothing  but  provisions  requisite  for  the  subsistence  of  the 
crew,  and  so  much  coal  as  would  carry  the  ship  to  the  nearest 
port  of  the  country,  or  to  some  nearer  destination,  was  to  be 
supplied  to  ships  of  war  or  privateers ;  the  coal  was  only  to 
be  supplied  once  in  three  months  to  the  same  ship,  unless 
this  was  relaxed  by  special  permission.'  Similar  rules  were 
put  in  force  during  the  Franco-G^erman  War,  1870-1 ;  ^  in  the 
BniMa^Dpted  Spanish- American  War  of  1898 ;  and  in  the  Busso-Japanese 
Britain  dnring  War  of  1904.  The  rule  in  this  latter  case  limited  the  supply 
•M  Wartu^.  ^f  <^^  to  ^so  much  as  may  be  su£Bcient  to  carry  such  vessel 
to  the  nearest  port  of  her  own  country,  or  to  some  nearer 
named  neutral  destination."^  Holland,  during  the  wars 
between  Brazil  and  Paraguay,  and  Spain  and  Ohili,  prohiluted 
ships  of  both  parties,  being,  in  a  Dutch  harbour  at  the  same 
time,  from  departing  until  twenty-four  hours  after  the  other. 
Japan  adopted  what  is  practically  the  British  twenty-four- 
hours*  rule  as  fiur  back  as  1870.* 
^^^T  ^'^^i™^  (P-  180),"  says  Mr.  W.  K  HaU,  "well  sums  up 
beiiifferent      as  foUows  the  Condition  upon  which  belligerent  vessels  are 

Tessels  into  •%     •       ^  •  i 

neutral  porta,  i^ow  admitted  mto  neutral  ports : — 

"Las  condlciones,'*  he  says,  "del  asilo  respecto  de  los 
beligerantes  son : — 

"  1.  Observar  la  mejor  armonfa  y  una  paz  complete  en  el 
puerto,  aiin  con  los  mismos  enemigos. 

"2.  No  reclutar  gente  para  aumentar  6  completar  las 
tripulaciones. 

>  Cf.  HaUeck,  toL  il  p.  165,  and  note. 

<  EarlBiiaBeUtotheAdmiralt7,lxw<iMaas0l<0,I>eeembtrl^^ 

*  Lord  GranTille  to  Admiralty,  LotuUm  Qatttte^  Jvlj  19, 1870. 
«  London  0<uetU,  Febmacy  11, 1904. 

•  M.SakiiT^Takahashi  in  the «« Berne  de  Droit  IntematioDal,**  1901,  p.  SS4. 
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^8.  No  aomentar  el  oalibie  de  la  artilleria,  ni  embaroar 
annas  y  manioioaea  de  gaenra  en  buqnes  militaiies  y 
conarios. 

^  4.  No  haoer  nso  del  asilo  para  yigilar  los  buqnes  enemigoe 
ni  obtener  notioias  sobre  sua  fatoroa  moyiementos. 

'^5.  No  abandonar  el  pnerto  hasta  yeintecoatro  horas 
despues  de  haberlo  heoho  la  eflonadra  6  bnque  enemigo, 
mercante  6  de  guerra  que  en  el  se  hallaba. 

^  6.  No  intentar  apoderarae,  ya  sea  por  la  fiierza  6  por  la 
astucia  de  las  presas  que  pueda  haber  en  el  puerto. 

''T.  No  piooeder  &  las  venta  de  las  que  se  conduzcau  al 
mismOy  mi&itras  no  hayan  side  declaradas  legitimas  por  el 
tribunal  oompetente.*' 

It  is,  boweyer,  impossible  not  to  observe  that  Negrin  makes 
no  definite,  or  even  implicit,  pronouncement  on  the  subject 
of  coaling. 

The  events  of  the  Busso-Japanese  War  which  merit  attention 
in  connection  with  the  topic  of  the  reception  of  belligerent 
cruisers  in  neutral  ports  are  the  Declaration  of  the  Gk)Temor 
of  Malta^  and  the  dismantlement  of  the  armaments,  and 
internment  of  the  crews,  of  Bussian  war-yessels  in  the  terri- 
torial waters  of  neutral  Powers. 

The  effect  of  the  proclamation  was  that  belligerent  vessels  DeduBtioii  of 
proceeding  to  the  seat  of  war,  or  to  any  positions  on  the  line  M«iia,  Aug.* 
of  route  with  the  object  of  intercepting  neutral  yessels  con-  ^®^- 
yeying  contraband,  were  entirely  prohibited  from  making  use  of 
British  territorial  waters  for  the  purpose  of  coaling.  It  made  no 
difference  whether  the  yessels  presented  themselves  assembled 
together  or  singly,  nor  whether  the  coaling  was  sought  to  be 
effected  from  the  shore  or  from  colliers.    The  proclamation  was 
not  to  apply  to  yessels  in  distress,  and  it  was  understood 
that  similar  instructions  were  sent  to  the  Gtovemors  of  the 
Oolonies.^    Few  writers  on  international  law  could  be  cited  as 
having  anticipated  with  such  precision  the  working  out  of  the 
principle  as  Mr.  W.  E.  Hall  on  the  point  under  consideration. 
He  contended  that  as  it  constituted  a  yiolation  of  the  essen- 
tial principles  of  neutrality  to  mete  out  more  supplies  to 

^  Tim«$,  AncDfl  28»  1904. 
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a  beUigerent  cmiser  in  a  neutral  port  than  oonld  reasonably 

be  considered  necessary  for  reaching  a  place  of  safety,  nations 

would  adopt  the  right  and  prudent  conduct  of  not  flEdling 

below  the  standard  of  care  which  they  adopted  in  recent 

wars. 

GtM  o<  the         The  first  case  of  dismantling  was  that  of  the  gunboat  Mandjur. 

^'*'^^'       This  vessel  arrived  at  Shanghai  about  February  15,  and  on 

March  31  its  disarmament  was  satis£EU)torily  verified  by  the 

Japanese  Oonsul-Oeneral,  M.  Odagiri    Not  only  was  the  vessel 

^disarmed,  but  important  parts  of  the  machinery  were  removed* 

Intenimeiit  of      Qu  August  10, 1904^  a  great  naval  battle  took  place  between 

2|^^|2i^[*'^   Admiral  Togo's  squadron  and  the  Bussian  squadron  from  Port 

bttSem  Ger-  Arthur  under  Admiral  VitofL  who  was  killed    According  to 

mail,  C3ii]iese»  . 

and  French     Admiral  Togo's  reports,  five  of  the  six  Bussian  battleships 

^^"^^  were  seriously  damaged.    The  Japanese  had  a  slight  superi- 

ority in  battleships,  seven  to  six,  and  a  great  superiority  in 
cruisers.  As  a  result,  the  Bussian  destroyer  OroBOvai  and 
cruiser  Askold  were  driven  to  take  refuge  in  Shanghai,  the 
Dia/na  was  driven  to  Saigon,  and  the  Bussian  flagship,  the 
Tsarevtieh^  the  cruiser  Novik,  and  some  Bussian  destroyers 
were  forced  to  take  refuge  in  Eiao-Chau.^  All  the  ammuni- 
tion in  the  four  Bussian  war  vessels  was  removed  and  stored 
in  the  G^erman  magazines,  and  the  guns  were  completely  dis- 
mantled.   The  terms  of  parole  obliged  the  Bussians  to  remain 

^  at  Tsingtau  till  the  end  of  the  war.    The  crews  of  the  Bussian 

ships  which  fled  for  refuge,  numbering  approximately  1000 
o£Bcers  and  men,  were  to  remain  at  Tsingtau  till  the  end  of  the 
war.'  On  August  29  it  was  announced  in  the  Timss  that  the 
Askold  and  Orosavai  had  been  dismantled  at  Shanghai.  The  pre- 
cedent of  Tsingtau  was  followed  in  all  respects,  the  crew  being 
interned  in  a  specific  place  or  places.  On  September  10  the 
cruiser  Diana,  from  Fort  Arthur,  was  dismantled  at  Saigon, 
and  the  crew  were  interned  there  till  the  end  of  the  war. 

Giseofthe         On  or  about  September  13,  the  Bussian  transport  Lena 

W04,  At  Ban         i  xhe  Novik  reached  Tsiiig-tao  uninjured,  and  left  after  a  staj  of  ten  honrt 
'^^^'^        (^Vmm,  Angnst  16,  1904),  and  was  therefore  not  disarmed.    She  was  sunk  in 

KorsakoTsk  Harbour,  Sakhalin,  bj  the  Japanese  craiseit  Qiit4m  and  Tiuikima 

(Timeiy  August  22, 1904). 
*  Time$,  Angnst  19, 1904. 
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arrived  at  San  Francisco.  The  United  States  authorities 
notified  the  commander  of  the  Tessel  that  he  would  be  re- 
quired to  depart  or  dismantle  in  a  brief  period.  It  has  been 
conjectured  that  the  yessel  came  from  Yladiyostock,  the  great 
number  of  men  and  guns  being  accounted  for  on  the  hypothesis 
that  she  had  on  board  the  crew  of  the  NoviJ^  which  had  been 
driyen  on  shore  after  the  defeat  of  the  Yladiyostock  squadron. 
It  was  announced  in  the  Times  on  September  16  that  it  had 
been  finally  agreed  that  the  yessel  should  be  dismantled.  The 
American  yiew  of  dismantling  requires  the  remoyal  of  all  the 
fighting  weapons  of  the  yesseL  The  crew  and  o£Scers  of 
the  Lena  were  placed  on  parole  pending  agreement  between 
the  belligerent  Powers  and  the  United  States  as  to  their 
disposal. 

It  may  safely  be  anticipated  that  the  true  construction  of  Bumftntld- 
these  &cts  in  the  light  of  international  law  will  afford  con*iig6rentTe«el 
troyersy  to  future  writers  on  international  law.  If  the  disarma-  jf^^a^e^^ 
ment  had  been  entirely  yoluntary,  or  eyen  if  it  had  merely  ^S*^  ^^ 
been  the  result  of  an  agreement  between  the  neutral  Power  Hail 
and  the  belligerent  to  whom  the  yessel  disarmed  belonged,  the 
situation  might  be  explained*    But  it  is  clear  that  this  was 
not  the  case,  but  that,  on  the  contrary,  Japan  took  a  leading 
part  in  the  negotiations  that  led  to  disarmament,  and  that  it 
was  owing  to  her  action  that  the  crews  were  interned  at  a 
specified  place  in  the  neutral  ports.    There  seems  a  precedent 
for  this  action  in  the  protest  addressed  by  Captain  Winslow, 
the  commander  of  the  Kearsage,  to  the  agent  of  the  Con- 
federates at  Cherbourg,  after  the  engagement  in  which  the 
Alabama  was  sunk,  June  21,  1864,  off  Cherbourg.    In  this 
protest  Captain  Winslow  demanded  the  surrender  to  him  of 
that  portion  of  the  crew  of  the  Alabama  who  had  escaped 
capture  by  taking  refuge  on  French  soil.    But  this  only 
affected  the  destiny  of  a  few  score  sailors,  and  the  threat  of 
Captain  Winslow  was  a  mere  hnOwnftdmenf  inasmuch  as  that 
portion  of  the  crew  of  the  Alabama  which  escaped  to  land 
were  not  interned.    But  the  result  of  Japanese  action  at 
Shanghai,  Tsingtau,  Saigon,  and  San  Francisco  has  been  that 
thousands  of  men  haye  been  interned  practically  as  prisoners 
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of  war  on  neutral  soil.  As  between  the  neutral  Powen^ 
Oermany,  France,  China,  and  the  United  States,  and  Buaaia^ 
the  beUigerent,  it  should  appear  that  the  exterritoriality  of 
the  pubUc  armed  ship  of  war,  a  fundamental  postulate  of 
maritime  law,  constitutes  an  insuperable  obstacle  to  any  dis- 
mantling or  disarmament  which  does  not  take  place  with  the  full 
consent  of  the  belligerent.  But  as  the  other  belligerent  appears 
to  haye  taken  a  leading  part  in  the  proceedings  leading  to 
dismantlement  in  each  case,  this  can  hardly  have  been  the 
case. 

Mr.  W.  E.  Hall  explicitly  states :  (1)  ''That  a  Tcssel  of  war 
is  not  liable  to  be  disarmed  on  taking  refuge  after  defeat ;  '* 
(2)  ^  To  disarm  a  yessel,  or  to  render  her  permanently  im- 
moveable, is  to  assist  her  enemy."  ^  Thus  the  incident  aboTO 
detailed  appears  indefensible,  so  far  as  the  facts  are  yet 
known,  eyen  allowing  full  weight  to  Mr.  W.  K  Hall's  con- 
tention that  the  tendency,  which  he  approved,  would  be  for 
neutrals  to  limit  the  stay  of  belligerent  cruisera  But  he 
equally  considered  that  the  neutral  was  under  no  international 
obligation  to  do  so.  This  last  conclusion  renders  the  current 
events  all  the  more  inexplicable.  There  is  certainly  nothing 
in  Mr.  W.  R  Hall's  work  from  which  one  could  reasonably  infer 
that  he  considered  that  the  sanction  of  municipal  regulations 
limiting  the  stay  of  the  belligerent  cruiser  in  the  neutral  port 
was  the  dismantlement  and  disarmament  of  the  yesseL  It  may, 
of  course,  be  said  that  the  facts  are  not  yet  all  known.  His- 
toricus  declined  to  discuss  the  Alabama  affair  because  of  the 
want  of  evidence  in  1863.  But  it  is  difficult  to  believe  that 
any  very  material  circumstance  remains  to  be  known  about 
the  dismantlement  of  the  Bussian  war  vessels. 

It  must,  however,  be  admitted  that  the  analogies  of  land 
warfare  support  the  action  of  the  neutral  Powers  in  the  present 
war  towards  Bussian  war  vessels  who  have  taken  refuge  after 
defeat.  There  seems  a  difference  between  the  two  cases^ 
because  the  theory  of  exterritoriality  cannot  be  invoked  in 
the  case  of  an  army  which  has  taken  refuge  on  neutral 
territory  after  defeat,  like  the  army  of  General  Clinchant  iu 
I  HaU'B  <<  International  Law,'*  pt.  iv.  o.  iiL  pp.  62S,  627. 
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Switzerland  in  1871.  When  it  is  the  case  of  a  defeated  army 
taking  lefnge  in  neutral  territory^ ''  It  has  been  the  invariable 
practice  in  late  wars  to  disarm  the  troops  crossing  the  neutral 
frontier,  and  to  intern  them  till  the  conclusion  of  the  peace."  ^ 
If  the  cost  of  supporting  the  defeated  army  is  levied  upon  the 
defeated  belligerent,  this  has  the  indirect  effect  of  favouring 
unduly  the  victorious  belligerent,  since  the  latter  would  have 
had  to  support  the  vanquidied  force  if  it  had  surrendered  to 
him.  On  the  other  hand,  it  is  very  onerous  on  a  neutral  to 
support  for  a  long  time  a  considerable  body  of  men.  The 
Hague  Convention  (Article  58)  imposes  upon  the  neutral 
State  the  duty  of  supporting  the  interned  troops,  subject  to 
reimbursement  on  the  conclusion  of  hostilities.  Mr.  W.  K  Hall 
suggested  that  perhaps  the  equity  of  the  case  and  the  necessity 
of  precaution  might  both  be  satisfied  by  the  release  of  such 
fugitives  tmder  a  convention  between  the  neutral  and  bel- 
ligerent States  by  which  the  latter  should  undertake  not  to 
employ  ihem  during  the  continuance  of  the  war. 

>  HaU'b  **Iiiteniatioiial  Law,"  p.  626. 
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CHAPTER  X. 

THB  BULE  OF  THE  WAB  IH  1756. 

SmT  '"^i^  ^'^  right  of  neutrals  to  carry  on  all  legitimately  acquired 
1756,  >bel-  trade  was  seriously  threatened  by  what  is  known  as  the  rule 
Iigarant  claim,  ^f  ^^  ^£  jygg^    j^  ^^  eighteenth  century  European  countries, 

by  legislation  upon  the  lines  of  the  English  navigation  laws, 
were  in  the  habit  of  restricting  the  commerce  of  their  colonies 
Itf  ori^inia  to  Ycssels  of  their  own  country.  Daring  the  war  against  this 
1756^^  country  in  1756  the  French  became  disabled,  through  their 
relatiye  weakness  upon  the  sea,  from  carrying  on  trade  with 
their  colonies.  They  then  handed  oyer  the  trade  between  the 
mother-country  and  her  dependencies  to  Dutch  vessels,  but 
oontinaed  to  exclude  other  neutral  traders.  The  English 
prize  courts  thereupon  condemned  all  Dutch  vessels  captured 
in  the  course  of  such  traffic,  on  the  ground  that  vessels  so 
engaged  had,  in  fact,  passed  into  the  merchant  service  of 
EztflBiion  in  France.  The  rule  was  extended  in  1793  so  as  to  prohibit  all 
neutral  trade  with  the  colonies  and  coast  towns  of  the  enemy 
which  had  not  been  open  before  the  war.  The  principle  upon 
which  the  English  decision  proceeded  was  stated  as  follows 
by  Lord  Stowell  in  the  Immanuel : — 

''Upon  the  interruption  of  a  war,  what  are  the  rights  of 
beUigerents  and  neutrals  respectively  regarding  (colonies)? 
It  is  an  indubitable  right  of  the  belligerent  to  possess  himself 
of  such  places,  as  of  any  other  possession  of  his  enemy.  This 
is  his  common  right,  but  he  has  the  certain  means  of  carrying 
such  a  right  into  effect^  if  he  has  a  decided  superiority  at  sea : 
such  colonies  are  dependent  for  their  existence,  as  colonies,  on 
foreign  supplies;  if  they  cannot  be  supplied  and  defended, 
they  must  &11  to  the  belli^rent,  of  course — and  if  the  bel- 
ligerent chooses  to  direct  his  means  to  such  an  object,  what 
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right  has  a  third  party,  perfectly  neutral,  to  step  in  and  pre- 
yent  the  execution  ?  ^  No  existing  interest  of  his  is  affected  by 
it :  he  can  have  no  right  to  apply  to  his  own  use  the  beneficial 
consequences  of  the  mere  act  of  the  belligerent,  and  to  say, 
*  True  it  is,  you  haye,  by  force  of  arms,  for^  such  places  out 
of  the  exdusiye  possession  of  the  enemy,  but  I  will  share  the 
benefit  of  the  conquest,  and  by  sharing  its  benefits  preyent  its 
progress/  " 

On  behalf  of  the  United  States,  Mr.  Munroe,  in  a  letter  to  Diipnte  be- 
Lord  Mulgraye  of  September  23, 1803,  insisted  that  neutrals  Britun  and 
were  entitled  to  trade,  with  the  exception  of  blockades  and  i^j^^  s^^> 
contrabands,  to  and  between  all  ports  of  the  enemy,  and  in  all 
articles,  although  the  trltde  should  not  haye  been  opened  to 
them  in  time  of  peace.    This  yiew  has,  upon  the  whole,  pre- 
yailed  among  American  statesmen  and  jurists,  though  Chan- 
cellor £ent  has  intimated  a  different  opinion. 

The  question  is  not  free  from  difficulty,  and  the  answer  Sir  B.  Phuii- 
depends  upon  the  familiar  compromise  between  neutral  and^th^sabj^ 
belligerent  rights.     Phillimore^   usefully  distinguishes  the 
following  cases : — 

(1)  The  carrying  on  by  the  neutral  of  the  trade  between  the 
belligerent  mother-country  and  the  colonies. 

(2)  The  carrying  on  the  coasting  trade  of  the  belligerent — 
such  trade  being  confined  in  time  of  peace  to  the  belligerent 
subjects. 

(3)  The  carrying  on  the  trade  by  a  neutral  from  a  port 
in  his  own  country  to  a  port  of  the  colony  of  the  belligerent. 

(4)  The  carrying  on  by  a  neutral  of  a  trade  between  the 
ports  of  the  belligerent,  but  with  a  cargo  from  the  neutral's 
own  country. 

In  the  first  two  cases  the  yiew  seems  reasonable  that  a 
neutral  accepting  a  licence  to  trade  in  effect  incorporates  him- 
self in  the  enemy  fleet,  and  may  fairly  be  treated  as  belligerent. 
As  Mr.  Justice  Story  expressed  it:  "The  property  is  con- Opinion  of 
eidered  pro  hoc  vice  as  enemy's  property,  as  so  completely  mieoaght  not 
identified  with  his  interests  as  to  acquire  a  hostile  character."  J^  ^^^''^*^ 
English  lawyers  will  find  little  to  criticize  in  the  conclusion  *»<i«.^*^i*^e 

^  ^  colonies  of  a 

of  the  same  high  American  authority  on  the  general  question,  belligerent, 
1  « Intemational  Law/'  t<^  iiL  p.  299. 
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whore  no  pi-  ^  The  British,"  he  oontiniiesy  have  extended  the  doctrine  to 
rentdMtt^  cJl  interconrse  with  the  colony,  even  from  or  to  a  nentral 
^^'  country,  and  herein  it  seems  to  me  they  haye  abnsed  the  mie. 

This,  at  present,  appears  to  me  to  be  the  proper  limits  of  the 
role,  as  to  the  colonial  trade  (with  the  mother-oonntry)  and 
the  coasting  trade;  and  the  rule  of  1756  (as  it  was  at  that 
time  applied)  seems  to  me  well  founded,  but  its  late  extension 
is  reprehensibla'*     In  fact,  the  extension  with  which  Mr. 
Justice  Story  quarrels  can  only  be  defended  on  the  assump- 
tion that  the  rights  of  neutrals  are  confined  to  trade  which 
they  possessed  before  the  outbreak  of  war— an  assumption 
quite  impossible  to  reconcile  with  many  facts  which  are  not  in 
question. 
The  doctrine       The  English  application  of  the  rule  in  1793  was  rendered 
▼oyiS^™""  still  more  severe  by  what  was  known  as  the  doctrine  of  con- 
tinuous yoyage.    Orders  in  Council  had  so  &r  relaxed  as  to 
allow  the  importation  of  the  produce  of  the  enemy's  colonies 
into  a  neutral  country,  and  its  exportation  thence  in  a  neutral 
Application     bottom.    This  led  to  colourable  evasions  by  neutral  shippers, 
g^uine  im-    and  the  question  was  much  discussed  by  what  evidence  the 
n^Mcoui^  ^^'^^  fi^  ^^  ^  transhipment  was  to  be  established.    Lord 
^'  Stowell  held  that  the  landing  of  the  goods  and  the  payment 

of  duties  in  a  neutral  harbour  was  evidence  enough  of  a  bona 
Opinion  off  fide  importation.  **  If  these  criteria  are  not  to  be  resorted  to, 
iSjiiXS^'  I  should  be  at  a  loss  to  know  what  should  be  the  test;  and 
ISdTwed^  I  am  strongly  disposed  to  hold  that  it  would  be  sufficient  that 
and  duties  the  goods  should  be  landed  and  the  duties  paid.**  ^ 
^  '  The  real  issue  in  such  cases  was  well  shown  in  a  short  con- 

versation between  the  court  and  counsel  in  the  Polly : ' 

Oourt :  '^  Is  it  contended  that  an  American  might  not  pur- 
chase articles  of  this  nature  (in  Spain)  and  import  them,  bond 
fide,  to  America  on  his  own  account,  and  afterwards  export 
them?*' 

It  was  answered,  ''No,  that  was  not  contended;  but  that  the 

truth  and  reality  of  the  importation  for  his  own  account  was 

the  point  in  question ;  that  all  the  circumstances  in  the  case 

pointed  to  a  near  connection  with  Spanish  interests ;  and  that 

>  The  PoSy,  2  C.  Bob.  at  p.  869.  <  Ibid.,  p.  865. 
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no  proof  was  biought  of  the  payment  of  the  duties  in  America, 
nor  that  the  transaction  was  in  anj  way  conducted  Uke  a 
londfide  importation  for  the  American  market." 

In  the  latter  case  of  the  William,^  the  test  was  stated  by  the 
Court  of  Appeal  to  be  more  general 

^  Let  it  be  supposed/'  the  judgment  ran,'  ^  that  the  party  Sir  w.  Onnt 
has  a  motive  for  desiring  to  make  the  Toyage  appear  to  begin  nsoS)  5  c.  "** 
at  some  other  place  than  that  of  the  original  lading,  and  that  ^^'  ^^'  ^** 
he  therefore  lands  the  cargo  purely  and  solely  for  the  purpose 
of  enabling  himself  to  a£Srm  that  it  was  at  such  other  place 
that  the  goods  were  taken  on  board,  would  this  contriyance  at 
all  alter  the  truth  of  the  fact  ?  If  the  Toyage  from  the  place 
of  lading  be  not  really  ended,  it  matters  not  by  what  acts  the 
party  may  have  eyinced  his  desire  of  making  it  appear  to  have 
been  ended.  That  these  acts  haye  been  attended  with  trouble 
and  expense  cannot  alter  their  quality  or  effect.  The  trouble 
and  expense  may  weigh  as  circumstances  of  eyidence,  to  show 
the  purpose  for  which  the  acts  were  done ;  but  if  the  eyasiye 
purpose  be  admitted  or  proved,  we  can  never  be  bound  to 
accept,  as  a  substitute  for  the  observance  of  the  law,  the 
means,  however  operose,  which  have  been  employed  to  cover  a 
breach  of  it" 

Since  the  Declaration  of  Paris,  the  only  interest  attaching 
to  the  Bule  of  the  War  of  1756  is  that,  according  to  many 
writers,  it  has  bequeathed  to  the  law  of  contraband  the  doctrine 
of  continuity  of  voyage.  It  seems  both  historically  and 
logically  inconsistent  that  the  United  States,  who  were  opposed 
to  the  Bule  of  the  War  of  1756,  should  have  been  the  State 
that  first  engrafted  one  of  the  leading  doctrines  of  that  rule 
on  the  law  of  contraband.  It  is  elsewhere  urged  that  decisions 
of  Lord  Stowell's  time  appear  to  justify  the  conclusion  that  the 
doctrines  of  continuous  voyage  and  the  conveyance  of  contra- 
band were  not  regarded  as  radically  disparate  conceptions  in 
English  prize  courts. 

>  5  C.  Bob.  885.  *  Ibid.,  at  p.  895. 
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THE  BIGHT  OF  YXSTTATION  AND  8EABCH. 

The  ri^fht  of    SiB  H.  S.  Mains  obserTes  that  **  from  the  very  beginning  of 
aetfchafimda-  international  law  a  belligerent  has  been  allowed  to  prevent  a 
DMotai  porta-  q^^i^  ^m  gapplying  his  enemy  with  things  capable  of  being 
Yattei  on  the  used  immediately  in  war.^  Vattel  snpplies  the  corollary :  ^  We 
"*^^  ***"  *  cannot  prevent  the  conveyance  of  contraband  goods  without 
searching  neutral  vessels  that  we  meet  at  sea,  therefore  we 
have  a  right  to  search  them.  ...  At  present^  a  neutral  ship 
refusing  to  be  searched  would  from  that  proceeding  alone  be 
condemned  as  lawful  prize.***    In  what  Phillimore  considers 
''one  of  the  most  careful  and  best  reasoned  judgments"  of 
f^S^^u  Lord    Stowell,  that  great  judge  reminds  us  that,  in  the 
(1799)  1  Sob.  above  passage,  Yattei  was  to  be  considered  not  as  a  lawyer 
'  merely  delivering  an  opinion,  but  as  a  witness  asserting  fSsMsts 

as  to  the  existing  practice  of  modem  Europe  (i.e.  in  1758). 
Lord  Stowell  then  proceeded  to  express  some  surprise  that 
Yattei  should  have  mentioned  it  as  a  modem  law,  since  it  is 
a  principle  of  the  civil  law,  on  which  international  law  is 
founded,  that  a  contumacious  refusal  to  submit  to  fair  inquiry 
infers  all  the  penalties  of  convicted  guilt.  Lord  Stowell 
proceeded,  ^Conformably  to  this  principle  we  find  in  the 
celebrated  French  Ordinance  of  1681,  now  in  force.  Article  12, 
'  That  every  vessel  shall  be  good  prize  in  case  of  resistance 
and  combat ; '  and  Yalin,  in  his  smaller  Commentary,  p.  81, 
says  expressly,  that  although  the  expression  is  in  the  con- 
junction, yet  resistance  alone  is  sufficient.    He  refers  to  the 

^  Lecinree,  **  International  Law,*  t.  p.  105. 
*  **  Droit  dm  Gena,**  L  iil  c  riij  s.  114. 
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Spanish  Ordinanoe,  1718,  eyidently  oopied  from  it,  in  wbich 
it  is  expressed  in  the  disjnnctiyey  'in  case  of  resistance  or 
combat.'  ''And  recent  instances  are  at  hand  and  within  view 
firom  which  it  appears  that  Spain  continues  to  act  upon  this 
principle.  The  first  time  in  which  it  occurs  to  my  notice  on 
the  inquiries  I  have  been  able  to  make  in  the  institutes  of  our 
own  country  respecting  matters  of  this  nature,  excepting  what 
occurs  in  the  Black  Book  of  Admiralty/  is  in  the  Order  of 
Council,  1664^  Article  12,  which  directs, '  That  when  any  ship, 
met  withal  by  the  Boyal  Navy  or  other  ship  commissionated^ 
shall  fight  or  make  resistance,  the  said  ship  and  goods  shall 
be  adjudged  lawful  prize.'  A  similar  article  occurs  in  the 
Proclamation  of  1672.  I  am  aware  that  in  those  orders  and 
proclamations  are  to  be  found  some  articles  not  very  consistent 
with  the  law  of  nations  as  understood  now,  or  indeed  at  that 
time;  for  they  are  expressly  censured  by  Lord  Clarendon 
(Life,  p.  242)."'  Even  supposing  that  these  seyenteenth- 
century  proclamations  are  inconsistent  with  the  right  of 
visitation  and  search  as  understood  now,  the  astonishing  fact 
remains  that  this  belligerent  right  was  admirably  described  in 
the  "liber  Niger  Admiralitatis"  so  far  back  as  the  middle  of  the 
fourteenth  century.  It  is,  therefore,  curious  to  note  that  prize 
law  in  this  country,  the  most  essential  part  of  the  maritime 
law  of  war,  seems  to  claim  a  considerably  earlier  notice  than 
the  maritime  law  of  general  average,  the  first  case  of  which 
occurred  in  Elizabeth's  reign.'  In  this  country  the  law  of 
general  average  does  not  apply  to  the  case  of  a  successful 
defence  of  a  private  armed  vessel.  It  does  not  seem  irrelevant, 
in  view  of  the  important  part  that  might  conceivably  be 
played  by  mail  steamers  of  large  size  armed  for  purposes  of 

1  The  referaiee  hero  is  to  the  ^'BUeke  Booke  of  Adminltj"  (Liber  Niger 
Admiralitatis),  B.  7  ft  8.  Sir  Traven  Twias  wmgoB  the  date  of  this  portion  of  the 
<•  Backe  Booke" to  somewhere  between  1887  a.d.  and  1861  a.d^  Introd.  p.  xix. 
He  further  points  out  that "  An  early  instance  of  the  Admiral's  jodieial  anthoritj 
to  decide  the  question  of  prize  or  no  prise  occurs  in  a.d.  1857  "  C*  Bym.  Fold.,*  p.  14). 
It  is  interesting  to  note  that  No.  7  B.*  beyond  all  question,  is  a  provision  on  the 
right  of  search  in  time  of  war.  (See  also  Phillimoro's  **  International  Law," 
Tol.  ilL  p.  486,  and  note.) 

«  The  Mafia,  (1799)  1  Bob.,  840, 863,  d  sag. 

*  IReks  T.  PdUngton,  (1590)  F.  Moore,  297. 
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self-defence  in  time  of  w&r»  to  recollect  that  by  the  laws  of 
other  European  countries,  a  construction  has  been  placed  upon 
the  law  of  general  ayerage  by  which,  in  the  case  of  a  successful 
defence  by  a  prirate  armed  vessel,  the  owners  of  the  different 
interests  in  vessel  and  cargo  are  liable  to  contribute  in  general 
average  both  to  the  "*  wounds  of  the  ship ''  and  the  wounds  of 
the  sailors.^  It  is  submitted  that  this  circumstance  throws  a 
light  on  the  Continental  tendency  to  fit  out  Volunteer  Fleets 
as  instanced  by  the  action  of  Prussia  in  1870,  and  by  that 
of  Bussia  in  the  late  Busso-Japanese  War.  In  the  Nereide, 
((1814)  8  &  9  Cranch,  I.  Wheaton,  Ourtis*  Decrees  Supreme 
storj,  J.,  on    Court  of  the  United  States,  322,  426-7),  Story,  J.,  said— 

of  the  right  of  ''  The  Black  Book  of  the  Admiralty  expressly  articulates 
vifitation  and  that  any  vessel  making  resistance  may  be  attacked  and  seized 
'^'^^  as  enemies ;  and  this  nile  is  enforced  in  the  memorable  raize 

instructions  of  Henry  YIIL:  Clerk's  Praxis,  164;  ±U)b. 
Collect  Marit,  p.  10,  and  note,  and  p.  118.  The  ordinance  of 
France,  1584,  is  equally  broad;  ana  declares  all  such  vessels 
to  be  good  prize ;  and  this  has  ever  since  remained  a  settled 
rule  in  the  prize  code  of  that  nation.  Yalin  informs  us  that  it  is 
also  the  rule  of  Spain;  and  that  in  France  it  is  applied  as  well 
to  French  vessels  and  cargoes,  as  to  those  of  neutrals  and 
allies.  Coll.  Marit.,  118;  Yalin,  *  Traits  des  Prises,'  c  v.  s.  80. 
There  is  not  to  be  found  in  the  maritime  code  of  anv  nation  or 
in  any  commentary  thereon,  the  least  glimmering  of  autJ^ority 
that  distinguishes,  in  case  of  resistance,  the  fate  of  the  cargo 
from  that  of  the  ship." 

Mr.w.RHaH     Mr.  W.  K  Hall  observes— 

^The  privilege  has  never  been  denied  to  a  belligerent  of 
intercepting  the  access  to  his  enemy  of  such  oommraities  as 
are  capable  of  bein^  immediately  used  in  the  prosecution  of 
hostilities  against  himself." 

The  right  of  visitation  and  search  is  indissdubly  connected, 
as  Yattel  observes,  with  the  prevention  of  the  conveyance 
of  contraband.  One  quotation  given  by  Halleck  from  the 
^  filacke  Booke  of  Admiralty  "  has  clearly  nothing  to  do  with 
the  beUigerent  right  of  search,  but  seems  confined  to  the 
execution  of  revenue  laws  or  other  municipal  regulations  in 
1  2ViflorT.  OiiHi^a816^6Tkni,e06. 
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the  ports  and  bays  or  within  one  marine  leagae  of  the  coast.^ 
Bnt  Sir  Trarers  Twiss,  in  a  note  to  No.  7  B.  "^  Blacke  Booke/' 
says  that  the  law  and  cnstom  on  the  subject  of  the  belligerent 
right  of  search  are  set  forth  in  a  letter  from  Edward  III.  to 
Peter,  King  of  Aragon.    In  Kent's  Commentaries  it  is  stated  ^^*  of  Tin- 
that  **ihe  right  of  visitation  and  search  is  founded  upon  neces-  search  excla- 
sity,  and  is  strictly  a  war  right,  and  does  not  rightfully  exist  den/or w^* 
in  time  of  peace,  unless  conceded  by  treaty."^    Lord  Stowell 
said,  ''No  one  can  exercise  the  right  of  yisitation  and  search 
upon  the  high  seas,  except  a  belligerent  power/''    A  great 
number  of  treaties  or  conyentions  were  concluded  (1831-40)  by 
which  different  countries  conceded  to  each  other  the  right  of 
yisitation  and  search  in  time  of  peace  for  the  suppression  of 
the  slaye  trade.^    A  discussion  arose  between  the  Goyemments 
of  Great  Britain  and  the  United  States  out  of  the  claims  of 
British  cruisers  on  the  coast  of  Africa  to  yisit  American 
yessels  suspected  of  being  engaged  in  the  slaye  trade.    It 
was  common  ground  that  *'  the  Bight  of  Approach/'  as  it  is  Bight  of  ap- 
called,  on  the  high  seas  in  time  of  peace  could  be  exercised  o?S»m  fo?** 
in  the  case  of  piracy.    The  issue  between  the  two  countries  ??«▼«>*»<»  of 
was  whether  the  slaye  trade  was  piracy  or  not.    It  had  pre- 
yiously  been  decided  by  the  courts,  both  of  England  and 
America,  that  the  slaye  trade  was  not  contrary  to  the  law 
of  nations.^    In  1858  Lord  Lyndhurst  stated  that  any  inter-  Whether  the 
ference  by  a  British  cruiser  with  a  yessel  which  bore  thep|j][^,    ^ 
American  flag  would  inyolye  apology  and  reparation  if  the 
yessel  were  justified  in  using  that  flag.    In  1862,  by  treaty. 
Great  Britain  and  the  United  States  mutually  conceded  the 
right  to  yisit  merchant  yessels  of  the  other  country  which  were 
suspected  of  engaging  in  the  slaye  trade.    The  subject  is 
now  regulated  by  the  General  Act  of  the  Brussels  Conference  Bj  Genena 
relatiye  to  the  slaye  trade,  signed  at  Brussels,  1890.    Within  coliet^^^ 
a  cerUdn  aone,  the  signatory  Powers  haye  agreed  to  exercise  Jf^^^^^a' 
the  right  of  yisit,  search,  and  detention  (droit  de  visite,  de  ^  exerdaed 

for  prerentioQ 

*  **  Internaiioiial  Law,"  yoL  ii  p.  240.  of  slaye  trade. 

*  Commentate  on  American  Law,  toL  t  p.  153. 

*  The  Lottia,  2  DodB.»  Bep.  210. 

«  Pitto^e  and  DuTerdj,  ''Dee  PriseB,"  tit.  L  e.  Hi. 

*  The.i»Mo2>0,lOWheat,B.66;  The  jDiana,  1  Dods.,  B.  95. 
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reeketthe  H  ie  $aime)  of  yaaeb  at  te*  (rf  lets  than  500  tons 
budoK,  which  there  is  leasoo  to  beliere  are  engaged  in  the 
•lare  trade.  In  the  earlj  part  of  the  nineteenth  centoiy, 
Oreat  Britain  claimed  and  exerciaed  a  right  of  search  orer 
the  pnblio  armed  Tessehi  of  the  United  States  for  desertara 
from  the  British  arm  j  and  naTj.  Such  a  pretension  cannot 
now  be  serioosly  nrged.^  The  result  is  that  the  right  off 
Tisitation  and  search  in  time  of  peace  is  limited  to  the 
purpose  of  ascertaining  the  national  character  of  a  sospected 
TesseL  It  is  thns  called  in  French  droit  ffenjuiu  ie  pamOam 
as  opposed  to  the  right  of  Tintation  and  search  in  time  of 
war  (droit  de  viiite  au  de  reeherM).  The  fnmer  maj  be 
exercised  either — 

(1)  In  the  case  of  suspected  piracy ; 

(2)  In  the  case  of  yessels  committing  crimes  aeainst  mnni* 

cipal  law  in  ^  the  territorial    waters  of  the  Power 

making  the  Tisit ; 
(8)  In  the  case  of  vessels  suspected  of  hsTing  hostile  intent 

against  a  Power  in  time  of  peace ; 
(4)  Under  the  (General  Act  of  the  Brussels  Conference,  1890. 

With  the  abore  exceptions,  therefore,  in  modem  times  the 

right  of  Tisitation  and  search  {drcitds  vi$ite  et  de  reeherehe)  can 

only  be  exercised  in  time  of  war. 

^[Jl^^  The  usual  mode  adopted  by  most  of  the  maritime  Powers 

riffatofTid-    of  Europe  of  summoning  a  neutral  to  undergo  Tintation  is 

March.  the  firing  of  a  cannon  on  the  part  of  the  belligerent    This  is 

called  by  the  French  Bemance,  amp  d!as$urance,9aid,  in  English, 

ModabjSriiig  affirming  gun.*    It  is,  undoubtedly,  the  duty  of  the  neutral 

TemL  to  obey  such  a  summons,  but  there  is  no  positiTe  obligation 

on  the  belligerent  to  fire  such  an  affirming  gun,  for  its  use  is 

by  no  means  uniTcrsaL  HoreoTcr,  any  other  method,  as  hailing 

by  signals,  of  summoning  a  neutral  to  submit  to  such  an 

examination  is  no  less  effectiTe  than  the  j^ffifynipg  gan,  if  the 

summons  is  actually  communicated  to,  and  understood  by,  the 

neutral    The  means  used  are  not  essential,  but  the  feet  of 

>  HaU^  ^IntaniAtioiya  Law  *  5th  ad.,  p.  7ia 

«  ••  Awoiwar-  maana  "to  wan  in  a  lood  Toioa,*  md  «to  rammoa:"    cf. 
HaUaek'a  •<  iBtanatiaoal  Law,**  YoL  L  p.  58a 
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flummons  aotoally  communicated  is  necessary  to  acquit  the 
Tisiting  vessels  of  all  damages  following  upon  neutral  dis- 
obedience.^ Treaties  in  international  law  operate  as  excep- 
tions.' Seyeral  treaties  have  a£Srmed,  modified,  or  taken 
away,  between  the  contracting  parties,  the  right  of  visitation 
and  search.  It  is  to  be  remarked  that  all  treaties  which  have 
been  concerned  with  this  subject  have  admitted  the  exercise  of 
this  right  in  time  of  war."  The  leading  treaty  which  affirms 
and  incorporates  the  common  law  of  nations  upon  this  subject 
is  the  famous  Treaty  of  the  Pyrenees  (1659)  between  France 
and  Spain,  Article  17.  It  is  noticeable  that  the  article 
of  the  Treaty  of  the  Pyrenees  confines  the  right  of  search  to 
the  examination  of  the  passports  and  certificates,  and  omits,  or, 
indeed,  implicitly  excludes,  the  right  of  search  of  the  cargo. 
It  is  dear,  from  the  judgment  of  Lord  Stowell  in  the  Maria, 
(1799)  1  Bob.  340,  359,  that  the  right  of  visitation  and  search 
in  English  law  extends  to  search  of  the  cargo.  It  is  of  some 
interest  to  note  that  in  a  debate  on  the  Appropriation  Bill,^ 
on  which  the  question  of  British  shipping  and  Bussia  was 
raised,  the  Prime  Minister,  apparently  following  the  judgment 
of  Lord  Stowell  (ntpra),  expressed  a  decided  opinion  that  a 
belligerent  who  captured  a  vessel  had  a  right  to  examine  the 
eargo. 

The  1  right  of  search  is  sometimes  denied  in  the  case  of  Ooatinental 
vessels  xmder  convoy.    The  first  instanoe  in  which  the  immu-  rigbt  ol  seareli 
nity  of  oonvoyed  vessels  was  asserted  was  by  a  declaration  of  2S2i^^' 
Queen  Christina  of  Sweden,  August  16,  1653.     The  most  c^wyed  ret- 
recent  chapter  to  the  history  of  the  question  is  the  scheme  of 
the  ImtiitU  de  Droit  International^  for  a  Biglement  des  Prises  ^^^^^^pM  br 
Maritimes,  by  which  the  visit  of  neutral  veraels,  convoyed  by  intenutioiiAl 
ships  of  war  of  their  own  State,  is  prohibited.     The  naval  ^^'  ^^^' 
prize  code  of  the  institute  represents  the  modem  Continental 

1  Cf.  Hallack't  **  Internatioiitl  Law,"  toL  ii  p.  258,  and  anthoritiae  there  cited. 

s  Cf .  Englith  Beplj  to  FkusBuui  **  Exposition  dei  MotifiB,"  CoUeeUmea  Jnridiea, 
▼oL  L  p.  144,  ttyled  bj  Historieus  (Letten,  « International  Law,"  p.  202)  aa 
'  best  model  of  reason  and  oonmum  sense  which  can  be  jmiposed  to  a  jtiridi^ 
writer."  It  seems  at  a  latter  date  to  haTe  been  the  Tiew  of  Pitt  Q*  SpeecheSi'' 
▼ol.  iiL  p.  227, 228)  that  treaties  operated  as  creating  exceptions. 

*  «*DeHanterenille,''tiiLp.45a  *  2V«iei,  Angost  12, 1904. 

s  M  Annnaire,**  1888,  ^  215. 
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Tiew  of  prize  law  as  opposed  to  that  of  England  and  the 
^S^^^n.  ^^*^  States.  It  was  passed  by  a  majority  of  the  members 
of  the  institute,  but  opposed  by  the  English  representatiyes. 
The  Institute  of  International  Law,  on  the  subject  of  the  im- 
munity of  convoyed  yessels  from  the  right  of  search,  did  little 
more  than  reaffirm  the  principle  of  the  armed  neutrality. 
England  has  always  from  the  first  resisted  the  doctrine  of  the 

Bnt  limited     immunity  of  convoyed  vessels.    But  in  1801,  by  treaty  with 

mode  of,  ftc- 

eeptedbj,      Bussia,  Sweden,  and  Denmark,  Oreat  Britain  modified  her 

^  resistance  to  the  doctrine  so  far  as  to  abstain  from  exercising 

a  right  of  search  over  convoyed  vessels,  except  where  ground 
for  suspicion  existed,  and  then  only  in  the  presence,  if  re- 
quired, of  an  officer  of  the  neutral  public  armed  vessel  convoy- 
ing the  merchant  ships.  But  by  treaty  in  1812  and  1814 
matters  reverted  to  their  old  footing,  and  left  the  Baltic 
powers  free  to  assert,  and  Great  Britain  to  refuse,  the  im- 
munity of  convoyed  vessels.  England  has  perhaps  sacrificed 
something  in  the  late  war  by  adhering  to  her  traditional 
policy.  Bussia,  of  all  Powers  in  the  world,  could  least  com- 
plain of  another  Power  asserting  the  doctrine  of  the  immunity 
Doubtful  ex-  of  convoyed  vessels.  Great  Britain  could  ground  her  adhesion 
j^^^f^     to  the  doctrine  on  the  prize  code  of  the  Institute  of  Intema- 

fosd  to  recoff-  tional  Law  with  more  reason  as  Bussia  purports  to  derive 

niM  unmniuiT  *■     ^ 

^ooQTojed     her  naval  regulations  from  that  prize  code.    At  the  present 

day  the  result  of  Great  Britain  adhering  to  the  doctrine 
of  the  immunity  of  convoyed  vessels  would  be  the  protection 
of  all  her  shipping  in  the  Far  East,  except  such  as  wilfully 
engaged  in  the  conveyance  of  contraband.  The  Malaoea 
incident  would  have  been  impossible.  When  it  is  remembered 
that  the  Foreign  Enlistment  Act,  1870,  s.  8,  not  only  embar- 
rasses an  important  branch  of  British  industry,  but  also  greatly 
exceeds  the  requirements  of  international  law,  the  self-denying 
character  of  the  neutrality  at  Great  Britain  becomes  clear.  In 
the  interests  of  what  Historicus  called  **  the  sacred  traditions 
of  neutrality,"  Great  Britain  embarrasses  industry  at  home, 
and,  in  the  light  of  the  experience  of  the  late  war,  to 
some  extent  injures  her  mercantile  marine.  And  all  this 
oould  be  remedied  by  a  repeal  of  the  shipbuilding  section  of 
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the  Foreign  Enlistment  Act,  and  by  onr  accession  to  a  prin- 
ciple passed  by  the  majority  of  the  members  of  the  Institute 
of  International  Law  in  1882.  The  fact  that,  with  the  excep- 
tion of  the  American  Civil  War,  this  country  has  nerer  been 
called  upon  to  consider  its  position  as  a  neutral  in  a  war  between 
two  powerful  maritime  nations,  constitutes  an  obyiously  suffi* 
dent  reason  for  withdrawing  its  refusal  to  the  doctrine  of  the 
immunity  of  conyoyed  yessels.  Were  we  to  adopt  that 
principle,  our  powerful  navy  would  afford  complete  protection 
to  all  the  mercantile  marine  which  is  engaged  in  legiti- 
mate trade.  There  would  be  no  real  apostasy  in  our  doing 
so,  since  there  is  the  precedent  of  1801.  And,  in  any  event, 
no  future  historian  could  compare  our  action  with  that  of 
the  States  who  formed  the  first  armed  neutrality.  In  that 
case  the  moral  sense  is  justly  offended  at  a  renunciation 
of  principles  only  a  few  years  after  they  were  openly  adhered 
to.  But  it  is  practically  nearly  a  century  since  Great  Britain 
refused  to  admit  immunity  to  convoyed  vessels.  Since  then 
England  has  made  memorable  sacrifices,  in  1856  and  in  1872, 
to  the  sacred  traditions  of  neutrality,  and  the  result  on  neither 
occasion  has  been  such  as  to  warrant  either  a  repetition  or 
continuance  of  the  process. 

^It  may  be  said  that  our  present  assumption  of  neutrality 
only  fulfils  the  high  ideals  which  Mr.  Canning  advocated 
^with  an  imagery  wrought  up  with  consummate  skill,  and 
expressed  in  language  of  extraordinary  beauty/'^  But  the 
theme  of  Mr.  Canning  in  1819  was  that  the  neutrality 
suitable  for  this  country  was  to  be  dictated  by  a  chivalrous 
regard  for  the  weakness  of  Spain.  A  weak  State,  Spain 
could  not  enforce  from  Oreat  Britain,  a  powerful  neutral, 
any  exact  standard  of  neutrality.  This  very  circumstance^ 
Mr.  Canning  argued,  ought  to  make  this  country  adopt  the 
same  standard  of  neutrality  that  she  would  adopt  if  she  were  a 
weak  neutral  and  Spain  a  powerful  belligerent.  It  would  not 
be  reasonable  to  apply  this  reasoning  to  the  present  political 
position,  especially  when  it  is  remembered,  as  it  must  be, 
that  we  have  even  bettered  Mr.  Canning's  instruction,  and 
>  Maj*t  **  Constitiitionil  Hittoiy,*'  j6L  ii.  p.  119. 
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imposed  neutral  duties  on  oniselves  beyond  the  requirements 
of  international  law.  It  is  a  question  which  demands  con- 
sideration whether  the  injury  to  Oreat  Britain  when  a  bel- 
ligerent of  freeing  oonyoyed  vessels  would  not  be  compensated 
in  periods  of  neutrality. 

P  In  giving  evidence  before  the  Boyal  Commission  on  supply 
of  food  and  raw  material  in  time  of  war,  Professor  T.  E. 
Holland,  ELO.,  observed  that  it  was  ^  a  most  striking  fact  '* 
that  the  whole  of  the  European  Continent  and  America  were 
apparently  against  us  in  maintaining  the  right  of  visiting  a 
convoyed  fleet  Almost  all  the  authorities  on  the  Continent 
are  in  fietvour  of  the  exemption  of  convoyed  neutral  vessels  from 
yidt,  search,  and  capture.  The  exemption,  in  the  case  of  the 
United  States,  is  enforced  by  Article  3  of  the  Naval  War 
Code.  Professor  T.  E.  Holland,  E.C.,  also  pointed  out  on  this 
occasion  that  not  only  would  conceding  immunity  to  convoyed 
vessels  act  beneficially  on  the  maritime  interests  of  this  country 
when  it  was  neutral,  but  in  time  of  war,  Great  Britain  being  a 
belligerent,  it  would  have  the  effect  of  enabling  supplies  of 
food  to  reach  this  country  from  America.^ 

The  following  are  leading  decisions  on  the  subject  of  the  right 
of  visitation  and  search  in  English  and  American  Courts : — 

CMeson  the  (1)  The  Nereide  (1814),  9  Cranch,  440,  which  decided  that 
]^^isi  M^  the  riffht  of  search  is  not  a  right  wantonly  to  vex  or  control 
ttDdtheriffht  neutral  commerce,  or  indul^  idle  curiosity;  but  it  grows  out 
€l  i^proaeh.  of  and  is  anciUary  to  the  right  of  capture,  and  can  never  arise 
except  as  a  means  to  that  end. 

(2)  The  Maria,  (1799)  1  Bobson,  340.  This  case  is  referred 
to  oy  Mr.  W.  E.  Hall  *  as  the  recognized  expression  of  English 
doctrina  Lord  Stowell  (then  Sir  W.  Scott)  said  tupra,  pp. 
359,  360,  **  That  the  right  of  visiting  and  searching  merdiant 
ships  upon  the  high  seas,  whatever  oe  the  ships,  whatever  be 
the  cargoes,  whatever  be  the  destinations,  is  an  incontestible 
right  of  the  lawfully  commissioned  cruisers  of  a  belligerent 
nation.  I  say,  be  the  ships,  the  cargoes,  and  the  destination 
what  they  may,  because,  tul  they  are  visited  and  searched,  it 
does  not  appear  what  the  ships,  or  the  cargoes,  or  the  destina- 
tions are ;  and  it  is  for  the  purpose  of  ascertaining  these  points 
that  the  necessity  of  this  nght  of  visitation  and  search  exists. 

>  Beport  of  Bojal  GommiMion,  ibid.,  mpra,  T.  ii.  Od.  26i4,  p.  232.    Evidonoa. 
t  u  intenifttioiul  Ltw,**  6th  ed.,  p.  724  and  note. 
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This  right  is  so  clear  in  principle  that  no  man  can  deny  it 
who  admits  the  legality  of  mantime  capture,  because  if  you 
are  not  at  liberty  to  ascertain  by  sufficient  inquiry  whether 
there  is  property  that  can  legally  be  captured,  it  is  impossible 
to  capture.  .  .  .  The  right  is  equally  clear  in  practice ;  for 
practice  is  uniform  and  universal  upon  the  subject  The  many 
European  treaties  which  refer  to  tnis  ri^ht  refer  to  it  as  pre- 
existing, and  merely  regulate  the  exercise  of  it.  All  writers 
upon  the  law  of  nations  unanimously  acknowledge  ity  without 
the  exception  of  Hubner  himself  the  great  champion  of 
neutral  privileges.  In  short,  no  man  in  the  least  degree 
oonyersant  in  subjects  of  this  kind  has  ever,  that  I  know  of^ 
breathed  a  doubt  upon  it.  The  right  must  unquestionably 
be  exercised  with  as  little  of  personal  harshness  and  of  vexation 
in  the  mode  as  possible ;  but  soften  it  as  much  as  you  can,  it  is 
still  a  right  of  torce,  though  of  lawful  force— something  in  the 
nature  of  ciyil  process,  where  force  is  employed,  but  a  lawful 
force,  which  cannot  lawfully  be  resisted.  The  only  case  where 
it  can  be  so  in  matters  of  this  nature,  is  in  the  state  of  war  and 
conflict  between  two  countries,  where  one  party  has  a  perfect 
right  to  attack  by  force,  and  the  other  has  an  equally  perfect 
right  to  repel  by  force.  But  in  the  relative  situation  of  two 
countries  at  peace  with  each  other,  no  such  conflict  of  rights 
can  possibly  exist" 

(3)  The  Mariams  Flora,  (1826)  9  Wheaton,  39,  decided  that 
though  the  right  of  search  of  foreign  yessels  does  not  exist  in 
time  of  peace,  yet  a  cruiser  has  a  right  to  approach  for  purposes 
of  observation.  There  is  no  obligation  to  affirm  a  flag  with  a 
gun  by  an  American  cruiser  in  time  of  peace.  The  yessel  so 
approached  in  time  of  peace  is  under  no  obligation  to  lie  by, 
but  neither  has  she  a  right  to  fire  at  a  cruiser  approaching, 
upon  a  mere  conjecture  that  she  is  a  pirate,  aud  if  this  be  done, 
the  cruiser  may  lawfully  repel  force  with  force,  and  capture 
her. 

(4)  The  Catherine  Elizabeth,  (1804)  5  Bobson  232,  which 
decided  that  resistance  by  an  enemy  master  will  not  affect  the 
cargo,  being  the  property  of  a  neutral  merchant 

(5)  The  Eleanor,  (1817)  2  Wheaton  262,  which  decided 
that  the  commander  of  a  squadron  is  liable  to  individuals 
for  the  trespasses  of  those  under  his  command,  in  case  of 
positive  or  permissive  orders,  or  of  actual  presence  and  co- 
operation. Where  a  capture  has  actually  taken  place,  with  the 
assent  express  or  implied,  of  the  commander  of  a  squadron^ 
the  prize-master  may  be  considered  as  a  bailee  to  the  use 
of  the  whole  squadron,  who  are  to  share  in  the  prize  money, 
and  thus  the  commander  may  be  made  responsible;  but  not  so 
as  to  mere  trespasses,  unattended  with  a  conyersion  to  the  use 
of  the  squadron.  The  commander  of  a  single  ship  is  responsible 
toi  those  under  his  command,  as  arei  likewise,  the  owners  of 
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privateers  for  the  conduct  of  the  commanders  appointed  by 
them.  To  detain  for  examination  is  a  right  which  a  belligerent 
may  exercise  over  every  vessel,  except  a  national  vessel,  which 
he  meets  with  on  the  ocean.  The  principal  right  necessarily 
carries  with  it  all  the  means  essential  to  its  exercise ;  among 
these  may,  sometimes,  be  included  the  assumption  of  the 
disguise  of  a  friend  or  an  enemy,  which  is  a  lawful  stratagem 
in  war. 

If,  in  consequence  of  the  use  of  this  stratagem,  the  crew  of 
the  vessel  detamed  abandon  their  duty  before  uiey  are  actually 
made  prisoners  of  war,  and  the  vessel  is  thereby  lost,  the 
captors  are  not  responsible.  Whenever  an  officer  seizes  a 
vessel  as  prize,  he  is  bound  to  commit  her  to  the  care  of  a 
competent  prize-master  and  crew:  not  because  the  original 
crew,  when  left  on  board  (in  the  case  of  the  seizure  of  a  vessel 
of  a  citizen  or  neutral),  are  released  from  their  duty  without 
the  assent  of  the  master,  but  from  the  want  of  a  right  to  sub- 
ject the  captured  crew  to  the  authority  of  the  captor's  officer. 
jBut  this  rule  does  not  extend  to  the  case  of  a  mere  detention 
for  examination,  which  the  commander  of  the  cruising  vessel 
may  enforce  by  orders  from  his  own  quarter-deck,  and  may 
therefore  send  an  officer  on  board  the  vessel  detained  in  order 
more  conveniently  to  enforce  it,  without  taking  the  vessel  out 
of  the  possession  of  her  own  officers  and  crew. 

The  modem  usage  of  war  authorize  the  bringing  one  of  the 
principal  officers  of  the  vessel  detained  on  boara  the  bel- 
ligerent vessel  with  the  papers  for  examination. 

(6)  The  Fanny,  (1814)  1  Dods.  443,  which  decided  that 
salvi^e  is  due  for  the  recapture  of  neutral  goods  previously 
taken  by  the  enemy  on  board  a  British  armed  ship. 

(7)  The  miza  and  Eaty,  (1805)  6  Bob.  185,  which  decided 
that  even  when  the  master,  supercargo,  and  owners  of  a  ship 
are  implicated  in  the  same  mtention  of  concerting  fraud 
against  the  belligerent  rights  of  this  country,  the  vessel  will 
oe  restored  when  she  is  seized  after  she  has  been  released,  and 
is  sailing  with  a  copy  of  her  restitution  on  board.  A  captor 
cannot  recover  his  costs  if  he  withholds  papers. 

(8)  The  Nicholas  and  Jan  was  alluded  to  by  Lord  Stowell  in 
the  case  of  the  Betsey,  (1798)  1  Bob.  92,  96,  in  the  following 
terms:  ^The  Nicholas  and  Jan  (1784)  was  one  of  several 
Dutch  ships  taken  at  St  Eustatius,  and  sent  home  under  convoy 
to  England  for  adjudication.  In  the  mouth  of  the  Channel 
they  were  retaken  by  the  French  fleet;  there  was  much 
neutral  property  on  bourd,  sufficiently  documented,  and  in 
that  case  a  demand  was  made  on  behalf  of  a  merchant  of 
Hamburg  for  restitution  in  value  from  the  original  captor. 
It  was  argued,  I  remember,  that  the  captors  had  wilfully 
exposed  the  property  to  danger  by  bringing  it  home,  whilst 
they  might  have  lescnrted  to  the  Admindty  Courts  in  the 
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West  Indies ;  and,  therefore,  that  the  claimants  were  entitled 
to  demand  indemnification  from  them.  But  on  this  point  the 
court  was  of  opinion  that,  under  the  dnbioos  circumstances  in 
which  those  cases  were  inyolved,  and  under  the  pressure  of 
important  concerns  in  which  the  commanders  were  engaged, 
they  had  not  exceeded  the  discretion  which  is  necessarily 
intrusted  to  them  by  the  nature  at  the  command.  It  was 
also  urged  against  the  claimants  in  that  case  that  since  the 

Sroperty  had  been  retaken  by  their  allies,  they  had  a  right  to 
emand  restitution  in  specie  from  them ;  and  on  these  grounds 
our  courts  rejected  their  claims.'* 

(9)  The  Sarah,  (1801)  3  Bob.  330,  which  decided  that  a 
prayer  to  admit  extraneous  eyidence  on  the  part  of  the  captor 
to  show  an  illegal  course  of  trade  will  not  be  granted,  there 
being;  nothing  m  the  original  eyidence  to  point  to  such  a 
suspicion.  The  Court  of  Admiralty  is  at  all  times  studious 
to  preserye  the  simplicity  of  prize  proceedings. 

(10)  The  Rifting  Sun,  (1799)  2  Bob.  104,  which  decided  that 
though  spoliation  of  papers  is  not  a  cause  of  condemnation,  a 
master  will  be  refdsed  nis  freight  when  there  is  a  spoliation 
unaccounted  for  and  unexplained  traced  home  to  him,  and 
when  the  master  asserts  himself,  on  the  strength  of  incredible 
eyidence,  to  be  the  owner  of  a  great  part  of  we  cargo,  a  great 
part  of  which  consists  of  specie. 

(11)  Livinaston  db  OiUhrist  y.  Maryland  Insuranoe  Company, 
which  decided  that  a  policy  of  marine  insurance  is  not  ayoided 
by  the  concealment  of  spurious  papers  coyered  with  a  bel- 
ligerent character,  if  it  be  necessary  and  allowable  to  haye  on 
bcNurd  such  papers  by  the  usage  and  coarse  of  trada  The 
rule  that  concealment  and  spoliation  of  papers,  while  they  do 
not  ordinarily  induce  a  condemnation  of  the  property,  always 
afford  cause  of  suspicion,  and  justify  capture  and  detention, 
does  not  apply  to  spurious  papers  coyered  with  a  belligerent 
character  for  the  purpose  of  protection. 

(12)  The  HwUer,  (1815)  1  Dods.  480,  where  it  was  held  that 
though  by  the  law  of  eyery  maritime  court  of  Europe  spolia- 
tion of  papers  not  only  excludes  further  proof,  but  does  per  se 
infer  condemnation,  the  laxity  of  our  code  has,  howeyer, 
modified  the  rule  to  this  extent,  that,  if  all  other  circumstances 
are  clear,  this  circumstance  alone  shall  not  be  damnatory,  par- 
ticularly if  the  act  was  done  by  a  person  who  has  interests  of 
his  own  that  might  be  benefited  by  the  commission  of  this 
injuriousjact.  The  reason  for  the  rule  that  spoliation  works 
condemnation  is  that  it  is  founded  on  a  presumption  juris 
ei  de  jure  that  it  was  done  for  the  purpose  of  suppressing 
eyidence. 

Eyen  in  English  prize  law  spoliations  generate  a  most 
un&yourable  presumption,  Sir  W.  Scott  oroerying  that  "a 
case  that  escapes  with  such  a  brand  upon  it  is  only  sayed  so 
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M  by  fire.**  In  nidi  oases  farther  proof  conabts  putlj  of 
aflBdAYito  and  papers  not  on  board  tne  vessel,  partly  of  the 
oondnot  of  the  parties.  The  farther  proof^  in  onier  not  to  let 
in  oondemnaticA  of  the  vessel*  where  there  has  been  spolistion 
of  papers,  mnst  be  overwhelming  prool 

(IS)  The  Oammercm^  (1816)  1  Wheatoi,  882,  which  deMei 
that  a  nentnd  shijp,  laden  with  provisions,  enemv's  proportj, 
and  the  growth  of  the  enemy's  ooontry,  specially  permitted 
to  be  exported  for  the  supply  of  his  foroes,  is  not  entitled  to 
freight  In  this  case.  Story,  J^  held  that,  inter  aiia,  the 
spofiation  of  papers  affects  the  nentral  with  the  forfeitore  of 

(f4)  The  Fraw  Johanna,  (1803)  4  Bob.  348,  which  decided 
that  the  responsibility  of  captors  nnder  a  commission  of  un- 
livery does  not  extend  to  forcible  robbery  of  goods  properly 
deposited  in  turn. 

Sir  W.  Scott  observed,  *<The  mods  were  taken  jwre  belli. 
The  captor  had  a  right  to  bring  them  in,  and  if  any  accident 
had  happened  in  so  doing,  he  would  have  been  excusable, 
except  for  want  of  due  care  on  the  part  of  himself  or  his 
agents.  When  the  fl;oods  were  brought  in,  they  were  placed 
under  the  custody  of  the  law.  It  became  necessary  to  take 
them  out  of  the  ship,  and  the  captor  obtained  a  oommissioii 
of  unlivery  from  the  court;  they  w«re  put  into  warehouses, 
and  nothing  had  been  advanced  to  show  that  these  warehouses 
were  not  proper  places  and  sufficiently  secmre.  The  question 
comes  forward,  therefore,  on  the  general  principle,  and  on 
this  point  I  am  disposed  to  thiiuc  that  the  capt^  is  not 
responsible  for  a  loss  happening  to  goods  whilst  they  were 
unaer  the  custody  of  the  law.  The  captors,  after  obtain- 
ing a  commission  of  unlivery  from  the  court,  are  not  liable 
in  assumpsit 

(15)  llie  Piforro,  (1817)  2  Wheaton,  227.  In  a  prixe  cause 
the  ship's  papers  should  be  brought  into  court  and  verified  on 
oath  by  the  captors,  and  the  examinations  of  the  captured 
crew  taken  upon  standing  interrogatories,  and  not  viva  voee. 
The  cause  should  be  hei^,  in  the  first  instance,  upon  those 
papers  and  examinations,  and  upon  such  bearing  it  is  for  the 
court  to  determine  whether  further  proof  shall  be  allowed. 
If  the  court  below  deny  an  order  for  further  proof  when  it 
ouffht  to  be  granted,  or  allow  it  when  it  ought  to  be  denied, 
and  the  objection  is  ti^en  by  the  party  and  appears  on 
the  record,  the  appellate  court  can  administer  the  proper 
relief. 

But  if  evidence  in  the  nature  of  further  proof  be  introduced 
and  no  formal  order  or  objection  appear  on  the  record,  it  must 
be  presumed  to  have  been  done  by  consent,  and  the  irregularity 
is  waived.  Concealment  or  spoliation  of  papers  is  not  per  $e 
a  sufficient  ground  for  oondemnation  in  a  prise  court*    It  is 
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ealcolated  to  excite  the  vigflanoe  and  justify  the  snspioions  of 
the  oonrty  but  it  is  open  to  explanation. 

(16)  The  8t.  Juan  Batista  and  La  Pwrimma  Oone^oion, 
(1803)  5  Bob.  33,  deoiaed  that  a  resistance  to  search  not 
snbstfmtiated  is  not  a  criminal  act  in  the  case  of  neutral  ships 
sailing  prior  to  hostilities. 

The  dicta  of  Sir  W.  Scott  on  this  case  are  of  great  interest 
A  mere  attempt  to  escape,  before  any  possession  assnmed^ 
ncTer  draws  with  it  the  consequences  of  condemnation.^ 

Sir  W.  Scott  said-^ 

^The  principle  of  the  law  (of  visitation  and  search)  is  fully 
established  and  admitted  on  all  sides.  It  is,  indeec^  a  prin- 
ciple which  has  found  its  way  into  most  of  the  maritime  codes 
of  oiTilized  countries.  It  has  undergone  much  discussion 
latel]r»  and  the  consequence  has  been  to  giro  additional 
sanction  to  the  principle^  and  to  establish  it  more  firmly  in 
practica'* 

In  saying  that  it  must  be  shown  that  the  vessel  had  reason- 
able grounds  to  be  satisfied  of  the  existence  of  war,  otherwise 
there  is  no  sach  thing  as  neutral  character,  nor  any  founda- 
ticm  for  the  several  duties  which  the  law  of  nations  imposes 
on  that  character.  Sir  W.  Scott  showed  how  completely  %e 
difiSored  from  the  views  of  the  advocates  of  the  armed  neu- 
tralities, that  the  state  of  neutrality  is  not  a  new  state,  but 
a  continuation  of  a  former  one.  The  facts  of  this  case  possess 
some  historical  interest  A  modified  right  of  visitation  and 
search  (droit  d^enquHe  de  paptUan)  exists  in  time  of  peace, 
but  only  where  piracy  is  suspected.  In  the  case  of  the  St. 
Juan  and  Baptuda  and  La  Purisrima  Concepcion  it  was  held 
that  the  British  privateer  would  have  been  justified  in  stopping 
a  vessel  on  the  high  seas  if  suspected  of  piracy.  But  it 
appears  that  the  Spanish  vessels  which  were  seized  by  the 
privateer  entertained  susgijaons  that  the  British  privateer  was 
a  pirate.  These  suspicions  Sir  W.  Scott  considered  were 
perfectly  justifiable.  At  that  time  the  Spaniards  greatly 
dreaded  Barbary  cruisers,  and  the  vessels  were  stopped  ''at 
a  considerable  distance  from  land,  but  not  in  any  place  so 

1  a  inieniAtionia  Law,"  Sth  od.,  p.  8«. 
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remote  from  the  soenee  that  Barbary  piratee  nsoallj  haimt** 
as  to  make  apprehensions  unreasonable.  The  case  estaUnhea 
the  reality  of  piracy  so  late  as  180a  The  Johanna  Emaie, 
(1854)  1  Spinks,  817,  decided  that  the  legal  oonseqaences 
of  destmction  or  spoliation  depend  for  the  most  part  upon 
the  oircomstances  of  each  case.  Lord  Stowell's  judgments. 
Dr.  Loshington  obserred,  do  not  contain  any  direct  definition 
of  the  word  ^  spoliation.**  Destniction  of  papers  is  not  neces- 
sarily spoliation  unless  it  is  destruction  of  papers  relevant  to 
the  adventure.  The  destruction  of  a  private  letter,  after  the 
vessel  had  left  her  port»  if  construed  as  a  spoliation  of  pap»B» 
would  carry  the  doctrine  to  an  absurd  length.  The  case  of 
the  Hunter,  1  Dod.  480,  only  showed  that  further  proof  is 
allowed  after  a  grave  spoliation  of  papers  in  the  absoioe  of 
best  evidence.  The  case  of  the  Tuh>  Brothen,  1  0.  Bob.  131, 
did  not  turn  on  the  spoliation  of  papers,  but  on  a  defect  of 
proof  by  the  claimant  that  he  had  any  interest  in  the  ques- 
tion. It  is  a  strong  case  of  spoliation  when  pliers  are 
destroyed  on  the  appearance  of  the  chasing  vessel.  Time 
is  of  great  importance.  It  is  the  strongest  proof  that  papers 
contain  some  matters  which  would  inure  to  condemnation 
when  the  papers  are  destroyed :  (1)  when  the  capturing  vessel 
is  in  sight;  (2)  when  there  is  a  chance  of  capture;  (3)  at 
the  time  of  capture;  (4)  clandestinely  after  cloture.  The 
case  remains  one  of  spoliation,  but  of  a  less  stringent  nature, 
when  papers  are  destroyed  a  long  time  antecedently. 

The  Der  Mohr,  (1802)  4  Bob.  314,  decided  that  when  a 
ship  is  lost  by  the  negligence  of  the  prize-master,  the  whole 
freight  is  due  in  value  from  the  captor. 

Die  Fire  Darner,  (1805)  5  Bob.  357,  decided  that  where 
the  prize  is  lost  by  the  wilful  neglect  of  the  prize-master  in 
refusing  to  receive  advice  or  take  a  pilot  on  board,  restitution 
will  be  decreed  with  costs  and  damages.  This  was  a  case 
of  wilful  misconduct  and  vexation  on  the  part  of  the  captors. 
The  capturing  vessel  was  a  privateer,  which  appears  to  have 
been  lost  after  the  capture.  If  that  had  not  been  the  case, 
Sir  W.  Scott  stated  that  he  would  have  directed  measures  to 
be  taken  for  the  forfeiture  of  her  letter  of  marque.    This  case 
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is  an  authority  for  inflioting  seyere  damages  upon  those 
captors  who  haye  behayed  witii  oraeltj  towards  the  captured 
crew. 

It  is  necessary  to  consider  what  are  the  papers  whose  ^^^le  a 
spoliation  inyolves  the  condemnation  of  the  vessel  in  other  for  the  pupofe 
countries,  and  has  a  material  effect  in  that  direction  according  ^igiutionV" 
to  English  prize  law. 

^According  to  the  English  practice  these  documents  ought  ^?  Engi>Bh 
generally  to  be — 

^  (1)  The  register,  specifying  the  owner,  name  of  ship,  size 
and  other  particulars  necessary  for  identification,  and  to  youch 
the  nationality  of  the  vesseL 

**  (2)  The  passport  (sea  letter)  issued  by  the  neutral  State. 

**  (3)  The  muster  roll,  containing  the  names,  eta,  of  the  crew. 

"(4)  The  log  book. 

**  (6)  The  charter-party,  or  statement  of  the  contract  under 
which  the  ship  is  let  for  the  current  voyage. 

**  (6)  Invoices  containing  the  particulars  of  the  cargo.^ 

**  (7)  The  duplicate  of  the  bill  of  lading,  or  acknowledgment 
from  the  master  of  the  receipt  of  the  goods  specified  therein, 
and  promise  to  deliver  them  to  the  consignee  or  his  order. 

^  And  the  information  contained  in  these  papers  is  in  the 
main  required  by  the  practice  of  other  nations.  For  the 
papers  which  may  be  expected  to  be  found  on  board 
vessels  of  the  mote  important  maritime  nations,  Professor 
T.  E.  Holland's  **  Admiralty  Manual  of  Nayal  Prize  Law  "  must 
be  consulted,  pp.  52-9.  The  Institut  du  Droit  International  ^'^K'^^  ^ 
proposes  to  require  possession  of  the  following  papers  as  a  inteniatiooal 
matter  of  international  legal  rule : —  ^^' 

*^  (1)  Les  documents  relatifs  &  la  propriety  du  nayire ; 

''  (2)  Le  connaissement"    (Bill  of  lading.) 

^  (8)  Le  r61e  d'^uipage,  avec  I'indication  de  la  nationality 
du  pa^n  et  de  F^uipage  ; 

^  (4)  Le  certificat  de  nationality,  et  les  documents  mentionnte 
sous  le  chiffre  3  n'y  suppl^ent ; 

*"  (5)  Le  journal  dubord.    <  Ann.  de  Tlnst,' 1883,  p.  217. 

>  At  the  caiiminn  law  an  inTdoe  is  not  eridenoe  of  the  eontnet,  '^af  it  is 
frequentlj  not  lent  out  tfll  long  after  the  eontraet  if  completed  "(Par  Bert,  C J., 
in/ofi6tT.Br4AI,(1829)5Biiig^588,548).  Bntadoeniiieiitwhiehismadiiiknlile 
for  some  pmpoMi,  maj  be  admariMe  for  othen. 
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^The  modem  practice  of  the  right  of  yisit  is  ftilly  ex- 
pounded in  the  instmctionB  drawn  up  by  the  Spanish  Minister 
of  Marine  and  oonunnnicated  to  the  British  FcHeign  Office^ 
May  3, 1898.  See  London  Giuette  of  that  date,  and  Hertslet's 
'  Comm.  Treaties/  voL  xzi.  p.  888. 

^  If  the  inspection  of  the  docoments  rereals  no  ground  of 

suspicion,  and  the  visiting  officer  has  no  serious  anterior  reason 

for  suspecting  frand,  the  ressel  is  allowed  to  continue Jts  yoyage 

without  further  iuTestigation ;  if  otherwise,  it  is  subjected  to 

an  examination  of  such  minuteness  as  may  be  necessary.**  ^ 

Uat^oltiim-      Modem  usage  allows  the  master  of  the  merchantmen  to 

oTreiMlTia-  be  summoned  with  his  papers  on  board  the  cruiser/  and 

^bdlimiit^^  regulation  of  the   Glerman  and   Danish    navies   order 

cniiter.  that  this  shall  be  done,'  but  Pistoye  and  Duverdy  (I  237) 

think  the  practice  open  to  objections  both  from  the  point 

of  view  of  the  belligerent  and  neutral.    The  former  may 

be   easily  deceived   by  false    papers;    and   the   latter   is 

exposed  to  the  less  obvious  risk  that  the  documents  necessary 

to  prove  the  legitimacy  of  his  adventure  may  be  detained. 

Uatgeeon-     The  proposed  B^lement  des  Prises  Maritimes  de  Tlnstitut 

instiiiitedt     provides  that  ''le  navire  arrdt^  ne  pourra  jamais  6tre  requis 

inieniAtional  ^'euvoyer  &  bord  du  navire  de  guerre  de  son  patron  ou  une 

personne  queloonque,  pour  montrer  ses  papiers  on  pour  tout 

autre  cause.**    *'  Ann.  de  Tlnstitut,**  1883,  p.  214.* 

Improper  ex-       It  is  of  the  utmost  importance  to  remember  that  the  absence 

S^t^dSf  *  of  due  conformity  to  the  forms  of  visit,  and  of  attention  to  the 

not  hiTaiidite  evidences  of  nationality,  prescribed  by  the  regulations  of  the 
cftptme*  _ 

State  to  which  the  visiting  ship  belongs,  is  not  sufficient  to 

invalidate  the  capture  if  it  be  proved  before  the  prize  court 

that  due  cause  of  capture  was,  in  fact,  existing.    <*La  Tri- 

Swiatitela,  Dalloy,  Jurisp.  Gen.  Ann.,"  1855,  vol  iii  p.  73.' 

Ri|;ht  ofTifi-      To  sum  up :  the  right  of  visitation  and  search  can  only  be 

search  cMi  be  exercised — 

exercised  on 
three  condl- 
^<^*  1  Han*s  <<  Intemationtl  Uw,"  5th  ed.,  pp.  727, 728. 

•  Tbe  SUanor,  2  Wheftton,  2S2. 

•  <«  Ber.  da  Dnnt  Int,>*  x.  214,  288. 

«  Han's  «*  Intematiimal  Law/'  5th  ed.,  p.  727. 

•  See  HaU's  <•  Intematioiial  Law,"  5th  ed.,  p.  728  q.rju 
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(1)  By  yeesels  provided  with  a  commission  from  their 
sovereign  since  priyateering  is  abolished ; 

^2)  Oyer  nentral  mercantile  vessels ; 

l^)  Upon  the  hi^h  seas,  or  within  the  territorial  waters  of 
the  Delligerent  or  his  enemy. 

Daring  the  late  Basso-Japanese  war  the  Malacca  incident  ^^o^tu 
raised,  in  a  very  acate  form,  qaestions  connected  with  the  right 
of  search.  The  Mdtacoa,  a  F.  &  O.  steamer,  was  arrested  on 
the  morning  of  Jaly  13  two  miles  and  a  half  o£f  the  Great 
Hamish,  near  Jebel  Zagar,  o£f  the  coast  of  Erithrea,  near  the 
southern  end  of  the  Bed  Sea,  by  the  Bassian  yolunteer  craiser 
Petertburg,  and  was  definitely  taken  possession  of  by  a  prisse 
crew  of  forty  men,  in  spite  of  the  protests  of  the  captain,  who 
declared  that  the  ammunition  on  board  was  the  property  of 
the  British  (Government,  and  was  for  the  use  of  the  British 
Navy  at  Singapore  and  Hong-Eong.  The  British  crew  were 
kept  under  strict  arrest  The  Malacca  arrived  at  Suez  at 
dawn  on  the  19th,  but  no  communication  was  allowed  with 
the  shore.  On  July  20,  2.10  p.m.,  she  reached  Port  Said 
flying  a  naval  ensign.  The  crew  and  passengers  were  landed. 
She  then  proceeded  to  Algiers,  where  she  was  released  on 
July  27.  Although  the  seizure  took  place  on  July  13  it  was 
not  reported  till  five  days  afterwiurds  in  the  Times.  It  was 
stated  on  behalf  of  the  P.  &  O.  Company  that  the  only 
explosives  or  munitions  of  war  on  board  the  Malacca  were 
the  consignment  of  forty  tons  of  lyddite,  which  were  shipped 
by  the  British  Government  for  Hong-Eong.^  It  will  be  in 
general  recollection  that  the  vessel  was  released  at  Algiers 
on  July  28  without  being  taken  before  a  prize  court  The 
complexity  of  the  situation  created  by  the  seizure  of 
the  Malacca  is  instanced  by  the  fact  that  the  incident 
involved — 

(1)  The  doctrine  of  the  territoriality  of  marginal  seas 
within  which  a  belligerent  may  not  exercise  his  right  to 
intercept  contraband.^ 

(2)  The  improper  exercise  of  the  right  of  visitation  and 

>  Timm,  Jnlj  21. 

s  Ct  Phillimore'f  "  Intematioiul  Law,"  toL  ill  p.  424,  and  the  official  log  of 
the  MtOaeoOy  Timu,  Angost  26, 1904. 
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■eardi,  inasmiioh  ai  tke  Malacoa  was  searched  at  Algiers,  a 
neutral  port^ 

The  commander  of  the  Malaooa  complained — 

(a)  That  he  was  treated  as  a  prisoner  of  war,  and  <*  although 
a  captor  may  detain  persons  in  order  to  secure  their  presence 
as  witDesMSy  he  cannot  treat  them  as  prisoners  of  war.  ' 

(b)  That  five  of  his  men  were  sommoned  on  board  the 
Petenbura.  This  is  contrary  even  to  the  modem  Continental 
Tiew  of  the  right  of  Tisitation  and  search  as  expressed  in  the 
B^lemeot  d^  Prises  Maritimes  of  the  Institut  da  Droit 
International,  "^  Annnaire  de  Flnstitnt,''  1883,  p.  214.  It  is 
only  legitimate  to  summon  on  board  the  captor  vessel  the 
master  of  the  neutral  vessel  seised  as  far  as  usage  is  concerned.* 
Additional  circumstances  of  aggravation  in  the  case  of  the 
Malaooa  are  that  Captain  Skalsky  of  the  Petenburg  threatened 
to  employ  force  if  tne  English  sailors  resisted  being  brought 
over  to  the  Peienimrg.  They  were  detained  five  hours  or 
more,  and  each  severelv  questioned  as  to  the  nature  of  the 
cargo  received  on  boara  at  Antwerp,  and  were  all  informed 
that  the  Russian  Government  would  liberally  allow  than  a 
percentage  on  what  would  be  prize  for  any  information  they 
might  give.  On  Captain  Street  informing  Captain  Skalsky  of 
the  Petenburg  that  he  regarded  this  as  ^  a  very  unfriendly 
and  high-handed  proceeding/'  inasmuch  as  no  portion  of  the 
Mdlacca*$  crew  could  be  considered  prisoners  of  war,  he  was 
threatened  with  arrest.^ 

Further,  the  seizure  of  the  Malacca  by  the  Pekr$burg^ 
not  being  a  vessel  entitled  to  exercise  belligerent  rights, 
involved — 

(3)  Infringement  of  the  succession  of  treaties,  beginning 
with  the  Treaty  of  Adrianople,  1829,  Art  7,  and  concluding 
with  the  Treatv  of  Berlin,  providing  for  the  inviolability 
of  the  Dardanelles  against  the  armed  vessels  of  any  foreign 
Power. 

(4^  Infraction  of  the  declaration  respecting  maritime  law 
siffnea  at  Paris,  April  16, 1856,  bv  Bussia  as  regards  Art  1, 
**  La  course  est  et  aemeure  abolie. 

^  Hie  right  of  Tintatkm  and  Mtreh  maj  not  be  exereieed  in  the  pods,  hiuboiin , 
or  tarritoriAl  wattfi  of  *  nevtraL  Phfllimore^a  **  Internituxud  Law,**  roL  iii  p.  4S4  ; 
HaU'i  «•  International  Law,"  c  x.  p.  746 ;  HaUeck'f  •*  Intematioiial  Law,'*  roL  ii. 
p.  240.  Vattel  ohaerres  that  we  maj  aeareh  neotral  Teaiels  **  we  meet  at  aea** 
C'DroH  dfli  Gem,"  L  iii  e.  TiL  e.  114). 

'  HaU'f  •'Intematioiial  Law,*  p.  734, and  Timm^  Mpni, for  official  log  of  the 


•  Ct  Hall'f  "  IntematioDal  Law,**  5th  ed.,  p.  727. 

«  Cf.  official  log  of  the  Jfotaeeo,  Timm,  Angnst  26;  and  letter  of  the  Secre- 
tary of  the  P.  and  0.,  Timm,  Angnft  4, 1904. 
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It  was  leoognized  by  Mr/Balfonr^  that  the  material  Issae  in 
the  Malaeoa  incident  did  not  arise  from  the  improper  exercise 
of  the  right  of  visitation  and  search,  bnt  from  the  facts  that 
the  Pekrsbvrg  was  an  nnqnalified  oroiser,  and  that  Great 
Britain  was  prepared  to  claim  the  incriminated  cargo  as 
belonging  to  the  British  Gk>yemment.  Mr.  Balfonr  regarded 
^the  whole  episode  of  the  Malaeoa*^  as  *' exceptional/'  and 
considered  that  it  did  not  involye  considerations  connected 
with  the  rights  or  liabilities  of  nentral  navigation  and 
commerce. 

No  conceivable  constmction  of  the  right  of  a  belligerent 
to  intercept  contraband  in  traimtu  can  extend  it  to  the 
detention  of  the  military  stores  of  the  Gk>vemment  of  a 
neutral  State,  consigned  in  its  own  vessels  to  a  neutral 
destination.  The  Petersburg  and  Smolensk  detained  not  only 
the  military  stores  of  the  British  Gk>vemment,  but  also  those 
of  the  Gk)vemment  of  (Germany  and  of  the  United  States. 
The  Smolensk  captured  the  Hamburg-American  vessel  Seandia, 
carrying  ammunition  for  the  German  Gk>vemment  in  the  South 
Sea,  and  the  Ardova,  carrying  250  tons  of  gmipowder  for  the 
United  States  War  Department  in  the  Philippines.  Both 
these  last  two  vessels  were  released  on  or  about  July  25-26, 
at  Sues.  All  three  cases,  therefore,  illustrate  the  familiar  rule 
that  when  the  neutral  Government  is  prepared  to  claim  the 
incriminated  cargo  as  its  own  property,  the  belligerent  captor 
must  release  the  vessel  conveying  it,  without  bringing  the 
vessel  before  a  prize  court. 

1  2VBi0t,Aiigafi28,19M. 
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CHAPTER  Xn. 

THE  DESTBUOnON  OF  NSUTBAL  YESSELS. 

The  English  law  on  this  subject  is  contained  in  two  decisions 

of  Lord  Stowell  arising  out  of  the  war  between  this  ooontry 

and  the  United  States  in  1812.     Daring  this  war  the  navy 

of  the  United  States  acted  nnifonnly  on  the  principle  of 

destroying  enemy's  vessels  at  sea. 

Dedsionf  of  There  is,  however,  one  earlier  decision  of  Lord  Stowell^  on 

The  Zm  8Ui/r\  the  subject  of  the  destmction  of  a  neutral  vessel  by  a  captor.^ 

(1801)  4  Bob.  rjij^jg  ^^  ^j^^  ^^^^  ^£  ^  neutral  ship  and  cargo  restored  by 

consent,  having  been  taken  July  9,  1799,  on  a  voyage  from 
Archangel  to  Lisbon.  The  case  came  before  the  court  on  an 
application  for  the  captor's  expenses  on  the  one  side,  and  for 
costs  and  damages  on  the  part  of  the  other.  The  captors 
consented  to  restitution,  and  therefore  the  case  is  an  authority 
for  the  position  that  to  destroy  a  neutral  ship  is  a  punishable 
wrong.'  It  establishes  further  that  where  a  captor  exhibits,  a 
want  of  due  diligence  by  delaying  the  giving  of  his  consent 
to  restitution  for  nearly  three  months,  demurrage  will  be 
given  against  him.  The  neutral  owner  in  this  case  must 
have  contributed  to  his  own  loss,  as  the  court  held  he 
was  only  entitled  to  simple  restitution,  and  not  to  costs  and 
damages. 
Peeniiftr  con-  The  two  principal  oases  are  the  Adeon^  (1815)  2  Dods.  48,  and 
^"^ilit^  the  FdieUy,  (1819)  ibid.  381,  both  decisions  of  Lord  Stowell's. 
It  will  be  seen  that  they  are,  strictly  speaking,  instances,  not 
of  the  destruction  of  a  neutral  vessel  by  a  belligerent  captor, 

1  The  Zm  Star,  (1801)  4  Bob.  71. 

•  CtHaU^«IiitflnitioiiidLaw,''Mhed.,p.735. 
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but  of  the  defltrnction  of  a  veBsel  belonging  to  a  rabjeot  of  one 
belligeient  State,  trading  under  a  lioenoe  granted  by  the 
Goyemment  of  the  other  belligerent,  by  a  captor  of  the  latter 
State.  But  it  seems  quite  clear,  from  Sir  W.  Scott's  judg- 
ments, that  a  subject  of  a  belligerent  State  who  trades  under  a 
lioenoe  granted  by  the  other  belligerent  State  is  in  part  materia 
with  the  subject  of  a  neutral  State,  provided  he  trades  in  strict 
conformity  with  the  conditions  of  the  licence,  and  produces  it 
when  required  to  do  so.  The  ship  and  cargo  owned  by  the 
subject  of  the  belligerent  State  are  equally  exempt  from  capture 
with  one  owned  by  the  subject  of  a  neutral  state.  The  circum- 
stances under  which  the  licences  were  granted  were  as  follows. 
In  1812  the  town  of  Cadis  was  almost  the  only  spot  in  Spain 
that  was  not  occupied  by  or  influenced  by  the  French.  The 
British  (JoTemment,  therefore,  being  very  desirous  that  the 
port  of  Cadiz  should  receive  a  constant  supply  of  American 
flour,  granted  numerous  licences,  authorizing  any  vessels  not 
being  French  vessels  or  bearing  the  Frendi  flag  to  import 
from  any  port  of  the  United  States,  cargoes  of  grain,  meal, 
flour,  or  rice  without  molestation  on  account  of  any  hostilities 
which  might  exist  between  his  Majesty  and  the  United  States, 
even  if  the  ships  and  cargoes  belonged  to  American  citizens. 
Such  ships  were  to  return  to  any  port  not  blockaded. 
Licences  were  issued  for  this  purpose,  which  were  to  be  in 
force  for  nine  months.  These  licences  were  transmitted 
from  this  country  by  various  merchants,  brokers,  or  agents 
who  applied  for  them  to  the  United  States.  The  date  of 
the  licence  was  the  date  of  their  clearing  from  the  port  of 
entry,  and  each  licence  was  endorsed  with  the  names  and 
tonnage  of  the  vessel  and  the  names  of  the  master.  The 
flrst  of  the  cases  above  alluded  to— the  Aeteon,  (1815)  2The.io(0om 
Dodson's  Bep.  p.  48 — was  the  case  of  an  American  ship  which,  j^.  Ig. 
on  January  24,  1813,  sailed  from  Norfolk  in  Virginia  to  the 
port  of  Cadiz,  laden  with  a  cargo  of  about  4200  barrels  of 
flour,  which  had  been  shipped  under  a  British  licence,  dated 
August  13,  1812,  and  to  be  in  force  for  nine  months  from 
the  time  of  its  date.  On  the  27th  of  February  the  vessel 
arrived  at  Cadiz,  and  the  master,  having  deli?ered  its  cargo. 
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pfodnoed  the  fieenee  under  which  he  sailed  to  the  BritiBh 
IGnister  leaadent  at  that  plaoey  who  granted  him  a  farther 
licence^  pennitting  him  to  ship  a  cargo  of  lawfdl  merohandifley 
and  to  letom  with  it  to  any  port  ot  the  United  States  of 
America.  On  the  1st  of  April  the  master  set  sail  from  Oadi% 
bound  to  Boston.  In  the  course  of  his  voyage  he  was  boarded 
hj  seTeial  British  ships^  the  commanders  of  ^sdiioh  examined 
his  licence^  and  permitted  him  to  proceed  on  his  Yoyage,  which 
he  accordingly  did  till  about  noon  on  the  12th  of  Hay,  when 
he  was  ci^tared  by  his  Majesty's  ship  La  Hoffue,  commanded 
by  the  Hon.  CSaptain  CSapel,  who^  on  the  e?ening  of  the  same 
day,  set  fire  to  the  yessel  and  destroyed  it  A  daim  was  made 
for  the  ship  and  cargo  as  the  property  of  citizens  of  the  United 
States  of  America,  protected  by  licences  granted  by  his 
Majesty's  Goyemment  and  by  his  Excellency  the  Minister 
Plenipotentiary  of  Great  Britain  at  the  Gonrt  of  Spain,  and  at 
the  instance  of  the  claimant  a  monition  was  issaed  calling 
upon  the  captors  to  proceed  to  the  l^al  adjudication  of  the 
ship  and  cargo.  An  appearance  was  given  mider  protest  for 
the  captor.  The  captors  did  not  contend  against  a  sentence 
of  restitution,  but  objected  to  the  payment  of  costs  and 
damages.  In  his  judgment,  Sir  W.  Scott  obserred  that  the 
only  question  was  what  was  to  be  the  measure  of  the  restitu- 
tion. The  natural  rule  is,  that  if  a  party  be  unjustly  deprived 
of  his  property  he  ought  to  be  as  nearly  as  possible  placed 
in  the  same  state  as  he  was  before  the  deprivation  took 
place ;  technically  speaking,  he  is  entitled  to  restitution,  with 
costs  and  damages.  But  this  general  rule  was  subject  to 
modification.  I^  for  instance,  any  circumstances  appear  which 
show  that  the  suffering  party  has  himself  fiimished  occasion 
for  the  capture,  if  he  has  by  his  own  conduct  in  some  degree 
contributed  to  the  loss,  then  he  is  entitled  to  a  somewhat  less 
degree  of  compensation,  to  what  is  technically  called  ''simple 
restitution.''  It  makes  no  difference  what  are  the  motives  of 
the  party  inflicting  the  injury,  the  suffering  party  is  entitled 
to  a  full  compensation  if  he  has  not  contributed  to  the  loss, 
even  if  the  captor  has  been  guilty  of  no  wilfiil  misconduct. 
The  destruction  of  the  property  by  the  captor  may  have  been 


Digitized  by 


Google 


THE  DESTRUCnON  OF  NEUTRAL  YBSSEUS.     167 

a  meritorious  act  towards  his  own  (Joyemmenty  but  still  the 
person  to  whom  the  property  belongs  must  not  be  a  sofferer. 
As  to  him,  it  is  an  injnry  for  which  he  is  entitled  to  redress 
from  the  party  who  inflicted  it  opon  him,  and  if  the  captor  has 
by  the  act  of  destruction  conferred  a  benefit  on  the  public,  he 
must  look  to  the  Gtoyemment  fixr  his  indemnity.    The  loss 
must  not  be  permitted  to  fedl  upon  the  innocent  sufierer.    In 
the  case  of  the  Aoteon,  Sir  W.  Scott  considered  that  the  follow- 
ing considerations  urged  in  justification  of  the  capture  and 
destruction  of  the  yessel  were  ImmateriaL    It  was  immaterial 
that  some  of  the  licences  had  been  transferred  from  one  yessel 
to  another,  that  the  particular  licence  in  the  case  of  the  Aoteon 
had  been  bought,  or  that  an  untrue  allegation  that  the  time 
had  expired  had  been  made  and  was  belieyed.    It  was  further 
immaterial  that  there  were  on  board  priyate  letters  written 
home  by  the  officers  of  the  American  squadron,  as  the  fact 
they  were  not  exhibited  demonstrated  that  they  were  not  of  a 
public  nature  or  dangerous  tendency.    A  further  and  more 
important  conclusion  of  Sir  W.  Scott  on  the  Aeteon  was 
that  it  was  eyen  immaterial  to  urge  in  justification  of  the 
destruction  of  the  yessel  that  the  British  commander  could 
not  spare  men  from  his  own  ship  to  carry  the  captured  yessel 
to  a  British  port^  and  that  he  could  not  suffer  her  to  go  into 
Boston  because  she  would  haye  famished  yaluable  informatioxL 
These  circumstances  may  haye  afforded  yery  good  reasons  for 
destroying  this  yessel,  and  may  haye  made  it  a  yery  meri- 
torious act  in  Captain  Capel  as  far  as  his  own  Gbvemment 
was  concerned,  but  they  furnished  no  reason  why  the  American 
owner  should  be  a  sufferer.    Sir  W.  Scott  considered  that 
there  was  nothing  that  could  be  imputed  to  the  owner  which 
justified  capture  or  destruction,  and  therefore  that  he  was 
entitled  to  receiye  the  fullest  compensation  from  the  captor. 
The  American  claimant,  it  may  be   finally    obseryed,  was 
considered  entitled  to  restitution  with  costs  and  damages, 
although  the  court  expressly  held  that  the  belligerent  com- 
mander, haying  Itcted  from  a  sense  of  duty  and  obedience  to 
orders,    would   in  turn   be  entitled  to  be  indemnified   on 
making  a  proper  representation  to  his  Gbyemment    At  the 
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condnsion  of  the  report  of  the  case  of  the  Adeon,  it  is  stated 
that  a  siinilar  decree  was  made  in  another  case,  the  Bufus 
King,  where  the  &cts  were  similar  to  those  in  the  case  of  the 
Aekofk 

(SimrSd      ^®  "^^^^  authority  on  the  subject  of  the  destruction  of  a 
iSl.  neutral  ship  by  a  belligerent  is  the  FeUcUy,  (1819)  2  Dodson, 

381.  This  case  decided  that  if  a  captor  destroys  a  ship  for 
which  a  belligerent  licence  has  been  granted,  he  or  his  Grovem- 
ment  is  responsible  for  the  loss  occasioned  by  such  destruction ; 
but  if  the  existence  of  the  licence  was  not  disclosed  to  him 
by  those  whose  duty  it  was  to  infonn  him,  and  he  had  no 
su£Scient  means  to  inform  himself  he  is  exempt  from 
responsibility. 

The  FeUoUy  was  an  American  ship  which  originally  sailed 
from  Charleston  with  a  cargo  of  rice  for  Cadiz,  where  she 
arriyed  at  the  end  of  May,  1813,  and  deliyered  her  cargo. 
At  Cadiz  she  took  on  board  a  return  cargo,  consisting  of  wine 
and  fruit.  She  sailed  therewith  on  October  31, 1813,  bound 
for  Boston ;  but  haying  met  with  bad  weather  and  sprung  a 
leak,  and  being  in  great  distress,  jettisoned  nine  hundred  boxes 
of  raisins  between  the  14th  and  16th  of  December.  The  leak 
still  continuing,  and  the  yessel  being  within  one  hundred  miles 
of  the  Bermudas,  the  master  and  crew  resolyed  to  steer  for 
those  islands,  and  approached  within  seyen  leagues  of  them ; 
but)  the  wind  proying  adyerse,  it  was  determined  to  shape  the 
course  of  the  yessel  for  CharlestoxL  On  January  1, 1814,  they 
fell  in  with  H.M.S.  Endymion,  which  immediately  hoisted 
English  colours  and  fired  a  gun.  A  boat's  crew  immediately 
boarded  the  Endymion,  and  the  Felicity  was  found  to  be  in  a 
leaky  state,  with  her  sails  split,  and  her  rigging  in  an  unser- 
yiceable  state  and  much  disabled.  The  master  of  the  Felicity 
was  taken  on  board  the  Endymion,  when,  his  papers  haying 
been  inspected  and  examined  and  no  licence  found,  he  was  re- 
peatedly asked  if  he  had  a  licence,  and  he  inyariably  replied 
he  had  not.  As  it  was  doubtful  if  the  Felicity  could  haye 
eyer  reached  a  British  port,  and  as  the  Endymion  was  the 
only  ship  on  the  station  of  corresponding  force  to  an  American 
frigate  which  she  was  detached  to  watch,  the  captain  of  the 
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Endymion  detennined  to  destroy  the  Felicity.  A  lieutenant 
sent  with  a  boat's  crew  from  the  Endymion  to  destroy 
the  FdicUy,  asked  the  supercargo  and  mate  of  the  latter  if 
there  was  any  licence.  They  replied  they  did  not  know  of 
any,  and  the  ship  was  then  set  fire  to.  When  the  master  of 
the  Fdieity  perceiyed  the  vessel  to  be  on  fire,  he  called  for 
his  chest  and  produced  a  paper,  purporting  to  be  a  licence, 
from  a  concealed  place,  and  requested  to  be  put  on  board  his 
ship.  At  this  time  there  was  a  heayy  sea  running  and  it 
was  impossible  to  comply.  The  claim  was  for  ship  and  cargo, 
as  ^the  property  of  citizens  of  the  United  States,  protected 
from  seizure  by  a  licence  granted  by  Sir  H.  Wellesley,  envoy 
extraordinary,  in  pursuance  of  an  order  in  council  bearing 
date  April  13, 1812. 

Sir  W.  Scott  said,  *' Taking  this  vessel  and  cargo  to  be 
merely  American,  the  owners  could  have  no  right  to  complain 
of  this  act  of  hostility,  for  their  property  was  liable  to  it,  in 
the  character  it  bore  at  that  period  of  enemy's  property. 
There  was  no  doubt  that  the  Endymion  had  a  full  right  to 
inflict  it,  if  any  grave  call  of  public  service  required  it. 
Begularly  a  captor  is  bound  by  the  law  of  his  own  country, 
conformbg  to  the  general  law  of  nations  to  bring  in  for 
adjudication,  in  order  that  it  may  be  ascertained  whether 
it  be  enemy's  property ;  and  that  mistakes  may  not  be  com- 
mitted by  captors,  in  the  eager  pursuit  of  gain,  by  which 
injustice  may  be  done  to  neutral  subjects,  and  national  quarrels 
produced  with  the  foreign  states  to  which  they  belong.  Here 
is  a  dear  American  vessel  and  cargo,  alleged  by  the  claimants 
themselves  to  be  such,  and  consequently  the  property  of 
enemies  at  that  time.  They  share  no  incoi^enience  by  not 
being  brought  in  for  the  condemnation,  which  must  have 
followed  if  it  were  mite  American  property ;  and  the  captors 
fuUy  justify  themselves  to  the  law  of  their  own  country,  which 
prescribes  the  bringing  in,  by  showing  that  the  immediate 
service  in  which  they  were  engaged,  that  of  watching  the 
enemy's  ship  of  war,  the  President,  with  intent  to  encounter 
her,  though  of  inferior  force,  would  not  permit  them  to  part 
with  any  of  their  own  crew  to  carry  her  into  a  British  port. 
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Under  this  collision  of  datiea  nothing  was  left  bat  to  destroy 
her»  for  they  could  not»  consistently  with  their  general  duty 
to  their  own  ooontry,  or  indeed  its  express  injanctions,  permit 
enemy's  property  to  sail  away  unmolested.  If  impossible  to 
bring  in,  their  next  duty  is  to  destroy  enemy's  property.  Where 
doubtful  whether  enemy's  property,  and  impossible  to  bring 
in,  no  such  obligation  arises,  and  the  safe  and  proper  couise 
is  to  dismiss.  Where  it  is  neutral,  the  act  of  destruction 
cannot  be  justified  to  the  neutral  owner,  by  the  grayest 
importance  of  such  an  act  to  the  public  senrice  of  the  captor^s 
own  state ;  to  the  neutral  it  can  only  be  justified,  under  any 
such  circumstances,  by  a  full  restitution  in  value.  These 
are  rules  so  dear  in  prindple  and  established  in  practice, 
that  they  require  neither  reasoning  nor  precedent  to  illus- 
trate or  support  them."  On  the  particular  point  of  the 
licence,  Sir  W.  Scott  held  that  the  captor  would  have 
been  liable  to  the  extent  of  the  whole  mischief  done,  if 
knowledge  of  its  existence  could  haye  been  imputed  to  him, 
either  from  its  production  or  estimate.  But  the  rule  de 
non  eomtentibm  et  non  ctpparentibus  clearly  applied  to  the 
ease  of  a  licence  whose  existence  was  not  disclosed.  The 
decision,  therefore,  was  against  the  claimants  on  the  point  of 
the  licence. 
The  Leueadst  These  dedsions  were  followed,  as  PrdTessor  T.  &  Holland 
Spin]^  228.  obseryes,^  by  Dr.  Lushington  in  the  case  of  the  Ionian  ships. 
This  case  decided  that  when  it  is  doubtful  whether  the  status 
of  a  yessel  seized  is  that  of  a  neutral  or  of  a  belligerent,  the 
decision  turning  on  the  nice  construction  of  public  documents, 
the  captor  is  not  liable  in  costs  and  damages  for  haying  seized 
the  yessel  without  probable  cause.  In  this  case  Dr.  Stephen 
Lushington  obseryed — 

'^  The  general  rule,  therefore,  is  that  if  a  ship  under  neutral 
colours  be  not  brought  to  a  competent  court  for  adjudica- 
tion, the  claimants  are,  as  against  tne  captor,  entitled  to  costs 
and  damages.  Indeed,  if  the  captor  doubt  his  power  to 
bring  a  neutral  yessel  to  adjudication,  it  is  his  duty  to  release 
her."« 

^  2Vmm,  August  7, 1901  •  The  ZeiMXuItf,  0885)  2  Spinb,  22S,  882. 
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It  would  appear,  therefore,  that  prize  courts  in  this  country 
neyer  gaye  law  costs  in  the  proper  acceptation  of  the  term,  m. 
costs  without  damages.  But  costs  and  damages,  constituting 
complete  indemnity  for  the  capture,  were  given,  never  upon 
the  ground  that  the  papers  of  the  captured  vessel  did  not 
disclose  a  probable  cause  of  capture,  but  where  it  appeared 
the  captors  were  guilty  of  nusconduot  or  vexation.  Dr. 
Stephen  Lushington  observes  in  the  case  of  the  Leueade  ^  that 
there  are  in  the  books  only  some  fourteen  or  eighteen 
cases  of  this  kind,  though  the  volume  of  work  in  the  prise 
court  was  so  great  that  on  one  occasion  Lord  Stowell  com- 
menced with  an  arrear  of  nearly  eight  hundred  cases.  It 
would  have  been  ''more  than  a  Herculean  task"  to  have 
investigated  all  these  cases,  and  as  all  claimants  were  desirous 
of  obtaining  restitution  as  soon  as  possible,  since  ships  and 
cargoes  are  perishable  commodities,  simple  restitution  took 
place  in  hundreds  of  cases  simply  on  payment  of  captor's 
expenses.  The  usual  evidence  adduced  was  that  of  the  master 
and  crew  of  the  captured  ship,  exoludiDg  all  evidence  from  the 
captors.  The  reason  for  this  was  that  captors,  from  the  nature 
of  their  occupation,  were  constantly  moving  about  from  place 
to  place.  It  was,  however,  an  everyday  practice  to  admit 
evidence  from  the  captors  for  incidental  questions,  as  to  prove 
a  blockade  de  faeto.  Captor's  evidence  to  procure  condem- 
nation was  nearly  always  excluded.  As  the  courts  refused 
to  condemn  in  almost  all  cases,  there  was  little  practice  as 
to  the  admission  of  captor's  evidence  to  show  probable  cause 
of  capture.  It  was  observed  in  the  case  of  the  Leueade  that 
Lord  Stowell  adhered  most  pertinaciously  to  the  great  rule 
that  the  case  should  be  heard  on  the  claimant's  evidence,  and 
that  restitution  should  pass  without  admitting  captor's  evidenca 
In  the  same  way  Lord  Stowell  refused  to  decree  costs  and 
damages.'  In  the  Leueade  Dr.  Stephen  Lushington  followed 
the  principles  of  Lord  Stowell,  observing  that  if  the  question 
had  been  raised  before  Lord  Stowell,  he  would  not  have  allowed 

it  to  occupy  five  minutes  of  his  most  valuable  time.     Dr. 

• 

*  The  Lemiod^  (1855)  2  Spinks,  p.  284. 
<  Ibid^  228, 244. 
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Stephen  Lnsbington  allowed  in  the  case  of  the  L&ueade 
the  captors  to  give  explanatory  evidence  of  notorious 
fietcts  and  circumstances,  such  as  that  the  Ionian  islands 
were  at  that  time  under  the  exdusive  protection  of  Great 
Britain^  and  that  their  flag  was,  to  some  extent,  joined 
with  the  British.  Therefore  the  claimants,  the  owners  of 
an  Ionian  vessel  trading  in  the  Sea  of  Azoff,  though  that 
trade  was  in  fact  legal,  were  held  not  entitled  to  costs  and 
damages  from  the  British  captors.  In  a  letter  to  the  Titnes, 
under  the  heading  of  **  Bussian  Prize  Law,''  already  referred 
to,  Professor  Holland  states,  with  reference  to  the  last  three 
caseft— 

^I  had  summarized  the  e£fect,  as  I  conceived  it,  of  the 
group  of  cases  above  mentioned  in  the  following  terms :  '  Such 
action  (i.e.  the  destruction  of  a  neutral  vessd  by  a  captor) 
is  justifiable  only  in  cases  of  the  gravest  importance  to 
the  captor's  own  State,  after  securing  the  ship's  papers, 
and  subject  to  the  right  of  the  neutral  owner  to  receive  full 
compensation."  ^ 

Whether  Professor  T.  E.  Holland  thus  considers  the  destruction  of 

nevtal^i^sBel  &  neutral  vessel  conditionally  justifiabla  This  appears  to 
ooSiSoiwlly  ^  ^^  ^®^  *^^®^  ^^  ^^'^  Stowell  in  the  FdieUtf,^  though 
jQBtifi»ble.  in  the  case  of  the  Aotean,  Lord  Stowell  described  the  destruc- 
tion of  a  neutral  vessel  as  an  unjust  deprivation  of  property, 
an  injury  that  required  redress.^  Perhaps  there  is  more  than 
a  mere  verbal  distinction.  It  seems  clear  that  as  feur  as  prize 
court  proceedings  are  concerned,  the  destruction  of  a  neutral 
vessel,  which  has  not  by  its  own  conduct  in  some  degree  con- 
tributed to  its  loss,  must  be  an  actionable  wrong.  The  prize 
court,  according  to  the  principles  laid  down  b^  Lord  Stowell, 
is  bound  to  decree  restitution  with  costs  and  damages  to  the 
neutral  owner  whose  vessel  has  been  destroyed.  The  captor 
must  look  to  his  own  government  for  indemnity  where  the 
destruction  of  neutral  property  is,  as  Lord  Stowell  admitted 
it  might  be,  a  meritorious  act  towards  his  own  government. 

>  TliiiM,  August  30, 1904. 

•  The  FeUcUf,  (1S19)  2  DodB.  Bep.,  381, 386. 

'  The  Adean,  (1815)  48, 51, 52. 
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The  destruction  of  a  neutral  vessel  is  always  nnjostifiable  as 
between  captor  and  nentral,  while  it  may  be  justifiable 
between  the  captor  and  his  goTemment.  According  to  the 
view  of  international  law  taken  in  the  United  States,  the 
principle  of  the  immunity  of  a  nentral  vessel  before  adjadica- 
tion  does  not  seem  to  be  so  strictly  regarded  as  in  this  country. 
In  the  case  of  the  Fdieity,  Lord  Stowell  attributed  no  weight 
to  the  argument  that  a  captor  may  destroy  a  neutral  vessel 
when  he  cannot  spare  a  prize  crew ;  while  in  a  case  arising  out 
of  the  war  between  the  United  States  and  Mexico,  Taney,  C.  J., 
held  that  when  the  public  serrice  does  not  admit  of  detaching 
a  prize  crew,  the  captor  may  destroy  the  vessel.  Howerer, 
the  vessel  in  that  case  was  not  a  neutral  vesseL^ 

Both  in  theory  and  usage  the  distinction  must  be  main- 
tained between  the  destruction  of  neutral  property  and  that  of 
enemy  property.  There  exists  some  difference  of  opinion  as 
to  whether  the  distinction  even  of  an  enemy  yessel  without 
adjadication  is  justifiable.'     From   the  point  of   view  of 

1  Jeoker  ▼.  MoiUgomery,  (1851)  13  Howard*  p.  615,  616;  referring  to  4  Od.  263; 
7  ilad.,  423;  2  GalL  868;  2  Wheaton,  App.  11, 16 ;  1  Eent'i  Com.  359;  6  Bob. 
138, 194, 229, 257. 

*  The  following  anthoritiea  are  in  fayoor  of  the  riew  that  enemy  TeaBols  may 

be  destroyed  without  adjndioation.    Valin'i  **  Ordonnaaoe  de  la  Marine,"  iL  281. 

In  1862,  the  Law  Offloers  of  the  Oiown  (SirBonndell  Palmer,  Sir  Robert  OoUier, 

and  Dr.  B.  PhiUimore)  ad?  iaed  Lord  BubboU  that  **  there  is  no  fonndatbn  in 

law  for  the  idea  that  a  yalid  title  oannot  be  made  to  property  taken  in  war,  by 

enemy  from  enemy,  without  a  prior  aentenoe  of  condemnation.'*   Papers  relating 

to  the  Treaty  of  Washington,  toI.  i  p.  349 ;  Geneva  Arbitration :  Washington 

Goremment  Printing  Office.    Gal? o  appears  to  approye  of  it,  s.  2187.    On  the 

other  hand,  M.  Blnntsdhli,  s.  672,  and  Dr.  Woolsey,  s.  148,  entirely  disapprove  of 

the  destmotion  of  an  enemy  yessel  before  adjndioation.    It  is  opposed  to  the 

iheo^  of  the  immunity  of  all  private  property  at  sea  in  time  of  war.    This 

principle  was  flnt  announced  by  the  United  States  in  1856,  though  the  practice 

of  that  Power  has  always  been  to  destroy  enemy  merchant  yessels,  and  though 

the  ravages  wrought  by  the  Alabama^  Florida^  and  Shenandoah  undoubtedly 

remain  the  most  oonspiouous  instances  of  the  destruction  of  private  property  at 

sea.     In  the  Franco-German  War  of  1870,  the  French  commander  Deeaix 

bumed  two  German  merchantmen,  on  the  ground  that  he  could  not  spare  prize 

crews ;  and  when  in  the  Busso-Turkish  War  of  1877-8,  the  Bussian  porte  in  the 

Black  Sea  were  blockaded,  the  Bussians  bumed  the  prizes  which  they  were 

unable  to  keep.    The  Annuaiie  de  Tlnttitut  de  Droit  International  permits  a 

captof  to  sink  or  destroy  an  enemy  vessel,  B^lement  des  Prises  Maritimo, 

Article  50.    Captain  Senmies,  of  the  AJdbamOt  abstained  flrom  destroying  enemy 

vessels  when  they  had  neutral  goods  on  board,  and  took  ransom  Ixmds  instead. 

It  is  the  policy  of  the  United  Stotes  to  permit  contracts  for  ransom  to  be  made 

in  all  oases.    In  Bngland,  unless  the  droumstances  of  the  case  justifled  release. 
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international  law,  there  can  be  no  donbt  that  the  destmction 
of  neutral  vessels  by  a  captor  is  unjustifiable.  Dr.  T.  G. 
Lawrenoe  has  declared  that  the  act  is  ^  counter  to  the  opinion 
of  the  civilized  world."  ^  The  only  support  that  can  possibly 
be  given  to  the  view  that  the  destruction  of  a  neutral  vessel  is 
justifiable  is  derived  from  Naval  Begulations,  certainly  not 
a  recognized  source  of  international  law.  Professor  T.  E. 
Holland,  KC.|  has  observed  that  there  is  no  doubt  that  by  the 
Bussian  regulations  of  1895,  Article  21,  and  instructions  of 
1901,  Article  40,  o£Scers  are  empowered  to  destroy  their  prizes 
at  sea,  no  distinction  being  drawn  between  neutral  and  enemy 
property,  under  such  exceptional  circumstances  as  the  bad 
condition  or  small  value  of  the  prize,  risk  of  recapture, 
distance  from  a  Bussian  port,  danger  to  the  Imperial  cruiser 
or  to  the  success  of  her  operations.  The  instructions  of  1901, 
it  may  be  added,  explain  that  an  o£Scer  ^  incurs  no  responsibility 
whatever  **  for  so  acting  if  the  captured  vessel  is  really  liable 
to  confiscation  and  the  special  circumstances  imperatively 
demand  her  destruction.  It  is  fair  to  say  that  not  dissimilar, 
though  less  stringent,  instructions  were  issued  by  France  in 
1870  and  by  the  United  States  in  1898 ;  also  that,  although 
the  French  instructions  expressly  contemplate  "  T^tablissement 

captors  were  liable  to  fines  for  liberating  a  priie  on  raniom.  When  an  |gng]i>h 
ship  is  captured,  nnlees  ransom  is  permitted  by  Order  in  Oonnoil,  a  person  enters 
inginto  snoh  a  contract  is  liable  to  aflne  of  £500  (Btai  27  ft  2S  Vict.  c.25,s.45). 
In  France,  pnblic  yessels  of  war  may  not  ransom.  Privateers,  both  in  France 
and  Spain,  might  ransom.  Bnssia,  Sweden,  Denmark,  and  the  Netherlands 
whoUy  forbid  the  practice.  The  indnlgence  of  ransom  constitntes  a  distinct 
mitigation  of  the  laws  of  war,''and  its  adoption  by  the  great  maritime  nations 
would  imply  an  adyance  towuds  the  deeiied  end  of  the  immunity  of  piivate 
property  at  sea  in  time  of  war. 

1  HaU's  <<  International  Law,"  5th  ed.,  p.  459;  Sir  B.  PhOlimore's  **  Inter- 
national Law,*'  Yd.  iiL  s.  888.  According  to  a  weighty  opinion,  Article  50  of 
the  carefully  debated  Oode  das  Prises  Maritimes  of  the  Instltnt  dn  Droit  Inter- 
national permits  the  destmction  only  of  enemy  vessels.  Of.  Letter  of-  Professor 
T.  E.  Holland,  K-O.,  Time$,  August  6, 1905.  The  eminent  Bussian  Jurist,  M.  de 
Martens,  in  his  book  on  **  International  Law,"  published  some  twenty  years  ago, 
in  mentioning  that  the  distance  of  her  ports  from  the  scenes  of  her  naval  opera- 
tions often  obligee  Bnssia  to  sink  her  prizes,  so  that  **  ce  qui  les  Ids  maritimes 
de  tons  lea  ^ts  consid^rent  comme  un  moyen,  auqud  il  n'y  a  Ueu  de  recourir 
quit  la  demi^re  extremity,  se  transformera  n^oessairement  pour  nous  en  r^gle 
normale,"  foresaw  that  "cette  mesure  d'un  caract^  g^n&td  soul^vera  induM- 
tablement  contre  notre  pays  un*  m^oontentement  universeL"  Of.  Professor 
T.  E.  Holland's  letter,  nipra. 
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des  indemnity  a  attribuer  aux  nentres,"  a  French  Prize  Court 
in  1870  refused  oompensation  to  neutral  owners  for  the  loss  of 
their  property  on  board  of  enemy  ships  burnt  at  sea.^    The 
final  decision  of  the  Supreme  Prize  Court  at  St.  Petersburg  in 
the  case  of  the  Knight  Commander  rests  upon  the  principle 
that  a  prize  court  cannot  go  behind  the  Naral  Prize  Code  of 
the  captor,  whatever  may  be  the  pronouncements  of  inter- 
national law.'    A  more  perrersely  wrong  decision  cannot  be 
imaginedi  since  it  amounts  to  nothing  less  than  the  assertion 
that  prize  courts  do  not  administer  international  law.     A 
prize  court.  Lord  Stowell  observed,  is  a  Court  of  the  Law  of 
Nations.^    The  facts  in  the  case  of  the  Knight  Commander 
were  that,  early  in  the  morning  of  July  24, 1904,  she  fell  in 
with  the  Bussian  cruisers  of  the  Yladivostock  squadron  of  the 
peninsula  Idzu,  on  the  eastern  side  of  the  gulf  near  which 
Yokohama  is  situate.    The  Bussians  ordered  the  captain  and 
crew  to  come  on  board  one  of  the  warships  in  ten  minutes,  at 
the  expiration  of  which  they  sank  the  vesseL    The  European 
passengers  were  detained  by  the  Bussians,  and  the  crew  were 
placed  on  board  another  British  steamer,  Tsinan,  and  taken  to 
Yokohama  The  Knight  Commander  was  subsequently  adjudged 
a  lawfal  prize  by  the  Yladivostock  Prize  Court;  and  the 
sentence  was  subsequently  upheld  by  the  Supreme  Prize  Court 
of  St.  Petersburg.     The  decision,    as  has  been  seen,  pro- 
ceeded purely  on  the  grounds  of  naval  discipline,  and  not 
by  an  reference  to  international  law.    No  compensation  will 
apparently  be  obtainable  for  the  ship ;  as,  under  the  Bussian 
rule,  she  was  good  prize  because  more  than  half  the  goods  she 
carried  were  contraband.    There  were  repeated  protests  made 
against  the  sinking  of  the  Knight  Commander.^   As  the  decision 
of  the  prize  court  of  St  Petersburg  proceeded  upon  a  wrong 
principle,  it  is  di£Scult  not  to  view  with  regret  the  development 

>  Timsi,  Augoat  6, 1904. 

*  Times,  May  12, 1906.    Sir  E.  Grey's  answer  to  Mr.  Hart-Dayiei. 

*  The  Beoovery,  6  BobioBon's  Admiralty,  Bep.,  848,  849 ;  the  Snipe  and 
others,  Edward's  Admiralty  Bep.,  p.  881;  the  Fox  and  others,  Edwaid's 
Admiralty  Bep.,  p.  312. 

*  Gf.  speech  of  Lord  Lansdowne,  Times,  August  12,  and  ibid.,  August  29, 
1904 ;  and  speeches  of  Mr.  A.  J.  Balfour  reported  in  Times,  August  12,  and 
ibid.,  August  26, 1904. 
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of  the  incident.  It  was  stated  on  March  16,  1905,  in 
the  Times,  that  Sir  CSharles  ^ardinge,  the  British  Ambassador, 
had  handed  to  Count  Lamsdorff  tiie  British  daon  [for  com- 
pensation on  aoconnt  of  the  sinking  of  the  Knight  Commander, 
amonnting  to  £100,000.  An  appeal  was  then  lodged,  which 
has  recently  been  heard,^  with  such  nnsatisfactory  results. 
The  dilatoriness  of  the  Bossian  prize  court  is  noticeable. 
In  Lord  Stowell's  time  a  delay  of  two  months  and  twenty 
days  in  bringing  in  the  prize  was  the  ground  of  adjudicating 
demurrage  to  the  claimants.^ 

>Haj,1906.  *&  star,  4  Bob.  71. 
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An  Oommoditiet  are  dtiier 
I 


Bellidi 


AbMiuU  Ckmbro' 
hand:  and  liable 
to  oooflaoatioii 
wheninteroepted 
br  ft  belligereni 
Sz.  gt^  amiBy 
rnnnitiong  of  war, 
bonea,  and  ahipi 
of  war. 


or  Oontrabaad 
J . 


PadfloiTel 


nfiia  or  Imioeeiit 


OondUhikMf  OMfro- 
hand:  aooordingtoihe 
nature  of  the  war  and 
doBtination— when 
oontraband  ralneot  to 
belligerent  right  of 
pre-emption. 


Imu)cemi:  ao- 
oordingtothe 
nature  of  the 
war  and  dea- 


idpltial 
lilorei,! 


Ambi^  Tel  Andpttia  UfU :  Ez.  gr^ 
proTiaiona,  naTal  itorea,  metala,  monej, 
doihea,  ooal,  cotton,  riee,  railwaj, 
telegraphies  and  telephonic  materiaL 


JJbioUtielif  Lmocmii : 

I 
Bz.  gr.,  artidea 
whidi  haTO  no  vae 
in  war,  bat  whidi 
minifter  to  the  plea- 
Borea  of  men  (Gio- 
tiii8,«DeJnzeBdU 
et  Pads,''  L  iii  e.  1. 
a.  S),Ib^  pianoa,  pio- 
tnrea,  feminine  ap- 
parel, mannfaetored 
artidea  of  Tertn  and 
luxury,  with  an  im« 
p(»tant  exception— 
ateam  yachts  easily 
eoQfer&ble  into 
men-of-war. 


Fbom  a  purely  logical  point  of  view  a  snbjeot  admits  of  Reasons  for 
diyisicm  before  it  admits  of  definitiona    The  above  dassifica-  ^ds  J  *^ 
tion  is  principally  founded  on  the  well-known  classification  of^SSH^Jir 
Grotina    Two  reasons  may  be  assigned  for  the  increasing  •PPOtf»<^* 
tendency  in  the  domain  of  practice  for  perfectly  new  kinds  of 
contraband  to  make  their  appearance :  (1)  War  has  become  an 
art;  (2)  wars  have  tended  to  become  more  nayaL    It  may  be 
qnesticmed  whether,  in  the  domain  of  theory,  the  law  of  con- 
traband is  at  all  uncertaiD.     Logically  speaking,  YatteFs 
definition  of  contraband  is  adequate,  precise,  and  dear.    But 
for  practical  purposes  what  is  required  is  a  definition  by 
quantitatiye   enumeraticm  —  an   extremely  difficult   matter. 
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Modem 

instance  of 

Axkmiol 

Orotinson 

treatiaes 

declaring 

contralMaid. 


Abaolnte 
contiuband ; 
what  18? 


Treaty  of 
Utrecht,  1703, 
Art,  20 


Grotiufly  in  his  diBcossion  of  the  Bubject  of  contraband/ 
obserres  that  nothing  can  be  inferred  which  is  binding  upon 
all  from  special  conventions.  The  wisdom  of  this  obserration 
admits  of  a  striking  illustration  in  very  recent  times. 
(Germany,  in  three  commerce  and  navigation  treaties  with 
Stater  similarly  situated — San  Salvador,  Mexico,  and  Ck>sta 
Bica — between  1869  and  1875,  pledged  herself  to  three 
different  Usts  of  articles  prohibited  as  provisional  contraband.^ 
Historically  speaking,  nearly  the  same  uncertainty  exists  as 
to  what  constitutes  absolute  contraband.  It  is  submitted, 
however,  that  it  is  accurate  to  enumerate  in  the  cate- 
gory of  absolute  contraband,  horses  and  arms  and  muni- 
tions. It  is  quite  true  that  horses  have  been  expressly 
excluded  by  treaty.  But  this  was  by  Bussia,  a  State  which  is 
not  now  likely  to  restrict  the  category  of  contraband.  Salt- 
petre was,  and  still  is,  universally  considered  absolute  con- 
traband, though  the  progress  of  warlike  invention  has  deprived 
it  of  the  importance  which  it  once  possessed  in  connection 
with  operations  of  war.  Nor  is  it  wise  to  neglect  instraction 
derived  from  treaties  as  to  contraband  character.  If  no  reliance 
at  all  is  placed  upon  treaties  as  to  what  e<Mistitutes  contra- 
band, the  subject  can  cmly  be  treated  abstractedly.  But  even 
Hautefeuille  considers  that  the  leading  principles  of  the  law  of 
contraband  have  been  more  or  less  settled  by  general  treaties, 
such  as  the  Treaty  of  Utrecht  and  the  Treaty  of  the  Pyrenees. 
Mr.  W.  E.  Hall  considers  that  coal,  because  it  has  only 
become  important  in  war  in  modem  times,  is  the  subject  of 
a  very  limited  usage.*  In  giving  his  evidence  before  the 
Boyal  Commission  on  the  Supply  of  Food  in  Time  of  War, 
November,  1903,  Professor  T.  E.  Holland  observed,  ''I  think 
ooal  stands  in  the  same  position  as  provisions  [in  regard  to 
the  liability  of  becoming  contraband].  The  question  of  coal 
is  rather  a  new  one ;  it  has  not,  like  the  question  of  provisions, 
been  debated  for  centuries,  and  could  not  have  been."  '   But  by 


>  <«  De  Jure  BeUietPadB,*'e.iiLe.  1,8.5. 
s  Perda,  «<DroH  Maritime,  Paris,**  1884,  p.  874. 

*  *<Iiiteniatioiial  Law,"  5th  ed.,  part  iy.  o.  v.  p.  < 

*  BepQrt,ibid.,ToLiLp.240. 


Digitized  by 


Google 


NOTES  ON  CHABT  OF  CONTRABAND.  179 

Article  20  of  the  Commeroial  Treaty  of  Utreoht^  April  11^ 
1713,  it  was  recognized  that  there  were  articles  ''qni  poor- 
raient  donner  lien  k  qnelqnes  di£BoQlt&^  k  cause  de  leor  usage 
commnn  en  paix  et  en  gnerre.**  Among  these  articles  were 
food  (les  substances  alimentaires  de  toute  esp^)  and  coal  (le 
charbon).  The  other  articles  which,  though  not  declared  con- 
traband by  the  Treaty  of  Utrecht,  were  as  clearly  considered 
to  be  liable  to  become  so,  w^re  precious  metals,  money, 
whether  coined  or  not,  all  doths,  ordinary  metals,  and  raw 
materials  suitable  for  the  repair  or  construction  of  yessels. 
In  Tiew  of  the  extraordinary  importance  of  the  Treaty  of 
Utrecht  to  a  student  of  international  law,  an  importance 
which  cannot  be  deemed  to  be  purely  academic,  since  it  was 
considered  necessary  to  abrogate  one  of  the  articles  of  that 
treaty  by  the  Anglo-French  Agreement  of  1904,  it  becomes 
of  some  interest  to  observe,  that  it  adumbrated  categorically 
the  entire  controyersy  that  subsequently  arose  as  to  what 
articles  are  conditionally  contraband.^ 

Apart  from  treaty,  England  in  1741  considered  that  only 
arms,  saltpetre,  and  horses  with  their  furniture  were  contra- 
band.'   Finally,  in  1896,  at  Venice^  the  Institute  of  Inter- '^  Bfl^lamflstft- 
national  Law  laid  down  rules  on  contraband  which  were  ofiostititteol 
a  far-reaching  character.    It  only  recognized  five  categories  ^^llJ'^l^^ 
of  articles  which  would  ccmstitute  absolute  contraband  as 
being   of  immediate  use  to  the  army  or  navy  in  actual 
warfiare,  when  carried  by  sea  at  the  cost]  of  a  belligerent 
and  to  the  destination  of  a  belligerent    Accidental  or  relative 
contraband  was  not  recognized;  but  a  belligerent  had  the 
right   of    sequestration   or   pre-emption   of   articles   which 
might  be  useful  for  warlike  as  well  as  for  peaceful  purposes.' 
Though  the  ^reglementation"  of  the  Institute  proposed  to  do  Abortivo 
away  with  provisional  or  accidental  contraband,  it  cannot  be  S^T  ^ 
said  to  have  done  so,  as  the  right  of  pre-empticm  is  reserved  SJ^SuS. 

1  HantdSrame's  •"DeeDn^tt  et  detDefoirs  dm  Natiooi  Neotm  en  Tempt  de 
Onerre  Maritime,''  1  iL  titie  yUL  p.  821,  refeiriBg  to  Damoat,  **  Oorpe  Diploma- 
tiqne,"  i  Tiii  parti 

'  SeeBmreU'f  «Adminlt7Beports,''p.878. 

*  AddrcH  of  LordBeaj,  Thm,  September  2S,  190i. 
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to  tiia  belligerent  in  the  oaae  of  objects  orndfUU  mma  seised 
while  on  the  loed  towsids  a  port  of  his  sdTerssry.^  This 
exjness  ieeogniti<m  of  srtioles  ammjpUU  mma  and  of  a  right 
of  pre-emption  is  desbnotiTe  of  any  propoeil  to  abolish  die 
oategorj  ot  proyisicmal  contraband.  Articles  ameifUu  wtm  are 
all  those  articles  which  are  provisionally  contraband,  the  two 
expressions  being  merely  synonymoos. 

In  the  aboTO  diart  an  attempt  has  been  made,  necessarily 
inadeqoate,  to  instance  rather  than  ezhanstifely  enmiciate 
the  dirisi<m  of  articles  giren  in  Orotios,  and  farther  to  indi- 
cate the  increasing  tendency  of  modem  times  for  perfectly 
new  kinds  of  contraband  to  make  their  appearance. 

I  AmiMifB  for  1S96,  p.  ISO.  la  giriBS  bit  efUteoe  betoe  the  Bojil  Oom- 
BiMkiB  oo  tiia  Btq^yofFood  in  TioM  of  War,  in  Norenber,  1908,  Pntavr 
HoUMid  obMTfod  tbai  the  iMohition  of  the  iMtitote  of  IntenMtioaml  Law 
fMbiottsg  oontribuid  to  artiolat  uefdl  in  wmr,  Wifl  at  fmriAnoe  with,  mnd  oon- 
tradiotorj  to^  another  rMolntion  proriding  that  ofcjeoti  which  aiejof  a  dnblow 
<ihMrsotT  may  be  etof^  <»  their  way  to  an  enemy'e  pott  The  Tnetitnte  mnei 
therefore  ha?e  Meant  an  eneay'e  port  (^  nafal  or  military  e^pment*  or  iriiere 
the  enemy'e  foreee  are  (Beport  of  Boyal  Onmminion  on  8op|4y  of  Food,  ete^ 
foLiiBTldenoe,p.284,Od.  9644).  The  ife  oategoriea  of  afaeohtte  ooQtnband 
ofwarpromn]galedinthe«'Begleneiitatiott''of  the  Inetitnte  of  International 
Law  at  Venice  in  1896  are  reepeoti?ely  ae  fbUowt:  (1)  Lee  armee  d»  tonto 
nature;  (2)  Lee  mnnitione  de  gnem  et  lee  exploeifii;  mnnitioDe  de  gnerre  eont 
lee  oljete  qni  poor  eenrir  imm^iatemcnt  b  la  gnene,  n'exigent  qn'nne  limple 
rteiion  on  jnzta poeitian ;  (8)  le  materiel  militaize;  (4)  ke Taieeeant  ^nip^ 
pour  la  goene;  (5)  lee  inatrmnente  q>^oialement  fiidte  poor  la  fbhricatkm 
Imm^Miate  de  mnnitloae  de  gnene ;  loreqne  oee  diTcre  oljete  eont  tranqtort^e 
por  mer  poor  le  compte  on  b  deetination  d'on  bellig^ant 

In  giying  hie  eridenoe  before  the  Boyal  Oommiarion,  Prof eeeor  T.  R  OiDand 
obeenred  that  it  wae  adiiSealtyieetiop  whethera  fatnre  beUigerentof  thie  ooontry 
wonld  not  be  Jnetifled  in  treating  Liferpool  ae  a  naval  port,  and  therafore  eon- 
Seoating  ae  contraband  the  enonnone  qnantitiee  of  wheat  and  fkmr  ahipped 
throQgfa  LiTcrpool,  beoavae  the  JBtmrto  and  other  anziliary  oniieen  would  be 
fitted  out  there.  Bat  the  largeneei  of  the  amount  of  the  anppliee  reaching 
liTerpool  from  the  United  Btatee  onght  of  itaelf  to  tmyent  a  Prise  Court  of  the 
enemy  of  thii  ooontry  from  concluding  that  they  were  destined  to  the  nee  of  the 
Army  or  Naty. 
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CHAPTER  Xai—(e(mHmed). 
PARTS  L,  IL,  III 

OOHTBABAHD  OF  WAB  AND  THE  JAPANESE  AND  BUSSIAN 
DEOLABATIONS,  1904. 

CONTBABAND  OF  WaB. 

The  term  "contraband  "  was  originally  applied  to  a  piohibited  ^^^m*^  ^^ 
domestic  trade  in  time  of  peace,  such  as  that  in  salt.^  ThCoontnbaiid.'' 
word  does  not  occur  in  "  II  Consolato  del  Mare,'*  the  anthoritati ye 
sea-code  of  the  Western  Mediterranean,  which  largely  deter* 
mined  the  maritime  policy  of  England  till  the  Declaration 
concerning  maritime  law  signed  at  Paris,  1856.  Neither  does 
the  word,  as  opposed  to  the  thing,  occur  in  Cleiracq's  "  Quidon 
de  la  Mer,"  or  in  Orotius.  The  Treaty  of  Southampton, 
September  17,  1625,  between  Charles  L  and  the  States- 
General  of  Holland,  affords  the  first  mention  of  the  word 
<* contraband''  as  used  in  public  international  law  to  denote 
a  prohibited  neutral  trade  with  a  belligerent. 

The  thing  itself,  the  conyeyance  of  arms  to  an  enemy,  on  EmIj  proliibi- 

>  «<  CoatrabAnnimi— merees  btniio  interdicU,  Italia  eoatrabbuido,  GaUo  oontre-  pnetioe. 
bande,  Charta,  anno  1445,  torn,  ill  God.  ItaL  Diplom.  coL  1756,  item  food  non 
pennittant  committentea  contrabanna,  diet!  aalis  toI  alianim  remm  ...  in  dktis 
loda  tote  et  aeenre  permaneie."— Da  Gango.  Gloss  (ed.  Garpentaiins),  ParisUs, 
1642.  It  is  usual  in  dictionaries  to  represent  the  word  as  eomponnded  of  eoiUn 
against;  and hamd$.  Low  Latin  hamdMimf  a  flag,  standard,  or  emblem  of  anthorify. 
The  woid  handum  is  derived  from  Anglo-Saxon  ban,  ^aboMi,  inteidict,  prodamation, 
edict ;  Fr.  ban,  from  O.H.O.  ban,  a  summons ;  G.  bcmfi,  the  word  belonging 
originaUy  to  the  Tentonio  languages :  D.  han^  excommunication ;  Icelandic  and 
Swedish  (ami,  proclamation ;  Dan.  hand  or  (an,  band  to  corse.  Grimm  connects 
this  word  with  Gothic  bemdra,  a  sign,  whence  handtjan^  to  beckon.  With  reference 
to  continental  (espeeiallj  Teutonic)  history  and  usages,  an  edict  of  uiterdietioa  or 
proscription,  whde  cities  were  put  under  the  ban ;  that  is,  depriyed  of  their 
pririleges.  In  the  case  of  the  celebrated  Ban  of  Hnngarj,  the  word  ban  seems  to 
have  the  meaning  either  of  sign  or  signal  smnmoning  to  insonection,  or  eUe  an 
anociation  of  territorial  leaders  raising  the  flag  of  a  nation.  The  object  of  the 
conspiracy,  which  waa  organised  by  the  Croatian  boiii  was  to  separate  Hungary  fhxn 
the  boose  of  H^sbnrg  in  1664. 
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the  other  hand,  mast  have  existed  from  the  earliest  times. 
Yon  Martens  in  a  note  obsefrred,  ^  We  find,  even  among  the 
ancients,  prohibitions  concerning  arms  carried  to  an  enemy. 
L.  1,  C.  2,  D.  qosB  res  exportari  non  d^ieant,  L.  C.  de 
litoris  et  itinerum  cnstodiis.  Many  popes,  as  Alexander  III. 
(c.  6, 12, 17,  De  Judrois,  Saracenis),  Innocent  UL,  Clement  Y., 
Nicholas  Y.,  Calixtns  III.,  forbade  the  Christians,  under  pain 
of  ban  and  confiscation,  to  carry  arms  to  the  infidels.  Cf.  *  Die 
Freiheit  der  Sciffart,'  s.  66,  Gktliani,  L  L  introduction,  p.  4, 
n.  1.  Ct  also  the  prohibition  contained  in  the  recess  of  the 
Hans  Towns  of  1417.  'Maarperger  neuerroffiietes  Handels- 
gericht^'  p.  175."  ^  Orotius  treats  the  topic  of  contraband  as 
one  regulated  by  natural  law,  ccxisideriDg  that  instituted  law 
Ylewi  of  was  silent  on  the  question.  In  two  passages  ^  Orotius  adduces, 
^^^*^  as  his  custom  is,'  innumerable  examples.  One  of  his  prece- 
dents may[remind  us  that  the  Corcyreans  held  the  same  view  of 
foreign  enlistment  Uiat  Yattd  does,  since  they  contended  that 
the  Corinthians  ought  not  to  raise  troops  in  Attica  without  the 
consent  of  the  Athenians.  The  precedents  quoted  by  Orotius 
from  Oreek  and  Boman  history  induce  the  conclusion  that 
among  the  andents,  the  conveyance  of  contraband  was  uniyer* 
sally  considered  to  be  incompatible  with  neutrality.  Nor  does 
modem  international  law  conflict  with  those  opinionef,  inasmuch 
as  they  are  all  cases  of  the  neutral  State,  and  not  its  subject, 
furnishing  provisions  or  money  to  a  belligerent  According  to 
the  whole  current  of  authority,  this  constitutes  a  breach  of 
neutrality  by  the  neutral  State,  giving  rise  to  reprisals  or  war. 
HlBtoiT  of  the  The  history  of  the  subject  in  the  later  Middle  Ages  is 
Seji&dle  discussed  by  Orotius  in  a  note  of  some  length.  He  says,  ''In 
^^'^  modem  times  the  book  'Consolato  del  Mare*  was  published 

in  Italian,  and  contains  the  constitutions  of  the  Emperors  of 
Oreece  and  G^ermany,  the  Kings  of  the  Franks,  of  Spain, 
Cyprus,  the  Balearic   Isles  of  the  Yenetians  and  of  the 

>  "*  Law  of  NatkmB,"  by  O.  F.  Von  Martens,  (1802)  book  viiL  c  6, 8.  z.  ii, 
pp.  881, 882. 

*  «De  Jure  BeUi  et  Paois," lib.  iiL,  e.  xriL  8.  8 ;  "De  His.  Qui  in  Bello Medii 
rant ;  "  and  id.  Ub.  iiL  c  i  s.  5,  **  Qnantom  in  Bello  lieeat,  BegnliB  Qenenles  ex 
Jnre  Natnrs." 
*  8ir  H.  Maine,  Lecture  Tii.,  p.  125. 
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(Jenoesa  In  tit.  274  of  this  book,^  controversies  of  this 
kind  are  treated ;  and  the  role  giyen  is  this,  that  if  the  ships 
and  lading  both  belong  to  the  enemy,  the  matter  is  plain,  and 
they  become  the  property  of  the  captors.  If  the  ship  belong 
to  a  neutral,  the  goods  to  an  enemy,  the  belligerent  may  com- 
pel the  ship  to  go  into  a  port  of  his  own,  paying  the  navigators 
for  the  freight.  If,  on  the  other  hand,  it  is  an  enemy's  ship 
with  the  goods  of  a  nentral,  the  ship  is  to  be  ransomed,  and  if 
the  navigators  refhse  this,  they  may  be  taken  into  a  port  of  the 
captors,  and  the  captor  mnst  be  paid  for  the  nse  of  the  ship. 

^^In  the  year  1438,  when  the  Hollanders  were  at  war  with 
Lnbeck  and  other  cities  on  the  Baltic  and  the  Elbe,  they 
decided  in  foil  Senate  that  goods  of  neutrals  found  in  the 
enemy's  ship  were  not  good  prize,  and  that  law  was  afterwards 
maintained.  So  also  in  1597  the  King  of  Denmark  judged, 
when  he  sent  an  embassy  to  the  Hollanders  and  their  allies, 
assertiDg  for  his  subjects  the  right  of  carrying  goods  into 
Spain,  with  which  the  Hollanders  were  then  in  fierce  war. 
The  French  always  permitted  neutrals  the  right  of  carrying 
on  commerce  with  those  who  were  the  enemies  of  France,  and 
so  indiscreetly  that  their  enemies  often  covered  their  goods 
with  neutral  names,  as  appears  by  an  edict  of  1543,  c  42, 
which  was  copied  again  in  an  edict  of  1584  and  the  following 
year.  In  those  edicts  it  is  plainly  declared  that  the  friends  of 
the  French  shall  be  allowed  to  carry  on  commerce  during  war, 
provided  that  they  do  it  with  their  own  ships  and  their  own 
men;  and  that  they  may  land  where  they  please,  provided 
that  the  goods  are  not  munitions  of  war;  but  if  these  are 
carried,  it  is  declared  to  be  lawful  for  the  French  to  take  such 
goods,  paying  a  fair  price  for  them.  Here  we  note  two  points, 
that  even  munitions  of  war  were  not  declared  prize,  still  less 
goods  of  a  peaceful  character.  I  do  not  deny  that  the  northern 
nations  asserted  other  rules  but  variously,  and  rather  for  an 
occasional  purpose  than  as  a  permanent  rule  of  equity;  for 
when  the  English,  under  pretence  of  their  wars,  had  interfered 

*  It  maj  be  remembered  that  the  reply  of  the  English  lawyers  to  the  Prnflsitn 
E]q^tion  dn  Motifs,  1758,  on  the  Bilesian  loan,  whieh  Historicns  conjectures  was 
drawn  up  by  Lord  Mansfield,  speaks  of  **  H  Consolato  del  Mare**  as  a  <*book  of 
great  authority,"  *<  Collectanea  Jnridica,"  Td.  I  piece  T. 
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with  the  Daniik  oommeioe^  a  war  arose  between  these  two 
satioDSy  of  which  the  erent  was  that  the  Danet  impoeed  tabote 
in  England,  which  under  the  name  of  the  Dane's  penny  re- 
mained, althongh  the  alleged  reason  was  changed  at  the  tinfte 
of  William  the  Oonqneror,  the  founder  of  the  present  dynastj 
in  England,  as  Thoanns  notes  in  the  history  of  1589.    Again» 
Elisabeth,  the  ssgacions  qneen  of  England,  sent  in  1575  Sir 
W.  Winter  and  Bobert  Beal,  Secretary  of  State,  to  Holland  to 
complain  that  the  English  conld  not  allow  the  Dntoh  in  the 
heat  of  war  to  detain,  as  they  hsd  donoi  English  ships  bound 
to  Spanish  porta    So  Beidan  relates  in  his  Batavian  histcvy  at 
the  year  1575,  and  Oamden  at  the  following  year.    Bat  when 
the  English  had  themselTes  gone  to  war  with  the  Spsnish,and 
interfered  with  the  rights  of  German  cities  to  sail  to  ^ain, 
how  doubtfhl  the  right  was  by  which  they  did  this  aj^Man 
from  the  aboTO  argomoits  of  both  naticms,  which  deserve  to 
be  read  for  the  purpose  of  understanding  the  controversy. 
And  it  may  be  noted  that  the  English  themselTes  soknow- 
ledge  this,  since  the  two  main  arguments  which  they  allege 
are,  that  what  the  Germans  carried  into  Spain  wero  munitions 
of  war,  and  that  thero  were  old  ccmyentions  which  prohibited 
such  an  act    And  conTentions  of  this  kind  were  made  by  the 
Hollanders  and  their  allies,  with  the  Lubeckers  and  their 
allies  in  the  year  1613,  to  the  effect  that  neither  party  should 
permit  the  subjects  of  an  enemy  to  traffic  in  their  country,  nor 
should  sssist  the  enemy  with  soldiers,  ships,  or  provisioDS. 
And  afterwards,  in  1627,  a  couTention  was  made  betwem  the 
kings  of  Sweden  and  Denmark  to  the  effect  that  the  Danes 
should  preyent  all  commeroe  with  the  Dantsickers,  the  enemies 
of  the  Swedes ;  and  should  not  allow  any  merchandise  to  pass 
the  Sound  to  the  other  enemies  of  the  Swedes,  for  which  terms 
the  King  of  Denmark  stipulated  in  turn  certain  advantages 
to  hJTwaAlf    But  these  wero  special  conyentious,  from  which 
nothing  can  be  inferred  which  is  binding  upon  all,  for  what 
the  Germans  said  in  this  declaration  was,  not  that  all  mer- 
chandise was  prohibited  by  this  conyention,  but  that  only 
which  was  once  carried  to  England,  or  made  in  England.    Nor 
wero  the  Germans  the  only  party  who  rofused  to  acknowledge 
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the  doctrines  of  the  English,  forbidding  commeroe  with  the 
enemy.  For  Poland  complained  by  her  ambassador  that  the 
laws  of  nations  were  infringed  when,  on  aooonnt  of  the 
JSnglish  war  with  Spain,  they  were  deprived  of  the  power  of 
trafiScking  with  the  Spanish,  as  Camden  and  Beidan  mention, 
under  the  year  1597.  And  the  French,  after  a  peace  of  Vervins 
with  Spain,  when  Elizabeth  of  England  persisted  in  the  war, 
being  requested  by  the  English  to  allow  their  ships  going  to 
Spain  to  be  yisited,  that  they  might  not  pririly  carry  monitions 
of  war,  wonld  not  permit  this,  saying,  that  the  request^  if  granted, 
wonld  be  made  a  pretext  of  spoliation  and  distnrbanoe  of  com- 
merce. And  in  the  league  which  the  English  made  with  the 
Hollanders  and  their  allies  in  the  year  1625,  a  convention  was 
indeed  made  that  other  nations,  whose  interest  it  was  that  the 
power  of  Spain  should  be  broken,  should  be  requested  to  forbid 
commerce  with  Spain;  but  if  they  would  not  agree  to  this, 
that  their  ships  should  be  searched  to  see  whether  they  carried 
munitions  of  war,  but  that  beyond  this  neither  the  ships  nor 
tiie  cargoes  should  be  detained,  nor  that  any  damage  should 
be  done  to  neutrals  on  that  ground.  And  in  the  same  year 
it  happened  that  certain  Hamburghers  went  to  Spain  in  a  ship 
laden  for  the  most  part  with  munitions  of  war,  and  this  part 
of  the  lading  was  claimed  by  the  English,  but  the  rest  of  the 
lading  was  paid  for.  But  the  French,  when  French  ships  going 
to  Spain  were  confiscated  by  the  English,  showed  that  they 
would  not  tolerate  this.  Therefore,  we  have  rightly  said  that 
public  declarations  are  required.  And  this  the  English  them- 
selyes  saw  the  necessity  o^  for  they  made  such  public 
declaration  in  1591  and  1598,  as  we  see  in  Camden.  Nor 
haye  such  declarations  always  been  obeyed,  but  times,  causes, 
and  places  have  been  made  grounds  of  distinction.  In  1458 
the  city  of  Lubeck  refused  a  notice  given  them  by  the  Dant- 
zickers,  that  they  were  not  to  trade  with  the  people  of  Malmoye 
and  MemeL  Nor  did  the  Hollanders  in  1551  obey,  when  the 
Lubeckers  gave  them  notice  to  abstain  from  traffic  with  the 
Danes,  with  whom  they  were  then  at  war.  In  the  year  1552, 
when  there  was  a  war  between  Sweden  and  Denmark,  when 
the   Danes   had  asked   the   Hanseatic  cities  not  to  hare 
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commeroe  with  the  Swedes^  some  of  the  cities  who  had  need  of 
their  friendship  conformed  to  Ung,  but  others  did  not.  The 
Hollanders,  when  war  was  raging  between  Sweden  and 
Poland,  neyer  allowed  their  oommeroe  with  either  nation  to 
be  interdicted.  The  French  always  restored  the  Datch  ships 
which  they  took  either  going  to  or  coming  from  Spain,  then 
at  war  wiUi  them.  See  the  pleading  of  Louis  Seryinns  held 
in  1592  in  the  case  of  the  Hambnrghere.  Bat  the  same 
Datch  did  not  allow  the  Fingliflh  to  carry  merchandise  into 
Donkirk,  before  which  they  had  a  fleet,  as  the  Dantsickers 
in  1455  did  not  allow  the  Datch  to  carry  anything  into 
Konigsberg.'*^ 

It  is  clear  from  this  passage  of  Grotias  that,  according  to 
the  practice  of  the  Middle  Ages,  the  right  of  a  belligerent  to 
intercept  contraband  in  tratrntu  was  yery  fiu*  from  established. 
Sir  H.  S.  Maine  obseryes :  ''From  the  yery  beginning  of  in- 
ternational law  a  belligerent  has  been  allowed  to  proyent  a 
nentral  from  supplying  his  enemy  with  things  capable  of  being 
used  immediately  in  war.*' '  Little  more  than  a  quarter  of  a 
century  before  the  appearance  of  Grotius'  work  this  could  not 
be  said,  since  he  expressly  states  that  after  the  peace  of 
Yeryins  the  French  unequiyocally  refused  to  allow  their  ships 
to  be  searched  for  munitions  of  war  when  EUzabeth  was  at  war 
with  Spain.  Again,  the  edicts  of  France  in  1543  and  1584 
did  not  confiscate  eyeu  munitions  of  war.  Pothier,  who  wrote 
at  a  time  when  the  law  was  quite  settled,  commented  on  the 
common  tendency  to  confuse  enemy  goods  on  neutral  yessels, 
neutral  goods  in  enemy  yessels,  and  contraband  goods  in 
neutral  yessels.'  Since  the  Declaration  of  Paris,  1856,  all 
these  difficulties  except  contraband  haye  been  romoyed.  But 
the  early  history  of  the  subject,  as  detailed  eyen  by  Grotius, 
Uils  sufficiently  to  distinguish  between  munitions  of  war  and 
enemy  property,  as  appears  by  his  roferonce  to  ^  n  Consolato 

^  Note  to  Hugo  Grotiiift'  ''Be  Jure  Belli  ei  Pads,"  lib.  iii.  c  L  s.  5, 
ftcoompanied  by  ftn  alxridged  tranilftiioii  by  William  Whewell,  D.D.,  Master  of 
Trinitf  OoUege,  and  Professor  of  Moral  Philosophy  ui  the  Uniyersitf  of  Cambridge, 
with  notes  of  the  author,  Barbeyrae,  and  othen,  toL  iii  pp.  9, 10, 11, 12.  Thii 
note  of  Ghrotins  is  considered  so  important  bj  Dr.  WheweU  that  he  translates  it 

*  **  International  Law,*  Lecture  t.,  p.  105. 

*  •<Tiaittfdn  Droit de  Flropriete,'*L  L  part L  c  a  8.2,  Aril 
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delMare."  Agam^nnder  the  treaty  referred  to  by  him  between 
Sweden  and  Denmark,  the  objeot  was  to  totally  prohibit 
oommeroe,  quite  another  thing  from  prohibiting  contraband 
toansaotions.  Grotios  allndes  to  ''old  conventions"  between 
the  Hanseatic  cities  and  England,  and  Holland  with  the 
Lnbeckers,  nnder  the  terms  of  which  the  contracting  parties 
boond  themselyesi  when  one  of  them  was  at  war,  not  to 
snpply  mnnitions  of  war  to  their  enemy.  This  seems  to 
imply  that  the  beUigeront  right  to  intercept  contraband 
in  tranritu  depended  on  conyentions,  and  from  what  Ghrotios 
farther  adds,  it  was  requisite  thero  should  be  declara- 
tion {publiea  signifieoHones).  These  declarations  aro  not 
declarations  of  war,  for  which  the  term  used  by  Grotius  is 
denwUiatio.^  Apparentiy,  thereforo,  the  puUiem  BignifiM- 
tiones  of  Grotius  correspond  to  the  contraband  regulations 
of  the  modem  state ;  at  all  erents,  they  aro  equally  unayailing 
to  bind  neutrals.^  Eyen  when  thero  are  conventions  and 
dedaraticms  it  does  not  i^pear  that  Grotius  held  the  right  of  a 
belligerent  to  intercept  contraband  in  transitu,  to  be  indubi- 
table, since  he  expressly  says  that  nothing  can  be  inferred  from 
special  oonyentions  which  is  binding  upon  alL  It  is  incon* 
sistent  with  the  derivation  of  the  beUigeront  right  from 
natural  law,  and  the  observation  that  instituted  law  is  silent 
on  the  subject,  to  conclude  that  Grotius  derived  it  from  con- 
ventions. Thero  is  a  whole  volume  of  treaties  on  the  subject 
of  contraband.'  But  these  aro  after  the  date  of  Grotius,  who 
lived  in  an  age  of  land  wars,^  and  the  doctrine  of  contraband 
is  exclusively  a  branch  of  the  maritime  law  of  belligeroncy.^ 
HautefeuiUe,  who  has  examined  the  subject  at  groat  length, 

1  «I>6  Jure  Belli  etPadB,"  lib.  iii.  c  a  «.  67. 

'  QL  Note  of  Grotiiis  to  ''De  Jure  Belli  ei  Ptcis.'*  e.  iii  c  L  t.  5,  cited  abore 
at  to  the  effect  of  tignifioaiionM  pubUem,  But  Yon  Martens  oonsiden  the  dedara- 
tiona,  iMoed  by  a  belligerent  adyertiBing  neutrals,  that  thej  shall  look  npon  such 
and  such  declaration  as  contraband,  as  onlj  dating  from  1681,  when  Louis  XIV. 
set  the  example.    **  Law  of  Nations,"  1802,  book  TiiL  c  tL  s.  12,  pp.  831, 882. 

*  Gf.  Fhillimore*s  <*  International  Law,**  Td.  iiL  pp.  880,  881. 

*  Sir  H.  S.  liame,  «*  Intematioiial  Law,**  Lecture  m,  p.  128. 

'  Ct  the  important  inference  deduced  tnm.  this  fact  hy  BOl  Fistqje  and 
Durerdj,  the  commentators  on  Valin,  "Traits  des  Prises  BCar.,"  t.  L,  pp.  89i,  895, 
to  the  effect  that  consistency  demands  that  the  sale  of  contraband  on  neutral 
territorj  should  be  prohibited.  It  would  then  be  prohibited  as  much  between 
States  with  contiguous  territories  as  between  those  separated  by  the  sea. 
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obMTTM  that  few  ttmtim  anterkv  to  the  terenteeiiftli  oenftuiy 
ccMttained  cttegorias  of  ocmtraband  of  war.^ 
On'tiw'dm*      In  Tiew  of  this  &ot  GroCiiu'  definitjon  and  cliwificitioii  of 
■fttvai  tea*>  oontnUnd  illnttnte  the  Oreek  mjing,  that  what  has  onoe 
^S^^^    been  well  said,  does  not  admit  of  being  said  again.    In  a  long 
note  to  the  case  of  the  FraMim,  (1801)  3  Boh.  217, 222,  it  is 
pointed  out  that  Grotins  did  not  particiilarly  discoss  the  case 
of  a  ship  oarrjing  contraband.    It  oonstitates,  therefore,  the 
greater  tribute  to  his  sagacitj  that  ^the  diyision  (of  the 
subject  of  contraband)  which  was  made  by  him  still  remains 
the  natural  firameworic  of  the  subjecti***  although  both  pre- 
cedent and  authority  were  wanting  to  him. 

He  placed  all  commodities  under  three  heads.  ^  There 
are  some  objects,**  he  says,  ''which  are  of  use  in  war  alone,  as 
arms ;  there  are  others  which  are  useless  in  war,  and  whidi 
serve  only  for  purposes  of  luxury;  and  there  are  others  which 
can  be  employed  both  in  war  and  peace,  as  money,  prorisiooi^ 
ships,  and  articles  of  naval  equipment  Of  the  first  kind  it 
is  true,  as  Amalasuintha  said  to  Justinian,  that  he  is  <m  the 
side  of  the  enemy  who  supplies  him  with  the  necessaries  of  war. 
The  second  class  of  object  gives  rise  to  no  dispute.  With 
regard  to  the  third  kind,  the  state  of  war  must  be  considered. 
If  seisure  is  necessary  for  the  defence,  the  necesnty  confers  a 
right  of  arresting  the  goods,  under  the  condition,  however,  that 
they  shall  be  restored  unless  some  sufficient  reason  interferes.' 
Varioiii  oMm  The  observation  of  Orotius  that  the  state  of  the  war  must  be 
^pPytfiim  of  considered  in  estimating  whether  articles  become  contraband 
c^MLid.  ^^^  ^^  ^^  head,  when  examined  in  relation  to  Lord 
StoweU's  generalisation,  that  wars  show  a  tendency  to  become 
more  and  more  naval,  throws  some  light  upon  the  controversy 
between  the  Northern  Powers  and  Oreat  Britain  on  the  subject 
of  naval  stores.  Mr.  A.  J.  Balfour  pointed  out  in  the  House 
of  Commons  that  there  are  many  more  important  navies  in 
the  world  than  there  were  a  quarter  of  a  century  ago. 
The  tendency  which  Lord  Stowell  observed  may  fBurly  be 

^  **Det  Drdti  and  dat  Deroin  dat  Nitioot  Neatret  an  tesipt  da  Onacts 
liMritiiiM,"tiLp.81S. 

*  HaU%«<Intanuitioi«l  Law,"  0th  ad.,  p.  6i0. 

•  **  Da  Jut  BaUi  at  Facia,'*  L  ill  c  i.  8.  5. 
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taid  to  haye  culminated  in  our  day,  and  with  it  the  acuteness 
of  the  oontroyeray  as  to  what  is  and  what  is  not  contraband. 
It  is  nsual  to  designate  the  articles  in  the  first  and  third 
cTsosna  of  (Jrotios  as  absolate  and  conditional  or  relative 
contraband  (conirebande  relative  or  par  destvnaUon)  respec- 
tiyely.  In  the  first  case  the  article  is  confiscated,  in  the 
second  the  carrier  loses  freight  and  expenses,  and  the  belli- 
gerent exercises  his  right  of  pre-emption.  The  subject  of 
the  penalty  will  be  later  discussed.  It  is  here  sufiBcient  to 
observe,  as  showing  the  severity  of  the  Bussian  law  of  prize 
instanced  in  the  Busso-Japanese  War,  that  this  Power  classes 
coal  and  provisions  as  absolute  contraband,  and  during  the 
Crimean  War  confiscated  ship  and  cargo  in  all  cases. 

Yattel  observes,  ^  Commodities  particularly  useful  in  war  Vattert 
and  the  importation  of  which  to  an  enemy  is  prohibited  are  coatrabADd. 
called  contraband  goods.    Buoh  are  arms,  ammunitions,  timb^ 
for  shipbuilding,  every  kind  of  naval  stores,  horses — and 
even  provisions,  in  certain  juncture,  when  we  have  hopes 
of  reducing  the  enemy  by  famine.'*  ^    Sir  H.  S.  Maine  noted 
that  '^  changes  in  the  structure  and  mode  of  propulsion  ofProgrenor 
ships  tend  to  make  timber  and  other  articles  of  that  sort  completd/^ 
obsolete  for  contraband  purposes.    Bteam  renders  sails  of  little  ^|^^  of 
utility  and  diminishes  their  number.    The  hulls  are  now  more  materials. 
and  more  made  of  iron,  and  iron  wire  even  takes  the  place 
of  cordage.*    But  the  British  Admiralty  Manual  of  Prize  Law, 
1888,  makes  not  only  ship-timber,  considered  contraband  by 
Yattel  in  1758,  absolute  contraband,  but   also  hemp  and 
cordage.    Besides  absolute  and  conditional  or  relative  con- 
traband, it  is   customary   in    modem   times   to   speak   of 
^  Analogues  of  Contraband  *'  {Oonlreba/nde  AeeidenUUe).    Such 
are  despatches  and  persons  of  a  military  character.    Upon  the 
subject  of  definition  and  classification  it  may  be  advisable  to 
recur  to  Sir  R  Phillimore's  dirision.    According  to  him.  Sir  B.  FhUi- 
absolute  contraband  is  constituted  of  articles  b^iei  tiaua/S^erabjo? 
relative,  of  articles  aneipUu  vd  promieeui  ueus,  and  contra-  ^^  P«in>oM8 
band  f&r  oeoideM.    Contraband  per  aoeiden$  is  a  term  devised 

*  **  Droitt  des  Oens,"  Irnre  iii  e.  tIL  a .  112. 
t  MliitaniatioiuaUw,''  Leetoren.,p.  Hi. 
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by  continratal  jurists.^    It  is  proposed  to  adopt  the  anange- 
xnent  under  which  Phillimore  disoosses  the  subject : — 

1.  The  carrying  of  onqaestionable  monitions  of  war,  military 
or  nayal,  in  their  perfected  and  completed  state. 

2.  The  permittiDg  the  sale  of  snch  articles  to  a  belligerent 
within  the  territory  of  the  nentraL 

3.  The  carrying  of  material  of  a  kind  which  does  not 
certainly  indicate  whethw  their  destinaticm  be  for  belligerent 
or  ordinary  commercial  purposes.  Articles  andpitis  vel  pro- 
miaeui  usus,  especially  of  eammeatuSf  proyisions,  and  money. 

4.  The  doctrine  of  pre-emption. 

5.  The  carrying  of  military  persons  in  the  employ  of  a  bd- 
ligerenty  or  being  in  any  way  engaged  in  his  transport  service. 

6.  The  carrying  of  the  despatches  of  a  belligerent. 

7.  The  penalty  of  carrying  contraband. 

8.  The  principal  treaties  upon  the  snbject  of  contraband. 
GoiiTeyaiiee  ^*  ^^^  carriage  of  munitions  of  war  is  penalised  by  inter- 
•^SSSSSt^  national  law.*  The  Ordonnance  de  la  Marine  of  Louis  XIV. 
of  articles  may  be  cited  as  a  public  instrument  by  which  muni- 
contnbaad.  tions  of  war  were  declared  contraband.  The  Ordonnance 
ivdiibiiedi^  provided  by  the  Eleventh  Article:  '^Les  armes,  poudres, 
JJj^^^'  boulets,  et  autres  munitions  de  guerre,  m6me  les  chevaux 
Loots  XIV.    et  ^uipages,  qui  seront  confisqu^  en  quelque  vaisseau  qu'ils 

soient  trouv^  et  k  quelque  personne  qu'ils  appartiennent, 
soit  de  nos  sujects  ou  alli^"  ^  Wheaton^  and  Hautefeuille^ 
By  the  Treaty  ftUiide  to  the  Treaty  of  Utrecht,  1713,  as  confining  the  list  of 
njs'^^^  contraband  strictly  to  munitions  of  war.  The  commercial 
treaty  provided,  **  On  comprendra  sous  le  nom  des  marohan- 
dises  de  contrebandes  or  defendues,  les  armes»  canons,  arque- 
buses, mortiers,  petards,  bombes,  grenades,  saucisses,  cercles 
poissez,afiuts,fourchettes,bandouli6res,  poudre  a  canon,mesches 
salpetre,  baUes,  piques,  egpees,  morions,  casques,  cuirasses, 
haUebardes,  javelins,  fourreaux  de  pistolets,  baudriers,  chevaux 

1  PhiUimore.  toL  iii  s.  243. 

*  Hall's  "Intematioiial  Law,"  p.  640;  Sir  H.  8.  Harness  Lecture,  *<Inter- 
national  Law,**  p.  105. 

*  ^'Noreau  Commeni,  snr  TOrdoimaiioe,''  etc.,  t.  iL  p.  S64 ;  and  cf.  Wheiioii 
p.  660. 

*  <*Inteniatioiial  Law,"  p.  653. 

*  '*  Des  Droits  et  des  Deroizs  des  Nations  Nentres  en  temps  de  Oneire 
Maritime,"  t  iL  titre  Tiii  s.  8,  p.  821 
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ayeo  lenn  harnids,  et  tons  aaties  sombables  genres  d'armes  et 
d'instmmens  de  gnerre,  servant  a  Tnsage  des  troupes."  The 
treaty  of  the  Pyrenees,  1759,  between  France  and  Spain,  also 
confined  contraband  to  mnnitions  of  war.  The  classing  of 
munitions  of  war  as  contraband  is  the  irredncible  minimum  of 
the  whole  subject  Phillimore  observes  that  no  Hubner,  no 
professed  advocate  of  neutral  claims,  has  as  yet  maintained  a 
contrary  position  to  that  stated  by  Lord  Grenville, ''  If  I  have 
wreeted  my  enemy's  sword  from  his  hands,  the  bystander  who 
furnishes  him  witii  a  fresh  weapon  can  have  no  pretence  to  be 
considered  as  a  neutral  in  the  contest/'  ^  Grotius  says,  ^  Yerum 
est  dictum  .  •  •  in  hostium  esse  partibus  qui  et  bellum 
necessaria  hosti  administraf  ^ 

2.  As  to  permitting  the  sale  of  such  munitions  to  a  belli-  Sdaof  eontm- 
gerent  within  the  territory  of  the  neutiaL    This  is  the  topic  on  aeiitral 
on  which  Historicus  wrote  his  letters.    The  Conference  of  J^jj^  ^^ 
Geneva,  1872,  has  hardly  impaired  the  future  value  of  his  i>^ted. 
arguments,  though  it  declared  that  a  neutral  subject  may 
not  sell  a  ship  to  a  belligerent.     The  subject  is  elsewhere 
discussed :  it  is  here  only  necessary  to  remark  that  at  present 
the  Treaty  of  Washington  cannot  be  said,  in  view  of  the 
general  non-accession  to  its  principles,  to  have  definitely 
established  an  exception  to  the  principle  which  Historicus 
contended   was   the   unanimous  sentence    of  Bynkershoek,  ^^^^ 
Yattel,  Lampredi,   Azuni,  Wheaton,   Kent,  Ortolan,  Story, 
Martens,  Eluber,  and,  finally,  that  of  the  Supreme  Court  of 
the  United  States.'^    All  these  authorities  held  that  ''the 
traffic  in  contraband  of  war  within  the  neutral  territory  is 
absolutely  lawful.**  ^ 

In  AUarnetf'General  v.  SiUem,  (1863)  2  H.  &  C.  431, 476,  it  Ccmta^^ 
was  argued  that  contraband  trade  was  contra  hanos  tfiares.  bamm  ^ 
Historicus  pointed  out  that  no  decided  case  had  established  ^^ 
the  validity  of  the  contract  of  insurance  on  contraband  goods, 
and  that  a  policy  of  marine  insurance  on  goods  whose  transport 
involved  a  breach  of  blockade  was  invalid.    But  decisions 
delivered  shortly  after  the  letters  of  Historicus  appeared  have 

1  *<Leit«n  of  SnlpidiiB,''  p.  26. 

*  «  De  Jure  BeUi  et  Picif ,"  L  iil  e.  L  •.  1. 

*  Letten,  <«Intenuitioiua  Law,"  Keatna  Trade  in  Coninband  of  War,  p.  180. 

*  Letten  of  HiatorieoB,  On  Nevtna  Trade  In  Contraband  (tf  War,  p.  135. . 
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esUbliflhed  that,  by  English  law,  ^the  carriage  ot  oontmband 
goods,  or  Yoyages  in  breach  of  blockade,  are  not  considered 
illegal;  and  it  necessarily  follows  that  insurances  on  such  goods 
or  voyages  are  not  illegal  **  (Amonld's  Mar.  Ins.,  s.  760,  refer- 
ring to  atopofid  Chavasse,  In  re  Grazebrook,per  Lord  Westbury 
(1865), 34  L.  J.  Bank  17;  the  Helen  (1865), L.  R 1 A  and  E 1, 
and  also  earlier  American  decisions).    This  had  a  material 
bearing  on  his  argument  that  the  conyeyanoe  of  contraband 
goods  was  not  prohiUted  by  municipal  law,  and  possibly  not  by 
international  law,  as  it  was  a  mere  case  of  the  conflict  of  rights. 
By  the  laws  of  some  other  European  countries  a  policy  of 
insurance  on  contraband  goods  is  nulL^     In  such  cases  in- 
PoUey  oi       surances  upon  ships  and  goods  engaged  in  contraband  trade 
^^Sa^d^    <^  Toid.^    The  case  of  the  Buys  y.  Boyal  Exehcmge  Aseuranee 
^^SSibfiKw    Oarparation  (1897)  shows  that  a  policy  of  insurance  on  oontra- 
of  Bn^d.    band  goods  is  yalid  by  the  law  of  England.    By  the  Customs 
Bntindein    Consolidation  Act  (Stat  42  &  48  Vict  (1879),  part  1,  s.  8) 
^l^'I^^IS^    the  exportation  of  contraband  articles  may  be  prohibited  by 
^^^^  proclamation  or  Order  in  Council  under  the  penalty  of  forfeiture 

of  goods  exported.  Further,  the  agent  or  shipper  of  such 
goods  is  liable  to  a  fine  of  £100.  The  Prussian  Goyemment 
has  incorporated  in  its  Code  of  Municipal  Law  an  article 
prohibiting  the  carriage  by  its  subjects  to  any  other  nation  of 
contraband,  consisting  of  munitions  of  war,  or  of  articles  for- 
bidden by  treaties  of  the  nation  to  whom  it  is  carried.'  It 
seems  dear  that  this  proyision,  which  was  in  force  at  the 
time  of  the  Crimean  War,  was  infringed  and  eyaded  as 
widely  as  the  Foreign  Enlistment  Act,  1819,  was  infringed 
during  the  American  Ciyil  War,  1861-64.^  It  is  too  soon  to 
say  whether  Japan  will  insist  on  her  belligerent  rights  in 
1904  as  the  United  States  insisted  in  1871,  in  reference  to 
the  sale  of  yessels  of  war.'  The  subject  has  been  else- 
where discussed.    It  is  su£Scient  to  say  here  that  Phillimore,' 

>  CV.  ** Maritima  Coda  of  HoUand,  ICarine   Imiiniiee,'*   Art  599,  e.  iT.; 
Sptniah Code,  Art 781, m. 4;  Tartagoeie Coda,  Art  eOO, ai.  8. 

•  Cf . "  M«ritima  Codas,"  by  Hii  Honoor  Jndga  Baikw ;  Effinghim  Wilton,  1896. 
s   «<Pl«iuriaehasLaadraeht,''B.  il8.208i,p.416. 

«  Fhillimora,  toL  iil  s.  210. 

•  Cf.  Articla  on  *«  Intematitmal  Law  and  tha  War,"  by  Sir  J.  MaodonndO, 
Nindemdh  Omitwrf  Magadne,  July,  1904,  p.  146. 

•  *<  Inteniaticiial  Law,"  voL  iiL  as.  280-288. 
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Hantefeoille/  Gktliani,*  Pistoye  and  Dnverdy  '  cossider  that  a  Wntm  wiio 
neutral  State  is  bound  to  prohibit  the  sale  of  contraband  on  thead«of 
its  own  territory,  a  yiew  which  constitutes  the  Ultima  Thule  of  ^^^^ 
neutral  obligation.  tmUorr 

3.  The  carrying  of  materials  of  a  kind  which  does  ^otj^^y^, 
certainly  indicate  whether  their  destination  be  for  belligerent  "^J^^j^J^* 
or  ordinary  commercial  purposes — res  andpUis  vd  i^roniiicuf  oootnOwiUL 

UtU8. 

It  is  proposed  to  discuss  the  question  here  from  the  point 
of  view  of  the  authoritative  writers,  from  the  judgments  of 
Lord  Stowell,  and  from  unilateral  acts,  such  as  naval  regula- 
tions and  commercial  codes  of  different  countries.  The  subject 
will  be  discussed  from  the  point  of  view  of  treaties  later. 

Grotius  says  on  this  head  that  the  conditions  of  the  war  are  ^^wt  of 
to  be  considered.  ^  For  if  I  cannot  defend  myself  except  by 
intercepting  what  is  sent,  necessity,  as  elsewhere  explained, 
gives  us  a  right  to  intercept  it,  but  under  the  obUgation  of 
restitution,  except  there  be  cause  to  the  contrary.  If  the 
supplies  sent  impede  the  exaction  of  my  rights,  and  if  he  who 
sends  them  may  know  tnis — as  if  I  were  besieging  a  town,  or 
blockading  a  port,  and  if  surrender  or  peace  were  expected — he 
will  be  bound  to  me  for  damages,  as  a  person  would  who 
liberates  my  debtor  from  prison  or  assists  his  flight  to  my 
injury :  and  to  the  extent  of  the  damage,  his  property  may 
be  taken  and  ownership  thereof  be  assumed  for  the  sake  of 
recovering  my  debt  If  he  have  not  yet  caused  damages,  but 
have  tried  to  cause  it,  I  shall  have  a  right  by  the  retention 
of  his  property  to  compel  him  to  give  security  for  the  future 
by  hostages,  pledges,  or  in  some  other  way.  But  if,  besides^ 
the  injustice  of  my  enemy  to  me  be  very  evident,  and  he 
confirms  him  in  a  most  unjust  war,  he  will  then  be  bound  to 
me  not  only  civilly  for  the  damage,  but  also  criminaUy,  as 
being  one  who  protects  a  manifest  criminal  from  the  judge 
who  is  about  to  inflict  punishment:  and  on  that  ground  it 
will  be  lawful  to  take  such  measures  against  him  as  are  suitable 

>  •'I)e8l)rQiiietd6iI>eToindaiNatioiMNeittrM,'*tiLiH;.Tiilf.8. 

t  ««iv  Doreri  de*  Prindpi  Keotrali  Teno  i  Qnerr^guknti,  e  da  quasto  rono 
i  N0iitnU,»»  e.  ix.  s.  4. 

>  *<  lMt€  das  Fdset  Mir^'' t  L  pp.  894, 895. 
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to  the  offence,  according  to  prinoipleB  laid  down  in  speak- 
ing of  pnniBhmenty  and  therefore  to  that  extent  he  may  be 
snbjeot  to  spoliation.**  ^  Carotins  giTes  prerionsly  as  examples 
of  artidee  aneipUii  veil  pramisoui  wu$,  money,  prorisions,  ships, 
and  their  fdmitore. 

FhiUimore  obsenres  that  Bynkershoek*  '^  justly  rejects  the 
opinion  of  Grotios  so  &r  as  it  relates  to  any  distinction  between 
the  jostice  and  injustice  of  a  war/*  It  is  dear,  however,  that 
View  of  Yattel  was  in  the  habit  of  drawing  this  distincticm.'  Bynker- 
^^^^^  shock  came  to  the  condosion  that  warlike  instruments  and  all 
things  capable  of  use  in  war  were  contraband.  But  he  drew  a 
distinction  between  mai&tia  (1)  per  as  hello  apia ;  (2)  ex  qw 
quid  leUo  aptanri  poeeU.  To  interdict  the  last-named  as  con- 
traband, he  observes,  would  be  a  total  prohibition  of  all 
commerce,  and  it  might  be  as  well  so  expressed  and  under- 
stood. The  &ct  that  Bynkershoek  excepted  raw  materials 
from  the  category  of  contraband  suggests  that  he  cannot  be 
considered  universally  a  great  champion  of  belligerent  rights, 
as  he  was  described  by  Historious.  The  arguments  of  Bynker- 
shoek from  treaties  on  this  subject  are  severdy  criticized  by 
Sir  B.  FhiUimore.^  He  relied  on  two  treaties  between  the 
Swedes  and  Dutch  in  1675  and  1679,  and  one  between  the 
English  and  Dutch  in  1674,  as  constituting  the  semblance  of 
a  general  custom  exduding  the  materials,  out  of  which  con- 
traband goods  are  formed,  from  the  category  of  contraband. 
Elsewhere  he  admits  that  one  or  two  treaties,  which  vary  from 
the  general  usage,  do  not  alter  the  law  of  natims.'  Phillimore 
observes  that  nobody  was  better  aware  than  Bynkershoek  that 
three  treaties  are  quite  insufScient  to  constitute  the  semUance 
of  a  general  customu  Again,  he  dtes  three  edicts  of  the  Dutch 
in  the  seventeenth  century  pronoundng  raw  materials  con- 
traband, which  he  summarily  pronounces  exceptions.  Bynker- 
shoek devotes  a  c(msiderable  discussion  to  the  question 
whether  saltpetre  ought  to  be  admitted  in  the  catalogue  of 
contraband   artides.      Prince   Bismarck,  it   would   appear, 

>  «  De  Jura  Belli  etPftcis,'*Liiie.Lt.  5.  'Q.J.P.cx. 

*  *<  Droit  def  CkoB,"  book  iii  o.  x.  s.  180. 
«  «Iiit«iiiitionallAw/'Tol.iii.t.886.  •  Q.  J.P.I  Lex. 
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regarded  the  retention  of  saltpetre  in  the  lists  of  contraband 
as  being  objectless  under  the  conditions  of  modem  war.^ 
Notwithstanding  these  donbts,  saltpetre  always  has  been 
considered  contraband,  being  in  BynkershoeVs  time  con* 
sidered  as  synonymons  with  gonpowder. 

Zoach,  the  English  anthoritative  writer  on  international  views  of 
law,  argues  the  question  upon  first  principles.  On  the  one 
handi  he  says,  it  may  be  contended  that  the  law  of  contraband, 
being  of  a  penal  character,  is  not  to  be  extended  beyond  its 
strict  meaning,  and  the  argument  from  the  prohibition  of  a 
composite  thing  to  the  prohibition  of  the  elements  of  which 
it  is  compounded  is  illogical  On  the  other  hand,  it  consists 
with  sound  reasoning  to  say  that  where  tiie  reason  for  the 
prohibition  of  both  is  applicable,  the  law  is  equally  applicable 
to  both  Q*  ubi  est  eadem  ratio  prohibitionis,  materiie  et  spedei, 
idem  jus  in  utraque  censendum  est'*),  especially  when  the 
object  is  to  prevent  fraud ;  and  therefore  it  was  that  in  the 
Boman  law  the  fieonous  Senatus  Consultum  Macedonianum, 
when  it  forbade  loans  to  a  minor,  forbade  also  the  things  for 
which  money  could  be  procured,  wm  eantraehMfraudem  sapiL 
So  it  is  according  to  the^  commnne  that  when  weapons  made 
of  iron  are  pronounced  to  be  contraband,  the  iron  of  which 
they  are  made  should  fall  under  the  same  ban.' 

Heinneccius,  considered  by  Bynkershoek  and  Phillimore  to  Views  of 
be  the  principal  writer  on  the  subject  of  conditional  contraband^  eumeccms. 
obserres,  ^Sometimes  it  is  of  great  importance— in  wars  even 
things  of  the  smallest  importance  acquire  importance— if  the 
enemy  is  labouring  in  want :  nor  is  there  elsewhere  any  resource 
for  things  of  the  kind  required.  Often  strongly  fortified  cities 
experience  the  want  of  fuel,  or  of  burnt  wine,  and  the  soldier 
of  the  garrison  more  readily  endures  thirst  than  the  want  of 
these  things.  Who,  therefore,  denies  it?  Both  citizens  and 
foreigners  deserve  badly  of  the  Bepublic,  who  render  such 
things  to  our  enemies,  without  which  they  should  have  been 
easily  reduced  to  surrender.  But  it  is  still  true  that  in  time 
of  war,  not  only  does  conmierce  cease  between  enemies,  but 

>  8eeqiiotAtioiiiii**GMIekeB,'*H61isaid(idPsHaiidbook»iT.  723. 
"<  Juris  et  Jodie.  Fecial,'*  QoMft  Fan.  2|  s.  a. 
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6TW  intanxnine  wHIi  friendi  and  with  pec^^  of  naotnl 
pontkn  otnnot  be  freely  peimitted  with  «he  eoemy  (inile^ 
the  fomer  stipulate  fcr  aeeitrity  froa  both  beUigerents).  For 
riaee  ererything  is  lawful  iadefinitdy  tot  one  bdl^^enat 
against  the  other  whidi  is  necessary  tot  proeeonting  war,  it 
will  deariy  be  lawful  to  obstmet  eren  a  friendly  nation  ttcoL 
carrying  things  to  the  oiemy  by  means  ot  which  his  circum- 
stances may  be  rendered  more  secure  and  more  soited  to 
ccndnct  war."*  ^ 

In  another  passage  Hdnneodos  says,  ^It  has  been  estab- 
lidied  by  sereral  treaties  between  States  what  goods  it  is 
considered  wrong  to  conyey  to  an  enemy.  On  this  sabyect 
thete  are  extant  treaties  <tf  the  King  of  Spain  with  the 
Belgians,  of  the  King  ot  France  with  the  Hanseatic  States, 
with  the  Dutch,  of  the  English  with  the  Poles  and  the  Swedes, 
and  sereral  others  of  the  like  kind,  in  which  we  obserre  that 
all  arms  of  an  explosiTe  character  are  dsssed  with  prcdiiluted 
goods,  and  their  apparatus,  sach  as  engines  for  hnriing 
missiles,  bombs,  mortars,  petards,  powden,  balls  of  pitch, 
carriages  for  gans»  forks,  bandoliers,  nitrate  powder,  ropes  fit 
for  catching  fire,  nitrate  of  salt,  fire-balls,  so  also  spears, 
swords,  helmets  of  leather  or  metal,  breastplates,  battle-axes, 
spikes,  horses,  saddles,  and  other  warlike  instromenta.  Nay, 
also  wheat,  barley,  oats,  pnlse,  salt,  wine,  oil,  sails,  ropes^  and 
OTerything  else  connected  with  fitting  ont  ships.  •  .  •  But 
there  are  some  things  concerning  which  there  has  been  some 
difierenoe  between  States,  whether  they  are  to  be  considered 
in  the  category  of  prohibited  articles.  There  has  been  some 
doubt  as  to  sword  sheaths.  .  •  •  •  Sword  sheaths  are  not  less 
necessary  to  a  belligerent  than  swords;  and  although  he  may 
not  wound  with  a  scabbard,  or  deal  out  slaughter  with  it,  yet 
the  swords  themselves  would  be  rendered  useless  unless  the 
scabbards  protected  them  from  rain  and  rust.  Therefore,  the 
very  same  reason  that  impels  to  the  prohibition  of  sails, 
ship-ropes,  com,  easily  admits  ot  being  applied  to  scabbards 
themselyee.**' 

» «« De  Jar.  Princ  drc  Com.,**!.  12. 

*  •«  Do  NftTiK  db.  Vaet  Mm.  Vftlft.  Oosun.,''  xi?. 
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Heumeooiiis  was  a  privy  oonnoillor  of  the  King  of  Prussia, 
a  emnunstanoe  which  renders  it  remarkable  that  he  should  hare 
ineliided  in  die  category  of  contraband  naval  stores  and  pro* 
visions  of  every  kind.  In  spite  of  his  position^  his  writings 
do  not  seem  to  have  inspired  the  policy  of  his  country.  The 
cat^;ory  of  oontraband  as  stated  by  Heinneccius  is  far  more 
eztemive  than  any  adopted  by  Great  Britain,  though  it  may 
exhibit  a  counterpart  to  the  Bussian  naval  regulations  of  1904. 
It  is  difficult  to  refrain  from  commenting  on  the  indecisive 
and  almost  puerile  discussion  instituted  by  Bynkershoek  and 
Heinneccius  as  to  whether  scabbards  are  contraband.  The 
serious  issue  of  the  subject  is  whether,  under  the  pretext  of 
contraband,  aU  commerce  between  maritime  nations  shaU  be 
interdicted.  Heinneccius,  after  practically  interdicting  all 
commerce  between  the  neutral  nations  and  a  belligerent, 
enters  with  sest  upon  the  discussion  whether  a  neutral  should 
sell  scabbards  to  a  belligerent 

Phillimore  speaks  sUghtingly  of  Hubner's  *<  De  la  Sairie  des  S^°*  ^ 
BatimensNeutres.**  Nevertheless,  this  writer  merely  enunciates  gntt 
a  principle  of  Yattel  when  he  says  that  the  only  duty  of  the  neiSSli^.^ 
neutral  is  to  be  tii  heUo  mediu$,  and  not  to  refuse  to  one 
belligerent  what  he  grants  to  another.^  Hubner  gives  a  long 
list  of  contraband,  and  attempts  to  make  a  <*  fixation  de  la  con- 
trebande  de  guerre  au  premier  et  au  second  ohel''  ^  Oontre- 
bande  au  premier  chef  **  includes  the  dass  of  goods  useful  only 
for  war,  and  some  of  those  anoipitiU  U9u$j  but  only  when  sup- 
plied to  besieged  or  Uockaded  places.  '^Oontrebandeau  second 
chef**  includes  articles  of  both  classes  which  are  furnished  to 
one  belligerent  and  refused  to  another.  Ward*  obee^es  that 
the  conclusion  of  Hubner's  long  argument  is  that  none  of 
die  things  in  his  long  catalogue  can  ever  become  contraband 
at  all,  so  long  as  the  neutral  is  content  to  furnish  both  bel- 
ligerents with  them  at  the  same  tima  Sir  B.  Phillimore' 
considers  that  Hubner's  views  have  neither  reason  nor  usage 
to  recommend  them. 

In  AUamey-General  v.  Bittern,  (1863)  2  H.  &  0.  431,  508, 

*  Cf.Bjiikenlioek,Q.J.P.,Lte.iz.;  Vattel,  «  Droit  dM  Gen,**  L  iiL  c  7. 
'  <«CoiitnlMiid,'*p.  180.  •  ««lBtaiii4ioiMlLftw/  ?q1.  ilLt.  ML 
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Loeeeniiii. 


Whether 
belenceof 
DATftl  power 
erase  of 
▼ariencein 
contraband 
liftf.  Que. 


Pollook,  OJBL,  obtarred  that  jorifts  differed  widdy  horn  eaeb 
other  on  the  fobjeots  (tf  bdligeteiit  rights  mnd  nevtral  duties 
and  eTen  generally  on  international  law.  Bat  ainoe  the  date 
of  thia  oaae  and  the  Genera  Conferaioe,  the  LMtitnte  of 
International  Law  haa  been  fbonded,  and  ^prafeflKm  o^  and 
writers  on,  international  law  haTO  done  a  great  deal  towards 
rendering  doctrine  harmonioas  and  oonsistent"^  The  Hague 
Oonferenoe  most  be  added  to  the  other  ooeaaions  addnoed  by 
Mr.  W.  R  Hall  on  which  the  body  of  ciriliied  nations  have 
united  in  prescribing  general  roles  of  mtemational  oondoet 
The  hat  that  a  powerfol  belligerent  like  Bnssia  shoold  haTo 
modified  her  regulations  in  deference  to  neutral  representa- 
tions is  a  featore  of  good  omen  in  international  law,  and 
none  the  less  so  that  the  concession  was  made  daring  a  ccmteat 
which  was  marked  by  patent  derelictions  from  the  highest 
standard  of  either  beUigerent  right  or  neutral  duty. 

It  is  quite  impossible  to  deduce  any  general  law  of  contra- 
band from  treaties,  since  for  the  last  fifty  years  there  hare 
been  repeated  instanoes  of  the  same  nation  concluding  treaties 
in  a  different  sense  on  the  subject  with  different  States  at  the 
same  time.^  But  Grotius  seems  to  derive  the  belligerent 
right  of  stopping  contraband  in  tranniu  from  treaties  or 
''old  conyentions.'*  The  remedial  branch  of  the  law  of  con- 
traband may  thus  be  based  on  treaty  law. 

Loccenius  comprehends  prorisions  generally  in  his  class  of 
contraband.'  In  the  '^ Encydopsddia  of  Laws*'  it  is  stated,^ 
**  In  the  domain  of  theory  there  are  two  distinct  tendenciea 
Jurists  belonging  to  the  maritime  poweis,  jealous  of  their 
belligerent  rights,  tend  to  sustain  the  existing  uncertainty. 
Those  who  belong  to  the  weaker  and  neutral  States  would 
restrict  contraband  to  a  limited  number  of  articles.** 

This  generalization  does  not  apply  to  the  authoritatiTe 
writers.  Bynkershoek  wrote  before  Holland  lost  her  mari- 
time supremacy.^    Yet,  as  has  been  seen,  he  considered  that 

1  HaU't « Intemational  Law,**  IntrodoetioB. 

*  Of.  Phillimore*8  *«  Intaniatioiial  Law,"  voL  Ui.  p.  345,  and  «  Biiejelopi»dU 
Laws  of  England,"  art  **  Contraband." 

»  ''De  Jnw  BCarit,"L  i  c  It.  n.  5,  p.  41.  «  p.  5,  art  « Contraband.- 

•  Ct  HaU't  ««Intematk»ua  Law,"  p.  644. 
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mftterials  oat  of  which  contraband  goods  are  formed  are  not 
contraband,  and  herein  puts  neutral  rights  on  their  highest 
footing.  Historically,  Prussia  has  always  been  a  weak 
naTal  Power,  But  Heinneccins,  who  was  a  Prossian  privy 
councillor,^  regarded  every  species  of  provisions  as  nnoon- 
ditionally  contraband  Again,  Zoach,  the  English  anthorita- 
tive  writer  on  international  law,  does  not  approach  in  severity 
the  views  of  Heinnecoins.  While  Zouch  considered  ship- 
building materials  contraband,  he  does  not,  like  Heinneocios, 
include  every  dass  of  provisions,  as  well  as  naval  stores,  in 
the  category  of  contraband.  Further,  while  Heinnecdus 
classed  ship-building  materials  as  unconditionally  contraband, 
Zouch  evidently  only  considers  them  contraband  by  destina- 
tion, laying  down  that  their  seizure  can  only  be  justified 
where  there  is  fraud.  Again,  Hautefeuille  is,  perhaps,  the 
writer  who  has,  in  modem  times,  advocated  with  most  detail 
the  inclusion  of  mere  munitions  of  war  as  contraband.  But 
in  1848,  when  Hautefeuille's  work  appeared,  France,  though 
in  the  throes  of  revolution,  could  not  be  called  a  weak  neutral 
Power.* 

In  the  domain  of  theory,  the  last  word  on  the  subject  seems  Propotda  of 
to  be  that  of  the  **Annuaire  de  rinstitut  du  Droit  Inter- j^^J^?* 
national,"  1896,  p.  230,  where  it  is  proposed  to  do  away  J^^^^^jj^ 
with  *'le6  pretendues  contrebandes  dMgaioB  sous  le  noms,  reUtiTeooa- 
soit  de  contrebande  relative,  concemant  des  articles  (usiii  ^^'*^'*'^ 
aneipUis)  susceptibles  d'etre  utilise  par  un  belligerent  dans 
un  but  militaire,  mais  dont  Tusage  est  essentiallement  paci- 
fique,  soit  de  contrebande  acoidentelle,  quand  les  dits  articles 
se  servent  specialement  aux  buts  militaires  que  dans  une 
circonstanoe  particuli^re/'     The  right  of  pre-emption,  how-  But  riglit  of 
ever,  is  reserved  to  the  belligerent  in  the  case  of  objects  {I^^S^^^ 
aneipittB  iuu$  seised  while  in  trantUu  towards  a  port  of  his  ^^^Sd^S^mhiJ! 
adversary.    Lord  Beay,  in  presiding  at  the  recent  session  of  the 

>  **  CdleetaiiM  Jnridica,*'  toL  i,  pieea  t. 

'  Sir  H.  HunreU*t  **Lifa  of  the  Duke  of  WaningtoQ,"  toL  iL  pp.  859, 868 ; 
**  Btrl  Stanhope't  ConTermtioof,''  p.  814;  whenee  it  ttppmn  that  about  this  dato 
the  Duke  of  Wellington  had  eonaiderable  i^prehemion  of  inTaiioii,  and  deelaied 
that  Bagland  coald  not  afford  to  protert  against  the  Spanish  marriages  of  the  sooi 
of  Loois  Philippe. 
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Imtitate  of  International  Law,  aUnding  to  the  snbject  of  oon- 
tiaband  of  war,  said  that  in  1896,  at  Venice,  the  Institute  hdd 
down  roles  on  contraband  which  had  been  of  a  fiBU^reaohing 
character.  It  only  recognised  five  categories  of  articles  as 
being  absolute  contraband  when  carried  by  sea  at  the  cost 
of  a  belligerent,  and  to  the  destination  of  a  belligerent. 
Accidental  and  relative  contraband  were  not  recognized,  but 
a  belligerent  had  the  right  of  sequestration  or  pre-emptioa 
of  articles  which  might  be  useful  for  warlike  as  well  as  for 
peaceful  purposes.  In  1895  the  committee  had  proposed  the 
following  rules : — 

Articles  which  can  be  of  use  both  for  warlike  and  for  pacific 
purposes  arejaot,  in  general,  to.be  considered  contraband.  They 
can  be  considered  such  if  they  are  immediately  and  specially  in- 
tended for  the  military  or  naval  forces  or  for  military  operations 
of  the  enemy,  if  they  have  been  included  in  a  {Nrevious  declaration 
issued  by  the  belligerent  Gk>yemment  at  the  commencement  of 
the  war,  in  accordance  with  Clause  30  of  the  rules  adopted  by 
the  Institute  with  regard  to  maritime  prises  in  1882.  The 
Institute  had  given  to  neutrals  a  greater  immunity  than  they 
could  claim  in  accordance  with  the  well-established  practice  of 
international  law,  which  admitted  the  rights  of  a  belligerent  to 
proclaim  what  it  considered  absolute  and  relative  or  accidental 
contraband.  An  international  conference  should  meet  to  deal 
with  the  subject  of  contraband  in  order  that  the  difficulties 
might  be  avoided  which  arose  after  declaration  of  war,  and 
which  were  the  result  of  the  right  claimed  by  a  belligerent  to 
give  his  own  interpretation  of  the  character  of  contraband.^ 
£roll  T.  K  Professor  T.  E..  Holland,  in  a  letter  to  the  Times,  March  12, 
1904  observed,  ^Articles  are  'contraband  of  war'  which  a 
belligerent  is  justified  in  intercepting  while  in  course  of 
carriage  to  his  enemy,  although  such  carriage  is  being  effected 
by  a  neutral  vessel  Whether  any  given  article  should  be 
treated  as  contraband  is,  in  the  first  instance,  entirely  a 
question  for  the  belligerent  Government  and  its  prize  court. 
A  neutral  Government  has  no  right  to  complain  of  hardships 
which  may  thus  be  incurred  by  vessels  sailing  under  its  flag, 
^  Timei,  September  21, 1904. 
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but  is  bound  to  aoqniesce  in  the  yiews  maintained  hj  the 
belligerent  Govemment  and  its  oonrts,  unless  these  views 
inToWe,  in  the  language  employed  by  Lord  Granyille  in  1861» 
*  a  flagrant  violation  of  international  law/  This  is  the  begin- 
ning and  the  end  of  the  doctrine  of  contraband.  A  nentral 
Government  has  none  other  than  this  passive  duty  of  ac- 
qnieeoenoe.  Its  neutrality  would  not  be  compromised  by  the 
shipment  firom  our  shores  of  any  quantity  of  cannon,  rifles,  and 
gunpowder." 

It  is  now  proposed  to  examine  the  question  of  conditional 
contraband  from  the  view  of  English  prize  law  as  contained 
in  the  judgments  of  Lord  StowelL 

In  the  famous  case  of  the  Swedish  convoy,  determined  in  Views  of  Lord 
the  English  Court  of  Admiralty  in  1799,  Sir  W.  Scott  (Lord  ^^^ 
Stowell)  states,  ^That  tar,  pitch,  and  hemp,  going  to  the 
enemy's  use,  are  liable  to  be  seized  as  contraband  in  their  own 
nature,  cannot,  I  conceive,  be  doubted  under  the  modem  law 
of  nations,  though  formerly,  when  the  hostilities  of  Europe 
were  less  naval  than  they  have  since  become,  they  were  of  a 
disputable  nature,  and  perhaps  continued  so  at  the  time  of 
making  that  treaty  '*  (that  is,  the  treaty  of  1661  between  Great 
Britain  and  Sweden,  which  was  still  in  force  when  he  was  pro- 
nouncing this  judgment),  ''or,  at  least,  at  the  time  of  making 
that  treaty  which  is  the  basis  of  it — I  mean  the  treaty  in  which 
Whitlock  was  employed  in  1656;  for  I  conceive  that  Yalin 
expresses  the  truth  of  this  matter  when  he  says, '  De  droit  ces 
ehoses '  (speaking  of  naval  stores)  <  sent  de  contrebande 
aujourd'hui  et  depuis  le  commencement  de  ce  si^e,  ce  qui 
n'etait  pas  autrefois  n^moins ; '  ^  and  Yattel,  the  best  recent 
writer  upon  these  matters,  explicitly  admits  amongst  positive 
contraband,  'les  bois,  et  tout  ce  qui  sort  &  la  construction  et 
&  Tarmement  de  vaisseaux  de  guerre.'  Upon  this  principle 
was  founded  the  modem  explanatory  article  of  the  Danish 
treaty  entered  into  in  1780,  on  the  part  of  Great  Britain  by  a 
noble  lord  (Mansfield)  then  Secretary  of  State,  whose  attention 
had  been  peculiarly  turned  to  subjects  of  this  nature.  I  am, 
therefore,  of  opinion  that  although  it  might  be  shown  that  the 
»  VtlIl^«CklImL•u^r0^dol^»nT.iiLtit.9,«I>e•Priw•,'•art.ll. 
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natoie  of  these  oommodiiies  bad  been  sabjeot  to  some 
troyeny  in  the  time  of  Whitlook,  when  the  fondamwtal  trefttjr 
was  constraoted,  and  therefore  a  discreet  silence  concerning 
them  was  obseryed  in  the  composition  of  that  treaty,  and  of 
the  latter  treaty  deri?ed  from  it^  yet  that  the  exposition  which 
the  later  judgment  and  practice  of  Europe  had  given  upon  this 
subject  would,  in  some  degree,  affect  and  supply  what  the 
treaties  had  been  content  to  leave  on  that  indefinite  and 
disputable  footing,  on  which  the  nations  then  more  generally 
prevailing  in  Europe  had  placed  iV  ^ 

It  is,  however,  objected  to  this  dedsion  by  Wheaton  (in  the 
text,  p.  651),  that  the  treaty  of  1661  made  no  mention  of  naval 
stores,  and  the  subsequent  treaties  of  1664  and  1665  expressly 
declared  that  nothing  should  be  contraband  except  what  they 
made  so,  together  with  the  treaty  of  1661.  The  treaties  of 
1664  and  1665  were  equally  silent  as  regards  naval  stores. 
Mr.  W.  E.  Hall  observes  that  according  to  the  opinion  of  Sir 
Leolin  Jenkins,  the  chief  English  authority  on  international 
law  in  the  latter  md  of  the  seventeenth  century,^  "*  articles  of 
direct  use  for  warlike  purposes  were  alone  contraband  under 
the  common  law  of  nations,  but  that  each  State,  in  order  to 
meet  the  special  conditions  of  a  particular  war,  possessed  the 
right  of  drawing  up  at  its  opening  a  list  of  articles  to  be 
contraband  during  its  continuance.'" ' 

The  Staadt  Embden,  (1798)  1  Bob.  26,  was  the  case  of  a 
priie  ship  taken  from  the  English  and  carried  into  Christian- 
sand,  South  Norway.  A  pretended  sale  had  passed  there,  and 
the  Tessel  was  retaken  on  a  voyage  from  Biga  to  Amsterdam, 
laden  with  deals  and  masts.  It  was  adjudged  on  the  facts 
that  the  vessel  had  become  the  property  of  the  neutral 
The  vessel  was  captured  in  the  first  instance  by  a  French 
privateer,  and  recaptured.  Sir  W.  Scott  observed,  **Most 
clearly  the  masts  are  liable  to  be  considered  contraband  in 
the  judgment  of  the  most  sealous  advocates  of  neutral 
commerce.*'^     The  circumstances   of  the  case  woe   very 

>  The  Maria,  1  C.Bob.  872. 

*  **  Life  and  CkMrrespoodenee  of  Sir  L.  Jenkins,"  toL  zi  p.  75L 

»  "Intemftiional  Uw,"  p.  642.  *  Ibid.,  e^ro. 
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peooliar,  as  the  Teasel  was  taken  on  a  yoyage  bom  Biga,  a 
Boanan  port»  to  Amsterdam,  then  considered  a  port  in  the 
possession  of  the  French,  and  blockaded  hj  a  Bossian  and 
English  fleet  Under  these  facts  it  was  difficult  to  con- 
sider the  cargo  neutral.  Sir  W.  Scott  suggested  a  doubt 
which  seems  a  little  difficult  to  understand,  saying,  ''An 
auxiliary  fleet  is  not  of  itself  sufficient  to  make  its  Govera- 
ment  a  principal  in  a  war.**^  It  therefore  seems  that  the 
doctrine  of  pacific  blockade  is  of  far  earlier  origin  than  that 
usually  assigned  it  in  books  on  international  law.  The  earliest 
instance  of  a  pacific  blockade  usually  adduced  is  the  blockade 
in  1827  by  France,  Great  Britain,  and  Bussia  of  aU  the  coasts 
of  Greece  occupied  by  Turkish  forces.*  But  it  seems  quite 
dear  from  the  words  of  Sir  W.  Scott  in  the  StaacU  Embden, 
(1798)  1  Bob.  26, 30,  that  the  doctrine  of  pacific  blockade  has 
an  earlier  origin.  A  further  fact  of  interest  in  this  case 
is  that  in  the  event  of  recapture  the  practice  of  the  prize 
court  in  Lord  Stowell's  time  was  to  order  the  vessel  to  be 
sold,  and  to  award  the  recaptors  one-eighth  of  the  proceeds 
as  salvage.  The  Staait  Embdm  also  decided  that  the  relaxa- 
tion of  the  principle  of  confiscating  naval  stores,  when  the 
stores  were  native  produce,  going  to  enemy's  ports  on  account 
of  the  country  which  produced  them,  was  not  of  absolute 
application.  Lord  Stowell  referred  to  the  solemn  judgment 
of  the  Lords  of  Appeal  in  ''the  fiimous  case  **  of  Mei.  Goods 
Sidp,  Soderberg,  where  a  cargo  of  pitch  and  tar,  going  on 
Swedish  (neutral)  account  to  Port  Louis,  was  condemned. 
Innocent  articles  are  liable  to  be  confiscated  when  they  are 
found  in  the  same  ship  as  contraband,  and  they  belong  to  the 
owner  of  the  contraband.' 

The  Twee  Juffrewen,  (1802)  4  Bob.  242,  decided  that  tar 
and  pitch,  not  being  the  produce  of  the  exporting  couiitry, 
are  contraband.  The  <mu$  probandi  of  showing  that  the  articles 
are  the  produce  of  the  exporting  country  lies  on  the  cVtimant. 
The  Twee  Juffrewen  was  a  Prussian  ship,  and  claimed  as  the 
property  of  a  Prussian  merchant 

I  «IiiteniitionAlLftw,''p.80.  «  Wlietftomp.  415;  HtD^STl. 

•  Bjnkenhoek,  IS  ii,J.T.,hk.le.  12. 
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In  this  OMe  Sir  W.  Soott  obeeryed  thai  tlie  snbjeet  of  the 
oontimband  obancter  of  naval  sUnm  oontinQed  a  vexed  ques- 
timi  between  Oieat  Britain  and  the  Baltic  Powers  throoghont 
the  whole  of  the  eighteenth  century.^  He  added,  ""With 
respeet  to  what  has  been  said  of  a  different  midrastanding 
prevailing  in  that  country,  I  am  afraid  it  is  not  the  only 
instance  in  which  onr  exposition  ot  the  law  of  nations  differs 
from  what  they  (ie.  Pnnsia)  are  inclined  to  hold  npon  the 
same  article;  bnt  I  most  remember  it  is  my  doty  to  adhere 
to  what  I  understand  to  be  the  exposition  authorised  by 
former  decisiras  of  this  court,  founded  on  general  and  dis- 
interested views  of  the  subject** ' 

But  it  is  a  curious  £eu^  that  Heinneccius,  a  Prussian  privy 
councillor,  took  the  English  view,  and  considered  that  anything 
of  use  in  outfitting  a  ship  was  unconditionally  contiaband. 
Upon  the  particular  point  in  issue  in  the  Twee  Jnffrtwef^  Sir 
W.  Scott  observed,  ''I  take  it  to  be  esUblished  doctrine  oi 
this  court  that  pitch  and  tar  are  universally  contraband,  unless 
protected  by  treaty,  or  unless  it  is  shown  that  they  are  the 
produce  of  the  country  from  which  they  are  exported,  in  which 
latter  case  they  are  considered  on  the  lenient  and  modem 
application  of  the  rule  as  subject  to  pre-emption  only.  In 
certain  instances,  where  they  constitute  the  great  staple 
commodity  of  the  exporting  country,  as  of  Sweden,  the 
presumption  may  be  allowed  in  favour  of  the  claimant  without 
absolute  proof;  but  in  respect  to  East  Friesland,  or  any  part 
of  Prussia,  the  same  presumption  does  not  arise.** ' 

In  the  ApdUo^  (1802)  4  Bob.  161,  a  question  arose  respect- 
ing a  quantity  of  hemp,  being  the  produce  of  Bussia,  and  the 
property  of  a  Bussian  merchant^  taken  on  board  a  Prussian 

>  Wheaton't  «<Intenimtioiua  Law,"  p.  654. 

'  ''2WMJi|ff«M9m''(1802)4Bol>.242,244;  and  ef .  tha  obsemtkm  of  Gibba, 
CJ.,1n  Taylor  t.  OmrtUy  (1816)  6  Taunt  608, 624,  as  to  the  differaicea  between 
the  Bngliah  and  foreign  Tiewsof  the  law  of  general  arerage,  bj  whkh  neither  tiie 
wonnds  of  the  Mikrs  defending  a  prirate  armed  veMel,  nor  the  **  woonda  of  the 
ship,**  in  the  caae  of  the  SQccenfal  defence  of  a  priyate  anned  Tevel,  form  tiie 
subject  of  contribntioD  in  general  arerage  bj  the  law  of  England.  The  obsenra- 
tions  of  Pollock,  C.B.,  in  AUonia^Qmmal  t.  aiOam,  (1863)  2  H.  &  C.  431, 508, 
as  to  the  antinomies  prevailing  in  international  law  on  the  subject  of  oontialMnd. 
maj  also  be  compared  with  those  of  Lord  Stowell  in  tiie  2Wse  Jt^fr^m&m  (jm^ra). 

*  Ibid.,  siipra,  p.  248 
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ship,  on  a  voyage  from  Liban  in  Oourland  to  Amsterdam.  The 
cargo  was  restored  on  farther  proof  that  the  hemp  was  the 
prodnce  of  Bossia. 

In  1801  England  contracted  a  treaty  with  Bossia,  by 
which  it  was  agreed  not  to  consider  as  contraband  the  mer- 
diandise  of  the  prodnce,  growth,  or  manofetctnre  of  the 
conntries  at  war  which  should  have  been  acquired  by  the 
subjects  of  the  neutral  Power,  and  should  be  transported  for 
their  account  But  Sir  W.  Scott  held  that  the  treaty  did  not 
apply,  as  the  hemp  was  taken  not  in  a  Bussian  but  a  Prussian 
Tcssel.  In  these  treaties  commerce  meant  commerce  connected 
with  navigation.  When,  therefore,  the  treaty  spoke  of 
^neutral  ships'*  it  did  not  mean  the  vessels  of  any  neutral 
State,  but  only  those  of  the  contracting  parties.  The  ques- 
tion was  decided  apart  from  the  treaty,  which  at  this  date, 
of  course,  is  not  in  force.  But  the  question  which  remained 
to  be  decided  in  the  ApdUo  {iM  iupra)  was — ^  Whether  hemp, 
being  the  produce  and  property  of  the  country,  was  liable  to 
confiscation  ?  '*  The  case  of  Jange  Pieter,  Aim.,  November  12, 
1781,  Lords,  1788,  was  exactly  parallel  because  it  was  also  the 
case  of  a  cargo  of  hemp  on  board  a  foreign  ship.  The  effect  of 
this  and  other  cases  was  that  the  presence  of  the  hemp  in  a 
foreign  ship  did  not  render  it  contraband  if  it  could  be  shown 
that  it  was  a  staple  commodity  of  the  country  of  its  owner. 
Sir  W.  Scott  said,  ^  Hemp  is  certainly  liable  to  be  considered 
as  generally  contraband;  but  in  relaxation  of  the  strict 
principle,  the  general  rule  now  prevailing  is  that  being  the 
produce  and  property  of  the  exporting  country,  and  going  in  a 
vessel  of  that  country,  it  is  not  liable  to  confiscation.**  The 
last  circumstance  being  considered  immaterial,  it  was 
regarded  as  a  case  for  further  proof,  and  tiie  cargo  was  restored 
on  its  being  shown  that  it  was  the  produce  of  the  country  of 
the  exporter. 

It  is  now  proposed  to  examine  unilateral  acts  of  different  Uniktorai 
countries,  defining  the  category  of  contraband  and  to  compare  oontnUad.''^ 
them  with  the  Bussian  and  Japanese  declarations  regarding 
contraband  issued  on  the  commencement  of  hostilities.    An 
interesting  point  bearing  on  the  subject  is  mentioned  in  the 
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mptj  of  the  Aigliah  kwyert  to  tlie  PnuniAn  Erpoeitian  de 
Moti&^  knad  in  coaaectioii  with  the  ieiiiiig  of  Praniia  ships 
^^  M  a  •ecority  for  the  Sileaum  losn,  1753.     The  PraBoan 

S^2!^2^.  Uwyen  alleged  that  Lord  Outeret  in  1744^  by  two  Terbal 
deelaratiMg,  gare  aMuaaoes  to  the  King  <rf  Fruna  in  the 
name  oi  the  King  of  England  that  nothing  on  board  a 
Fnniian  ihip  riioQld  be  seined,  szoept  oontraband;  oonse- 
qnentlj,  that  all  effeeti  not  oontraband,  belonging  to  the 
enemy,  ihonld  be  free;  and  that  these  aMoranoes  were  after- 
wards oanfirmed  in  writing  by  Lord  Chesterfield,  January  5, 
1747.  The  Eng^  lawyeis  repUed  that  the  Terbal  dedaz*- 
tions  ot  a  minister  in  oonToriation  mi^t  show  what  he 
thought  to  be  the  law  of  nation^  bat  nerer  oonld  be  under- 
stood to  be  equiTslent  to  a  treaty  derogating  from  that 
law.^ 
2{«^|^  By  the  Meiosntile  Marine  Oode  of  Italy*  H  is  provided 
oflteij.  that^^'Unleis  otherwise  agreed  by  treaties  or  by  qieeial 
declarations  made  at  the  commeaeement  of  hostilitieB,  the 
following  articles  are  declared  to  be  contraband  of  war. 
Cannoni,  musketi,  carbinei^  rerolyera,  pistols,  swords,  as  well 
as  other  flreannSp  whether  such  as  can  be  carried  or  of 
Raw  miftarialt  any  other  description,  munitions  of  war,  military  imple- 
ments ci  all  descriptions,  and  generally  all  things  which. 


without  manufacture,  can  be  at  once  used  for  fitting  out 
'^^^^^  ToOiUtjotjiMrtltimeB.''^  "^  The  British  Admiialty  Manual 
liiuftiof      of   Prise   Law,**   1888,   enumerates  as    absolutely    ocmtra- 

PriielAW** 

1888.  band — ^Arms  of  all  kinds  and  machinery  for  manufacturing 

arms,  ammunition  and  material  for  ammunition,  including 
lead,  sulphate  of  potash,  muriate  of  potash,  chlorate  and  its 
materials,  saltpetre  and  Mmstone;  dso  gun-cottcm,  military 
equipments  and  clothing,  military  stores,  na?al  stores,  such  as 
masts,  Bpeae,  ladders,  and  ship-timber,  hemp  and  cordage,  sail 
doth,  pitch  and  tar,  copper  fit  for  sheathing  Tessels,  marine 
engines,  and  the  component  parts  thereof  including  screw 
propellers,  paddle  wheels,  cylinders,  cranks,  shafts,  boileis, 

>  ''OoOeetaiiM JaridkA," rollp.  152. 
«  •'Nentnl  Bights,'' e.iiL  Art  216. 

*  Cf.  «•  Maritime  Codes  of  Italj,"  tnosktad  and  tnnotated  hj  His  Honour 
Judge  Baikes,  011904. 
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tubes  for  boUers,  boiler  plates  and  fire  ban,  marine  cement  and 
the  materials  used  in  the  mannfacture  thereof,  as  blae  lias  and 
Portland  cement ;  iron  in  any  of  the  following  forms — anchors, 
riyet  iron,  angle  iron,  ronnd  bars  of  iron  from  f  to  f-inch 
diameter,  rivets,  strips  of  iron,  sheets,  plate  iron  exceeding  a 
quarter  of  an  inch,  and  Low  Moor  and  Bowling  plates.  Con- 
ditionally contraband — ^ProTisions  and  liquors  fit  for  consump- 
tion of  army  or  navy,  money,  telegraphic  materials,  sach  as 
wire,  porous  caps,  platina,  sulphuric  add,  and  zinc;  materials 
for  the  construction  of  a  railway,  as  iron  bars,  sleepers,  coals, 
bay,  horses,  rosin,  tallow,  timber. 

The  Prussian  Prison  Beglement  of  June  20,  1864,^  the  The  PnusiAn 
Austrian  ministerial  verorderungen  of  March  3,  1864^  &  7, mental -% 
and  of  July  9, 1866,  &  4,  define  contraband,  the  former  as  ^^[^ 
^  all  things  which  may  be  employed  directly  (unmUtelbar)  for  j^rorderungen 
the  war ;  **  the  latter  adds  the  exception  of  such  reasonable 
proTisions  of  prohibited  articles  as  may  be  necessary  for  the 
diip's  protection.    The  Japanese  declaration  regarding  contra- 
band in  the  late  war,  as  transcribed  from  the  TifneSf  Feb- 
ruary 10, 1904,  was  as  follows : — 

First  class :  Military  weapons,  ammunition,  explosives,  Japanese 
and  materials,  including  lead,  saltpetre,  sulphur,  etc.,  and  Feb.  lo,  mi. 
machinery  for  making  them;  uniforms,  nayal  and  military, 
military  accoutrements,  armour-plated  machinery,  and  materials 
for  the  construction  or  equipment  of  ships  of  war,  and  all 
other  goods  which,  though  not  coming  under  this  list,  are 
intended  solely  for  use  in  war.  The  aboye-mentioned  articles 
will.be  regarded  as  contraband  of  war  when  passing  through  or 
destined  for  enemy's  army,  navy,  or  territory. 

Second  class:  Prorisions,  drinks,  horses,  harness,  fodder, 
yehides,  coal,  timber,  coins,  gold  and  silyer  buUion,  and 
materials  for  construction  of  telegraphs,  telephones,  railways. 
The  aboye-mentioned  articles  will  be  r^;arded  as  contraband 
of  war  when  destined  for  enem/s  army  or  nayy,  or  in  such 
cases  where,  being  goods  arriving  at  enemy's  territory,  there 
is  reason  to  belieye  they  are  intended  for  use  of  enemy's  army 
or  nayy.    Exception  has  been  made  as  regards  articles  mani* 

>GL  Arts. 
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fettly  intended  fiof  use  id  yettds  curying  tliem.  Prise  oovrts 
at  Seiebo,  Tokia 
dMk-  The  following  are  the  Bnatian  regulations  declaring  oon- 
^^^^tiaband  whidi  xeomily  acquired  prominenoe  in  c<nineotioQ 
i!^??^  with  seisnres  of  Britidi  ships :— Declared  contraband  of  war : 
Arms,  monitionsy  exploeiyesi  and  snbftances  used  for  mann- 
footnre  ol explosiyes;  materials  nsed  for  artillery,  engineering, 
and  baggage  trains,  sooh  as  gun-carriages,  campaign  kitchens, 
carls,  barbed  wire,  pontoons,  hamesi,  eta ;  articles  of  militarj 
equipment  and  clothing,  ships  constructed  for  purposes  of  war, 
boilers,  and  all  kinds  of  ship  machinery ;  erery  kind  of  com- 
bustible^ such  as  coal,  naphtha,  alcohol,  and  similar  subetanoes; 
matariali  and  objects  for  telegraphic  and  telephonic  installa- 
ti<ms,  on  for  construction  of  raUways  generally ;  all  objects 
intended  for  war  by  sea  or  land,  including  rice,  provisions, 
horses,  etc.  Assimilated  to  ccmtraband  are  the  following  acts : 
Transport  of  enemy's  troops,  despatches,  and  correspondence, 
and  ftimishing  transports  and  ships  of  war  to  the  enemy. 
Neutral  ships  captured  while  engaged  in  flagrant  act  of  ccm- 
traband  can,  according  to  circumstances,  be  seised  and  eyen 
confiscated.  Furthw,  early  in  May  the  Russian  Goyemment 
issued  an  additional  notification  declaring  cotton  to  be 
contraband.^ 

The  following  obserrations  on  the  history  and  effect  of 
belligerent  regulations  regarding  contraband  are  of  interest : 
«  The  maritime  Powers  haye  begun,  especially  since  the  latter 
end  of  the  last  century,*  to  issue  declarations  at  the  beginning 
of  the  war  to  adTertise  the  n^itral  Powers  that  they  shall  look 
upon  such  and  such  merchandises  as  contraband,  and  to  fore- 
warn them  of  the  penalties  they  intend  to  inflict  upon  those 
who  shall  be  found  conyeying  them  to  the  enemy.  These 
declarations  are  rather  adyertisements  tiian  laws;  nor  can  their 
effect  by  any  means  be  extended  to  these  neutral  Powers  with 
which  the  powers  that  issue  them  have  treaties  of  commerce.**  * 

>  IVnaf,  Much  1,1904. 

*  Louis  ZIV.  Mi  the  exanq^la,  1681.  8m  Haming'f  *<  Al>luuidliiiis  dar 
Nentniitat,*'  p.  80.  See  another  declaration,  1744,  in  Bouchard,  « Theorie,** 
p.  887. 

•  ••Law  of  Nationa,**  180S,  bj  0.  F.  ton  Martens,  book  riiL  e.  n.  a  12 
pp.  881,882. 
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PABT  IV. 

OONTBABAIID  OF  WAB  (continued). 

It  18  propoBed  now  to  dieoim  what  has  been  tenned  Ndbttismma 
Juris  Omtium  Qumiio,  viz.  Whether  erer,  and  if  eyer^  under 
what  cironmstances,  proyisions  are  contraband  ?  ^ 

Professor  T.  R  Holland,  in  a  letter  to  the  Times,  elicited  by  FMmmtT.B. 
the  sinking  of  the  Knight  Oammander,  made  the  following  n^Moiote  and 
obserrations :  *'  A  far  more  important  question  is,  I  yentnre  g^^^"j^ 
to  think,  raised  by  the  Bossian  list  of  contraband  sweeping,  as 
it  does,  into  the  category  of  'absolute  contraband  articles' 
things  such  as  provisions  and  coal,  to  which  a  contraband 
character,  in  any  sense  of  the  term,  has  usually  been  denied 
on  the  continent^  while  Great  Britain  and  the  United  States 
haye  admitted  them  into  the  category  of  *  conditional  contra* 
band '  only  when  shown  to  be  suitable  and  destined  for  the 
armed  forces  of  the  enemy,  or  for  the  relief  of  a  place  besieged. 
Still  more  unwarrantable  is  the  Bussian  claim  to  interfere 
with  the  trade  in  raw  cotton.  Her  prohibition  of  this  trade 
is  wholly  unprecedented,  for  the  treatment  of  cotton  during 
the  American  Civil  War  will  be  found  on  examination  to  have 
no  bearing  on  the  question  under  consideration.  I  touch 
to-day  on  this  large  subject  only  to  express  the  hope  that 
our  Gh>yemment,  in  concert^  if  possible,  with  other  neutral 
Oovemments,  has  communicated  to  that  of  Bnssia  a  protest 
in  language  as  unmistakable  as  that  employed  by  our 
Foreign  Office  in  1885 :  *I  regret  to  have  to  inform  you,  H. 
TAmbassadeur,'  wrote  Lord  Granville,  'that  her  Majesty's 
1  Phillmiore'B  ««Iateniiti€iua  Iaw,"  toL  Ui  b.  245,  p.  885. 
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GoTemment  feel  compelled  to  take  exception  to  the  proposed 
mearare,  as  they  cannot  admit  that»  consistently  with  the 
law  and  practice  of  nations,  and  with  the  rights  of  neutrals, 
proTisions  in  general  can  be  treated  as  contraband  of  war/ 
A  timely  warning  that  a  claim  is  inadmissible  is  sorely  pre- 
ferable to  waiting  till  bad  feeling  has  been  aroused  by  con- 
crete application  of  an  objectionable  doctrine.**  ^ 
ThaoMftioii       It  is, perhaps,  reasonable  to  assume  that  theBossian negotia- 
eotumcinbe  tions  declaring  raw  cotton  contraband  are  at  least  partially 
to  be  explained  by  the  rapid  rise  of  Japan  as  a  cotton- 
spinning  country — a  rise  well  attested  by  consular  reports, 
and  by  more  than  one  impartial  obserrer.    It  need  hardly  be 
insisted  that  there  is  nothing  in  international  law  which  can 
justify  Bussia  in  aiming  a  blow  at  the  industries  of  Japan 
under  the  pretext  of  regulating  contraband  trade.     Such 
action  is  driyen  for  a  precedent  to  the  Berlin  decree  of 
Napoleon.   As  early  as  Von  Martens  the  principle  was  funiliar. 
^Sometimes  the  list  of  contraband  has  been  swelled  out  with 
merchandises  which  are  not  eyidently  and  unequivocally  in- 
tended for  the  purposes  of  war  though  they  may  be  useful 
to  the  enemy  (ship  timber,  cables,  hemp,  coined   money, 
com,  spirituous  liquors,  tobacco,  and  other  provisions),  and  at 
other  times  such  merchandises  have  been  expressly  dedaied 
not  contraband.     This  last  ought  always  to  be  presumed 
between  nations  that   have  no  treaty   with  eadi   oiher.^* 
Bawooiton     As  Bussia  'has  not  concluded  any  treaty  with  the  United 
UmtfldStataf  States,  the  great  cotton-producing  country,  declaring  cotton 
wSm  hot^   contraband,  the  innocence  of  that  article  ought  certainly  to  be 
Stow^^b       presumed.    Moreover,  the  action  of  Bussia  seems  directly  to 
exemption  in  Conflict  with  the  principles  laid  down  by  Lord  StoweD^  in  the 

^Ji^^     case  where  the  conveyance  of  cotton  is  most  likely  to  occur, 
dncte. 


^  IVniia^  Angnft  6»  1904.  Hbwentiieljenoinftlonethaaotioaof  Bovin  wMin 
deoUring  food  abeolnte  oootmbend  denriy  appean  from  the  Ibot  tiiat»  in  giTinf 
hit  efidmoe  before  the  Boyal  Oommfarinn  on  the  Bnpjfij  of  Food  ia  Time  of 
War,  three  moiitha  before  the  outbreak  of  the  Bnm-Japaneie  War  and  the 
Bnadaa  Deelaration^Piofeaior  HoUaad  obeerred  that  **  the  Continent  in  modem 
days  wonld  noTtr  allow  that  food  was  ocatraband,  beoaive  tbej  do  not  aUow 
thai  tiMre  ia  any  Moh  tiling  at  eondttioiial  onntrahaad*  (Beport,  eto,  voL  iL 
p.  288). 

•  ••  Uw  of  Natkw,**  1802,  bk.  lilL  e.  in.  I.  U. 
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that  of  ootton  Bhipped  on  aocoiint  of  American  cotton  growen 
in  American  yessels.^  Eyen  where  the  ship  did  not  belong 
to  the  same  country  as  the  nentral  owner  of  the  product 
transpc^tedy  Sir  W.  Scott  refdsed  to  confiscate  the  cargo  when 
it  consisted  of  the  produce  of  the  country  of  the  neutral  on 
whose  account  it  was  shipped.  In  the  AfoUo  (supra)  a  cargo 
of  hemp  was  restored  to  the  Bussian  owner  when,  on  further 
proof,  it  was  proved  to  be  Bussian  produce.  Sometimes  it  was 
regarded  a  case  for  pre-emption,  but  never  for  confiscation. 
The  idea  that  Bussia  condemned  cotton  as  a  possible  element 
in  the  manufacture  of  explosives  may  be  dismissed  in  view  of 
the  smallness  of  quantity  used  for  that  purpose. 

The  most  important  question  which  has  arisen  during  the  TIm  mm 
late  war  from  the  point  of  view  of  Great  Britain,  is  the  ^isioM  are^ 
propriety  of  including  food  among  articles  contraband  of  ^^*"^*"^' 
war. 

The  authority  of  Grotius  has  been  invoked  in  favour  of  the  View  of 
practice.    But  having  regard  to  the  fact  that  he  both  admits  ^"^^^^^"^^^^ 


the  obligation  of  restitution  and  confines  the  right  of  inter-  Of  Orotin. 
cepting  supplies  to  occasions  when  they  are  sent  to  a  blockaded 
or  besieged  town  which  is  about  to  surrender,  it  is  dear  that 
be  treated  supplies  as  being  conditionally  and  not  absolutely 
contraband.* 

Locoenius  (1651)  comprehends  provisions  generally  in  his  Loooaaiu. 
class  of  contraband.'  Yalin  ^  refers  to  the  view  of  Loccenius,  Vtlia. 
but  adds,  ^  Par  nos  lois,  et  le  droit  commun,  elle  (la  pro- 
hibition) n'a  lieu  en  cette  partie  que  par  rapport  auz  places 
assi^g^es."  It  has  been  seen  that  Heinneccius,  on  the  strength 
of  treaties,  classes  provisions  as  absolute  contraband,  since  he 
does  not  define  any  condition,  or  even  seem  to  consider  there 
can  be  any  doubt  on  the  point* 

Yattel  is  in  favour  of  the  doctrine  that  provisions  may  be  YtML 
contraband,  saying  that  ^even  provisions"  are  contraband  in 

»  Cf.8irW.  Scottff  d«eiiioa  in  the  Tm$$  Jufrmtm,  (1902)^  Bob. 942;  tho 
Jpolh,  (1802)  4  Bob.  161»  reftning  to  Jirng^  PkUt,  Adm.  17S1  aad  17SS. 
s  MPe  jort  BaDi  et  PMif,"  1.  iiL  e.  L  t.  5. 
•  «<De  Jure  ICarH.,"  Lie.  It.  ilS,  p.  41. 
«LiiLtix.ait.zi. 
«««DeNaTib.  ob  Yeet  Mm.  Vetit  OoDm.**  xIt. 
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"  oertain  jnnotnres,  when  we  hare  hopes  of  redaoing  the  enemj 
by  fiunine.^  ^  There  is,  howeyer,  a  great  want  of  precision  in 
VatteFs  observation  on  contraband.*  Sir  H.  8.  Maine  speaks 
of  Vattel  as  beyond  comparison  the  most  humane  of  pub- 
licists* It  is  a  little  sorprising  that  Vattel,  who  reproved 
his  master  Wolf  for  severity,  should  have  considered  pro- 
visions unconditionally  contraband,  and,  indeed,  the  qualifica- 
tions he  imposes  hardly  suggest  that  he  really  held  that  view. 
However,  in  1798,  when  England,  by  way  of  retaliation, 
detained  all  neutral  vessels  bound  for  France  and  laden  with 
com,  meal,  or  flour,  the  authority  of  Vattel  was  appealed  to 
as  sanctioning  the  position  that  provisions  may  be  absolute 
contraband. 
P^^l^*  Pothier  classes  provisions   as   merely  conditionally  con- 

traband. After  saying  that  it  is  necessary  to  distinguish 
enemy  goods  from  neutral  goods,  he  insists  on  the  exception 
that  contraband  goods  form  to  the  general  immunity  of 
neutral  commerca  ^11  faut  n^ammoins  exceptor  certain 
esp^ces  de  chosee  qu'ou  appelle  effets  de  contrabande,  qu'il 
n'est  pas  permis  aux  sujets  des  Puissances  neutres  de  porter 
i  Tennemi  et  qui  sent  de  bonne  prise,  quel  que  soit  le  vaisseau 
sur  lequel  elles  sent  charg^  ...  A  regard  des  munitions 
de  bouche,  que  des  sujets  des  Puissances  neutres  envoient  a 
nos  ennemis,  elles  ne  sont  point  cens^  de  contrebande,  ni 
par  consequent  sujettes  i  confiscation :  sauf  dans  un  seal  cas, 
qui  est  lorsqu'elles  sont  convoy^es  i  une  place  assi£g6e  ou 
bloqu^**  ^  All  writers  on  international  law  attest  the  con- 
flicting uatare  of  the  testimony  rendered  by  treaties  on  the 
subject,  whether  provisions  are  contraband  or  not,  and  it  would 
appear  that  no  decisive  appeal  could  be  made  to  authority  on 
the  point  The  subject  is  one  of  feir-reaching  importance, 
and  the  action  of  Bussia  in  declaring  provisions  absolute 
Sir  H.  8.  contraband  created  a  precedent  of  great  gravity.  Sir  Henry 
nnezio^led  ^  Maine,  with  great  prescience,  pointed  to  the  failure  to  define 

dAiiger''of 

deekring  food        >  ''Droit  das  Gens,**  bk.  iiL  e.  tIL  8. 112. 

contrabuid.  s  phOlimore,  toL  iiL  p.  848 ;  Daar  on  **  BCtrine  Inmmiiee,''  toL  L  p.  750. 

>  Lectures,  **  Intematioiud  Law,**  rii.,  p.  126. 

« «< Traits  da  Droit  de  Domaine  de  Piropriete,"  1772,  t  L  Fte.  1,  e.  iL  t.  2» 
Art  2, 1.  2. 
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contraband  in  the  Dedaiation  of  Paria,  and  to  the  ten- 
dency to  eetabliflh  new  daases  of  contraband,  as  a  source  ^  of 
unexampled  danger"  to  this  country*    He   predicted  that 
ihere  would  be  a  struggle  to  include  coal  and  provisions  as 
contraband,  and  that  the  danger  would  necessarily  arise  on 
the  mere  outbreak  of  hostilities.^    He  suggests  that  the  path 
of  safety  for  this  country  lies  in  accession  to  the  United  sir  H.  S. 
States'  principle  of  the  immunity  of  private  property  at  sea.  posed^^^ 
It  would,  however,  appear  probable,  for  good  or  bad,  that  if  JjJSi^^!!* 
the  immunity  of  private  property  at  sea  became  an  accepted 
doctrine,  the  modem    public    conunerce-destroyer  and   the 
privateer  would  alike  lose  their  vocation.    The  only  goods 
which  could  be  seized  would  then  be  contraband  goods,  the 
actual  property  of  a  belligerent  Qovemment^  which  are  not 
likely  to  be  carried  to  any  great  extent  in  neutral  bottoms. 

The  gravity  of  the  precedent  created  by  Bussia  in  declar- 
ing provisions  absolute  contraband  was  recognized  in  the 
speeches  of  Lord  Lansdowne  and  the  Prime  Minister.    Lord  Statoneat  <^ 
Lansdowne,  alluding  to  the  British  protest  against  the  Bussian  downa,  Aug. 
declaration,  observed,  "We  took  up,  in  particular,  the  in-^^^^^' 
elusion  amongst  articles  unconditionally  contraband  of  war 
of  provisions,  in  which  I  need  not  say  this  country  is  very 
largely  interested.    We  pointed  out  that  the  inclusion  of 
all  provisions  in  this  category  was  a  very  serious  innovation, 
and  we  added   to  our  despatch  a  statement  that  we  felt 

>  LeetnzM,  *'Intenuiiicmal  Law,**  tL  p.  121.  In  giying  Ids  evidenoe  before 
the  Bojftl  Oommlacioii  on  the  Supply  of  Food  in  Time  of  War,  Frofeaaar  T.  E. 
Holland  atated  that  he  did  not  think  for  a  moment  the  jvinciple  of  the  inviola- 
Ulity  of  priYate  property  wonld  be  erer  aooepted  (Report,  eta,  vol.  ii  p.  286). 
Dr.  J.  Weetlake  oonddered  that  there  wonld  be  no  difBooltj  in  proooiing  an 
aooeptanoe  of  the  prindple  if  Bngland  oonaented,  nnleas  her  eonaent  waa  only 
giren  when  war  waa  Tory  nearly  in  proapeot  (ibid^  Mfpro,  p.  241).  In  hia 
memorandnm  anbmitted  to  the  OommiiaUm,  Piofeaaor  Holland  atated  that  the 
general^  opinion  of  oontinental  jnriata  on  the  alteration  of  eziating  law  which 
wonld  exempt  aU  priyate  property  friMn  maritime  oaptnre,  whether  ahip  or  oargo^ 
not  being  oontraband  of  wai^  finds  expreaaion  in  the  Element  International  des 
Priaea  of  the  Inatitnt  de  Droit  IntemationaL  Article  4  of  the  B^lement  ia  to 
the  eifeot  that  <<  la  propri^ttf  prir^  eat  inyiolable,  aona  la  oondition  de  r^pro- 
dt^  et  aanf  leaeaapr^Taaana.23(aee''Annnairede  F  Inatitnt,"  tt  vi^  tU., 
Tiii).  The  political  department  of  the  United  Statea  haa  long  faTonred  exemp- 
tion (liaroy  Amendment,  1861 ;  action  at  the  Hagne  Oonferenoe,  1899),  though 
their  <'Nafal  War  Oode^**  of  1900,  natnraUy  atiU  pnMdea  (Artiols  14)  to  tha 
«ontraiy.    (Of .  Reporta,  eto^  ?oL  iii  p.  255). 
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bound  to  reserye  onr  rights  bj proteeting  at onoeagainst  the 
doctrine  that  it  is  for  tiie  belligerent  to  decide  that  certain 
articles  or  classes  of  articles  are,  as  a  matter  of  course,  and  with- 
out reference  to  other  considerations,  to  be  dealt  with  as  con- 
traband of  war,  regardless  of  the  well-established  rights  of 
neutrals/*^  On  the  day  on  which  Lord  Lansdowne  made  the 
aboTO  statement^  Mr.  Balfour  obserred  in  the  House  of 
Commons,  ^  We  certainly  haye  felt  it  to  be  our  daty  to  point 
out  to  the  Bussian  Qoyemment  that  we  protest  in  the  strongest 
way  against  the  idea  that  food  is  to  be  regarded  as  contraband 
ofwar.** 

A  fortnight  later,  speaking  at  the  Foreign  Office,  in  answer 
to  resolutions  presented  to  him  by  an  important  deputation, 
8t«taieiit  of  representatiye  of  British  shipping  interests,  Mr.  Balfour  said, 
Avg.  26, 1904. '^  But  the  principle  we  haye  laid  down  as,  we  belieye,  in 
absolute  conformity  with  the  laws  and  practice  of  nations,  is 
that  the  warlike  stores  carried  to  a  belligerent  are  undoubtedly 
contraband  of  war,  that  coal  carried  to  a  belligerent  for  the 
purpose  of  aiding  him  in  his  warlike  operations  is  undoubtedly 
contraband,  that  food  stufTd  carried  to  an  army  in  the  field,  or 
to  a  beleaguered  fortress,  or  carried  to  a  foreign  country  to  aid 
the  troops  or  fleet,  are  contraband ;  but  that  we  do  not  accept 
the  doctrine  which  is  apparently  laid  down — and  I  lay  stress 
on  the  word  ^apparently'  because  there  is  some  ambiguity 
about  it — ^we  do  not  accept  the  doctrine  apparently  laid  down 
in  the  Bussian  notification,  that  coal,  food  stuffs,  cotton,  and 
many  other  things  are  absolute  contraband  of  war,  and  that 
the  mere  fact  that  they  are  found  on  board  ship  justifies  the 
seizure  of  the  goods  and,  in  certain  circumstances,  the  capture 
and  retention  and  confiscation  of  the  yesseL"  '  It  has  been  an 
instructiye  result  of  the  Busso-Japanese  War  that  the  neutrality 
of  Great  Britain  has  receiyed  more  discussion  in  Parliament 
than  at  any  other  date  in  the  history  of  this  country,  except 
during  the  American  Ciyil  War,  1861-5. 

The  speeches  of  Lord  Lansdowne  «and  Mr.  Balfour  showed 
an  adequate  grasp  of  a  situation  which  was  by  no  means  free 
from  difficulty.    In  factf  the  problems  created  by  maritime  war 

>  irVmet,  August  12, 1904.  •  IWii,  Angoft  96, 190i. 
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are  almost  as  nmnerons  as  at  any  period  in  the  history  of  inter- 
national law.  The  Declaration  of  Paris  has  proved,  as  Sir  The  DecUrt- 
H.  S.  Maine  anticipated,  totally  inadequate  to  solye  these  nice  isSefan^ 
questions.  It  was  contended  in  one  of  the  most  famous  ■*IJJ^'<^ 
documents  of  maritime  law  that  treaties  declaring  ^Free 
Ships,  Free  Ghx>ds  "  were  to  be  regarded  as  so  many  exceptions 
to  the  principle  of  maritime  law,  as  defined  in  the  "  H  Consolato 
del  Mare,"  c.  276.^  The  effect  of  the  Declaration  of  Paris  has 
1)een  to  make  the  exceptions  eat  up  the  rule,  in  Lord  Camp- 
beU's  phrase.  But  the  entire  absence  of  any  definition  of 
contraband  in  the  Declaration  has  left  neutral  commerce  as 
exposed  to  the  encroachment  of  belligerent  rights  as  before 
1858.  Groods  which  were  formerly  seized  in  neutral  vessels 
because  they  were  the  property  of  enemy  subjects  are  now 
liable  to  seiaure  on  the  pretext  that  they  are  contraband. 
The  description  of  the  Declaration  of  Paris  as  a  code  of 
maritime  law  is  most  misleading,  for  definitions  constitute  an 
indispensable  element  of  a  code,  and  the  Declaration  of  1856 
does  not  contain  a  single  definition. 

The  Times  of  September  26  contained  the  announcement  The  BassUn 
that  Bussia  had  recognized  the  British  protest  by  consenting  ^^mi, 
to  include  food  in  the  category  of  conditionally  contraband  ^'^^^^-^ 
articles.    This  concession  brought  Bussian  practice  into  line  eoneerood. 
with  the  best  opinions*    PhiUimore  had  long  ago  admitted 
that  ^  to  assert  that  provisions  going  to  an  unblockaded  port 
can  never  be  contraband  is  surely  too  large  a  proposition ; " 
and,  in  fact,  the  weight  of  authority  is  overwhelming  to  the 
effect  that  provisions  are  contraband  ivb  modo.    The  position 
from  which  Bussia  receded  was  that  food  is  absolute  contraband 
"^^  pretension  which  was  adequately  treated  in  the  American 
protest :  ^  Articles  which,  like  arms  and  ammunition,  are  by  The  protest 
their  nature  of  self-evident  warlike  use  are  contraband  of  war  sutee,  ^me$, 
if  destined  to  enemy's  territory ;  but  articles  which,  like  coal,  ^^^  ^^^ 
cotton,  and  provisions,  though  of  ordinarily  innocent,  are 
capable  of  warlike,  use  are  not  subject  to  capture  and  con- 
fiscation unless  shown  by  evidence  to  be  destined,  etc.,  to 
the  military  or  naval  forces  of  a  belligerent"  * 

>  <•  OoIkottfM  Joridka,"  toL  I  pieM  ▼.         '  Tmm,  BapC«mb«r  21, 1901 


Digitized  by 


Google 


21G  PTTERKATIOK^L  LAW. 

i  Friie  The  note  in  qnertion  proceeded  to  aigoe  that  the  tedmioal 
an  bttfmS^  nile  which  was  apparently  enforced  in  Bnssian  Prize  Courts 
^'^^  to  the  effect  that  the  owners  of  the  captured  cargo  must  prove 

that  no  part  of  it  might  eventoally  come  into  the  hands  of 
the  enemy's  forces,  demAnded  an  impossible  proo(  and  one 
which  wonld  hare  the  effect  of  rendering  all  commerce  im- 
possible with  the  non-combatant  popolation.  The  mling  of 
the  Yladiyostock  Prise  Court  was  described  by  Mr.  Hay  as 
AdgcUratoi  ''a  declaration  of  war  against  commerce  of  eyery  desoripti^m 
between  the  people  of  a  neutral  and  those  of  a  belligerent 


State.'' 

Bnt  this,  in  the  language  of  Yattel,  ^is  a  yiolation  of  the 

rights   of  neutral   nations,  a   flagrant   injury   to   them."^ 

Further,  it  had  the  effect  of  rescinding  by  implication  two 

Articles  of  the  Declaration  of  Paris,  1856.    Consistently  with 

witk  dadam-  ^^^^^  principles  the  Ooyemment  of  the  United  States  refused 

tioBofFtoii.  to  accept  the  decision  of  the  prize  court  confiscating  flour 

and  railway  material  as  absolutely  contraband  with  refisrence 

to  the  seizure  of  the  Arabia.    Clause  5,  Article  10,  ot  the 

Bussian  Imperial  Order  was  criticized  by  Mr*  Hay  in  the 

light  of  the  maxim,  ^Quod  dolus  yersatur  in  generalibua" 

The  order  condemned,  as  unconditional  contraband,  proyisions 

^^^'  {inter  alia)  if  transported  to  an  enemy  destination*    But  the 

I  the  order  failed  to  distinguish  between  territory  on  the  one  hand, 

cf  a  bcUige-    ^^^  naval  or  military  forces  of  the  enemy  on  the  other,  thus 

'^^  8^^-      permitting  a  construction  which  condemned  as  contraband  all 

food  stuffs  proceeding  to  any  part  of  Japan. 
UUokaXktul      The  American  contention  may  be  reinforced  by  the  great 
declarjrv    Authority  of  Lord  Stowell,  who  deliyered  careful  judgments 
Lord  stowaD.  ^^^  ^^  ^^^^  ^  ^^  j^^^^  Uargwretha,  (1799)  1  Rob.  188, 

and  the  Bauffer,  (1805)  6  Bob.  125. 

The  Jange  Marga/retha  was  the  case  of  a  Papenberg  ship 
taken  on  a  yoyage  from  Amsterdam  to  Brest  with  a  cargo  of 
cheese.  A  store-keeper's  certificate  was  produced,  stating  the 
cheeses  to  be  such  cheeses  as  were  used  for  English  ship  stores, 
where  foreign  cheeses  were  seryed,  and  such  as  at  that  time 
were  being  ezdusiyely  used  in  French  ships. 

^  <«  Droit  to  Oau^**  L  lu.  c  m  1. 112. 
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Sir  W.  Scott  described  the  transaction  as ''  that  of  a  neutral 
carrying  a  cargo  of  proyisions,  not  the  product  and  manu- 
facture of  his  own  country,  but  of  the  enemy's  ally  in  war— of 
proyisions  which  are  a  capital  ship's  store— and  to  the  great 
port  of  naval  equipment  of  the  enemy/'    An  additionally 
aggravating  circumstance  was.  Sir  W.  Scott  proceeded,  that 
there  was  in  Brest  a  considerable  French  fleet  in  a  state  of 
preparation  for  sallying  forth  on  a  hostile  expedition;  its 
motions  at  that  time  were  watched  with  great  anxiety  by  a 
British  fleet  which  lay  off  the  harbour  for  the  purpose  of 
defeating  its  supplies.    ^  Was  the  carriage  of  such  a  supply/' 
Sir  W.  Scott  asked,  ''to  such  a  place,  and  on  such  an  occasion, 
a  traffic  so  purely  neutral,  as  to  subject  the  neutral  trader  to 
no  inconvenience  ?  "    The  court  laid  down  no  such  position  as 
that  cheese,  being  a  provision,  is  universally  contraband.    Sir 
W.  Scott  proceeded,  *^  The  catalogue  of  contraband  has  varied 
very  much,  and  sometimes  in  such  a  manner  as  to  make  it 
very  difficult  to  assign  a  reason  of  the  variations  owing  to 
particular  circumstances,  the  history  of  which  has  not  accom- 
panied the  history  of  the  decisions.    In  1673,  when  many  i^  19781a 
unwarrantable  rules  were  laid  down  by  public  authority  respect-  SI^jSiiiS^* 
ing  contraband,  it  was  expressly  asserted  by  Sir  B.  Wiseman,  down  by 
the  then  King's  Advocate,  upon  a  formal  reference  made  to  eate  that  oon, 
him,  that,  by  the  practice  of  the  English  Admiralty,  com,  ^^4^^^^ 
wine,  and  oil  were  liable  to  be  deemed  contraband.    In  1747,  ^^*^ 
butter  in  the  Jonge  Andreas  cutter  going  to  Bochelle,  was  con- 
demned ;  how  it  happened  that  cheese  at  the  same  time  was 
more  &vourably  considered,  according  to  the  case  cited  by  Dr. 
Swabey,  I  do  not  exactly  know,  the  distinction  appears  nice ; 
in  all  probability  the  cheeses  were  not  of  the  species  which  is 
intended  for  ship's  use.    Salted  cod  and  salmon  were  con- 
demned in  the  Jonge  Frederiek,  going  to  Bochelle  in  the  same  The  fini  luOf 
year";  in  1748,  in  the  Joaimes,  rice  and  salted  herrings  were  ^ly^^wSoM 
condemned  as  contraband.    These  instances  show  that  articles  JSJJ^^i^-g^ 
of  food  have  been  so  considered — at  least  where  it  was  probable  conditionally 
— ^that  they  were  intended  for  naval  or  military  use."  isngbOi  priio 

But  the  doctrine,  as  thus  laid  down,  was  carefully  limited.  ^^"^"^ 
^1  take  the  modem  established  rule  to  be  this,  that  generally 
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[proTisions]  are  not  oQntnband,  but  nuty  become  so  under 

Mieoote-      drenmstanoes  arising  out  of  the  particolir  sitaation  of  the 

^*^  war  or  the  condition  of  tiie  parties  engaged  in  it"  ^    Both  in 

the  case  of  prorisions  and  naval  sfanes^  certain  gionnds  of 

mitigation  have  seenred  a  degree  of  recognition  which  Taries 

in  different  conntriea    Special  indulgence  is  shown — 

Gnmndiof  in-     (1)  Where  the  articles  are  the  growth  ci  the  conntry  of  the 

umoecnt        exporter. 

(2)  Where  the  articles  are  in  their  natiye  and  unmanu- 
factured state,  e.g.  iron,  hemp,  and  wheat  as  conteasted  with 
anchors,  cordage,  bread. 

(3)  Where  the  articles  are  intended  for  the  ordinary  uses 
of  life,  or  eren  for  mercantile  ship's  use;  an  intention 
which  ought  to  be  presumed  from  a  genmnl  commercial 
destination. 

Orooiulsof         On  the  other  hand,  to  summarise  the  most  authoritatiTe 
of  articlat.      practice,  articles  are  liable  to  be  treated  as  contraband,  being 
either  naval  stores  or  provisions,  when — 

(1)  They  are  not  the  growth  of  the  country  which  exports 
them; 

(2)  They  are  manufetctured  articles  prepared  for  inmiediate 
use; 

(3)  They  are  going  with  a  highly  probable  destination  to 
military  use,  because  they  are  consigned  to  a  .port,  ^'the  great 
predominant  character ''  of  which  is  a  port  of  naval  or  military 
equipment' 

Lord  StoweU'f     The  technical  rule  of  the  Yladivostook  Prize  Court  was 

poMlbleto      anticipated  and  condemned  more  than  a  hundred  years  ago, 

appiioatum  of  ^^   ^^  judgment   of  Lord    Btowell    in  the  Jange  Marges 

^!^       ^^^    The  rule  of  the  Bussian  Prize  Court  is  that  the 

owners  of  the  captured  cargo  (when  it  consists  of  conditionally 

contraband  articles)  must  prove  that  no  part  of  it   may 

eventually  come  to  the  hands  of  the  enemy's  forces.'     Mr. 

Hay  observed  that  this  was  a  proof  of  an  impossible  nature. 

In  the  Jonge  Margareiha,  pp.  188, 195,  Sir  W.  Scott  observed, 

>  pp.  18S-192. 

>  CC  Obsenrations  of  Sir  W.  Seott^in  the  Jonge  Marganfha,  pp.  188, 19i,  195 
*  See  Timet,  September  SI,  1904. 
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^  it  being  impoesible  to  ascertain  the  final  application  of  an 
artide  anetpkis  U9U8,  it  is  not  an  injarions  role  which  deduces 
both  ways  the  final  nse  from  the  immediate  destination.^ 

The  fact  that  Brest  was  essentially  a  port  given  oyer  to  when  pro- 
naval  equipment,  and  that  a  large  expedition  was  preparing  ^g^"^^, 
there,  to  the  knowledge  of   those  who   owned   the  J<>^9^^^^^ 
Margairetha,  no  doubt  very  greatly  influenced  the  decision  a  port  of  mill. 
to  confiscate  the  cargo.    As  to  what  constitutes  a  port,  **  the  aqm^^nt. 
great  predominant  character ''  of  which  is  a  port  of  naval  or 
military  equipment,  Sir  W.  Scott  considered  that  Brest  was,  and 
Bordeaux  was  not,  such  a  place.    Agreeably  to  this  distinction 
between  ports  of  immediate  destination,  Dutch  cheeses  going 
from  Amsterdam  to  Bordeaux  on  account  of  a  merchant  of 
Altona  were  restored  on  farther  proofs    In  the  case  of  the 
Jonge  Margaretha,  the  cargo  was  pronounced  contraband,  but 
the  ship  was  not  confiscated,  although  it  belonged  to  the  owner  When  owner 
of  the  cargo,  because  he  acted  without  dissimulation,  and  there  dissUnnhition, 
was  some  ground  for  supposing  he  had  been  misled  as  to  the  ^^  ^^' 
expedition  preparing  at  Brest  though  it 

The  Banger,  (1805)  6  Bob.  125,  was  the  case  of  an  American  ownefof 
ship  with  a  cargo  of  biscuit  and  flour  which  had  been  shipped  ^^*^' 
from  the  public  stores  at  Bordeaux  and  destined,  as  the  court 
found,  for  Oadiz,  though  ostensibly  documented  for  Villa  Beal 
in  PortugaL 

Sir  W.  Scott  observed,  "This  is  a  very  gross  attempt  to 
abuse  the  instructions  which  were  issued  for  the  supply  of  pro- 
visions to  Spain.  It  must  always  be  remembered  that  this 
Oovemment  might  have  availed  itself  of  the  interior  distress 
of  the  enemy's  country  as  an  instrument  of  war.  It  did  not»  In  1805,  when 
however,  but  humanely  permitted  cargoes  of  grain  to  be  carried,  famine  in 
without  molestation,  for  the  relief  of  the  necessities  of  famine  bh^;^* 

under  which  Spain  had  for  some  time  laboured.  It  was  natural  pitted  food  to 

,  ,  be  conveyed 

to  expect  that  a  grant  made  with  so  much  liberality  would  there. 

have  been  used  with  the  most  delicate  honour  and  good  faith, 
both  by  Spain  and  her  allies.  But  what  is  the  use  now  made 
of  it  ?  A  large  quantity  of  biscuit,  evidently  destined  for  sea- 
stores,  is  put  on  board,  as  it  is  impossible  to  dissemble,  from 
»  WdTiATt,  K.,  1  Rob.  195  and  note. 
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the  public  stoie-hoiue  at  Bordeaux,  and  sent  into  the  port 
of  Cadiz.'' 

Both  the  Teisel  and  cargo  were  condemned,  the  fornix  as 
having  been  ^employed  in  carrying  a  cargo  of  sea-stores  to  a 
place  of  na?al  equipment  under  false  papers.**  As  an  additional 
penalty  the  claimant  was  condemned  to  pay  captor's  expenses. 
At  a  ime  of       This  case  shows  that  eyen  during  a  life-and-death  struggle 
S^^fi^  like  that  which  signalised  the  year  of  Austerlitz  and  Trafalgar, 
^^^ST'^^^  the  QoTemment  of  Great  Britain  refused  to  include  provisions 
eoQdmo^y   in  the  category  of  absolute  contraband,  a  circumstance  which 
may  properly  be  urged  in  mitigation  of  the  indefensible  pre- 
tensions of  Great  Britain  in  1793.    Nor  must  it  be  forgotten 
that  the  daim  to  treat  provisions  as  contraband  put  forward  in 
that  year  was,  at  least  to  some  extent,  provoked  by  the  unpre- 
cedMited  international  relations  then  subsisting  between  this 
country  and  France. 
neBdm^      In  the  Edward,  (1801)  4  Bob.  68,  a  Prussian  ship  and  a 
68.  '  cargo  of  wines  were  captured  on  June  16, 1801,  on  a  voyage 

from  [Bordeaux,  ostensibly  to  Embden,  but  so  near  the 
Isle  of  Saints,  and  with  such  apparent  contradictions  in  the 
A  dafUiuaoa  log-book  respecting  the  course  the  ship  had  held  for  two  or 


luAfaqpip-  three  days  before,  that  the  King's  Advocate,  resting  on  that 
from  ^!it£  point  chiefly,  to  prove  a  Mae  destination,  prayed  the  court  to 
foi  oitm  in  lequcst  the  attendance  of  one  of  the  masters  of  the  Trinity 

log-book.  _^  ' 

House. 

Captain  King,  a  master  of  Trinity  House,  observed  {inter 

alia)  that  the  contradictions  in  the  log-book  for  two  days 

were  such  that  they  could  not  have  been  honest  or  truthftil 

entries.    The  vessel  was  taken  at  a  point  which  she  could 

not   have   reached    while    pursuing    a    proper    course    to 

Embden,  if  the  master  had  been  a  man  of  ordinary  skill, 

and  unless  the  weather  had  been  stormy.    There  was  no 

ground  for  doubting  the  former,  and  no  evidence  of  the  latter 

supposition. 

Under  these  circumstances  the  court  inferred  intention  of 

l^«^^     going  to  Brest.    Sir  W.  Scott  proceeded, •* The  consequences 

c^tnOwnd^    of  this  will  be  indubitable,  for  though  wines  are  not  an  article 

generally  contraband  per  se,  jet  in  conjunction  with  all  the 
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ebcmnstanoes  of  the  voyage^  they  are  unqaestionably  to  be 
eonsideTed  as  nayal  stores.    It  was  a  Toyage  to  Brest,  where 
there  was  notoriously  a  large  armament  lying,  very  much  in 
want  of  artides  of  this  kind,  articles  of  an  indispensable  nature.  In  Lord 
If  such  articles  had  gone  with  an  avowed  destination  to  snch  a  eonditioiiai 
place  and  at  snch  a  conjuncture,  the  rule  of  pre-emption  would  ^^gicated. 
have  been  a  rule  of  ezcessive  and  undue  indulgence  to  apply 
to  such  a  case ;  but  where  the  destination  is  dissembled,  con- 
fiscation is  the  clear  and  necessary  consequence.    The  Toyage, 
being  a  Toyage  from  one  part  of  the  enemy  to  another,  cannot 
be  deemed  a  voyage  of  supply  to  him  ;  but  it  is  to  be  remem- 
bered that  Brest  is  a  port  not  situated  within  a  wine  province 
of  that  country."  .  .  . 

^  The  rule  has  been  already  established,  that  the  transfer 
of  contraband  from  one  port  of  a  country  to  another,  where 
it  is  required  for  the  purposes  of  war,  is  subject  to  be  treated 
in  the  same  manner  as  an  original  importation  into  the  country 
itself. ••» 

In  the  case  of  the  Edward  (tupra)  the  ship  was  involved  in 
condemnation  with  her  cargo  because  of  the  fiedse  representa- 
tion of  her  voyage. 

The  inference  from  this  decision,  though  not  the  principle 
upon  which  it  was  decided,  requires  considerable  qualification 
in  these  days  of  rapid  railway  communications.*  Sir  H.  S. 
Maine  '  points  out  that  if  a  port  of  France  were  now  blockaded, 
the  effectiveness  of  the  operation  would  be  very  considerably 
influenced  by  the  increased  facilities  of  railway  communica- 
tion. In  the  case  of  a  blockade  of  Brest  at  the  present  day, 
wines  would  ordinarily  be  transported  by  rail  from  Bordeaux. 
MutoHs  fMUandis,  cases  like  the  Edward  (supra)  could  not 
arise.  But  this  consideration  does  not  affect  the  in8tructi?e* 
ness  of  the  decision  in  point  of  law.  If  wines  at  the  present 
day  were  conveyed  by  sea  from  one  belligerent  port  to  another 
of  the  same  belligerent,  being  a  port  of  which  ''the  great 
predominant  character"  was  a  port  of  naval  and  military 

>  The  Edward,  1S01,4  Bob.  68, 70. 

*  Cf.  Letter  of  Frof6norT.E.HolUuid,  2Vma»,  Jolj  18,  1904. 

*  Leetnrei  <*Intflni«tioiiAl  Ltw,"  tL,  p.  116. 
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equipment^  there  can  be  little  doubt  that  the  principle  of 
Sir  W.  Soott'8  decision  would  be  followed. 

The  case  of  the  AUanion^  makes  it  clear  that  the  Rusnaa 
Prise  Courts  haye  adopted  a  most  singular  extension  of  what 
is  known  as  the  doctrine  of  continuous  voyage.  The  AHantanf 
a  British  steamer  belonging  to  the  North  of  Ireland  Steam* 
ship  Company^  left  Murora,  in  Japan,  on  January  13,  with  a 
cargo  of  coal  for  the  neutral  port  of  Singapore.  She  was 
captured  by  the  Yladiyostock  squadron  and  condemned  by 
the  Priie  Court  at  Yladiyostock. 

The  condemnation  of  the  yessel  was,  apparentiy,  based  upon 
the  Bussian  construction  of  the  doctrine  of  continuous  Toyage 
— a  doctrine  historically  connected  with  the  rule  known  as 
the  rule  of  war  of  1756.  Professor  T.  E.  Holland,  in  the 
Timei  (July  13,  1904),  while  not  appearing  in  any  way  to 
defend  the  action  of  the  Bussian  Priae  Court,  pointed  out  that 
the  American  Tiew  of  the  doctrine  at  continuous  voyage  could 
not  be  entirely  dismissed,  adding  that  it  would  be  disastrous 
if  shipowners  and  insurers  were  to  assume  that  a  neutral 
vessel,  if  destmed  for  a  neutral  port,  is  necessarily  safe  from 
capture.  It  is  true  that  words  capable  of  this  construction 
may  be  quoted  from  one  of  Lord  StoweU's  judgments  now 
more  than  a  century  old ;  but  many  things  have  happened 
(notably,  the  innovation  of  railways)  since  the  days  of  that 
great  judge.  The  United  States  cases,  decided  in  the  'sixties, 
in  which  certain  ships  were  held  to  be  engaged  in  the  carriage 
of  contraband,  although  their  destination  was  a  neutral  port| 
were  substantially  approved  by  Great  Britain.  This  prin- 
ciple was  adopted  by  Italy  in  the  Doe^wik  in  1896,  and  was 
supported  by  Great  Britain  in  the  correspondence  which  took 
place  with  Germany  in  1900.  It  was  endorsed  after  pro- 
longed discussion  by  the  Institut  de  Droit  International  in  1896. 
Sir  W.  Harcourt,  in  his  discussion  of  the  TrmU  affidr,  1861, 
had  used  language  which  suggested  a  diflTerent  conclusion: 
^  In  order  to  constitute  contraband  of  war,  it  is  absolutely 
essential  that  two  elements  should  concur,  namely,  a  hostile 
quality  and   a   hostile    destination."    This  view  coincided 
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generaUy  with  that  of  the  lata  Mr.  W.  K  Hall,  that  there^W.E. 
was  no  analogy  between  the  oases  in  whioh  Lord  Stowell 
applied  the  dootrine  of  continnons  yoyages  and  the  oases  of 
eontraband  and  blockade  to  which  that  doctrine  was  applied 
by  the  American  courts.    The  gravamen  of  Mr.  Hall's  argu- 
ment is  that  Lord  Stowell's  doctrine  was  applied  only  to  the 
trade  between  the  mother-country  and  its  colonies,  and  that 
the  Americans  extended  it  to  contraband  trade  generally. 
But  Sir  W.  Grant,  MJL,  in  the  case  of  the  Wittum,  (1806) 
5  Bob.  886,  a  case  to  which  Mr.  Hall  refers,^  expressly  referred 
to  an  instance  in  which  the  doctrine  of  continuous  yoyages 
had  been  applied  to  a  case  of  contraband.    This  was  the  case  Whethar 
of  the  Eagh,  1803;  in  regard  to  which  the  Master  of  the^^^^^^ 
BoUs  obseryed:  '•By  the  original  evidence  it  appeared  that;^^^^^- 
the  cargo  had  come  from  Bilbao  to  Philadelphia,  where  it  had  ^^^^^^ 
been  landed,  and  where  it  was  proceeding  in  the  same  yessel  o^n^d  in 
to  the  Hayannah.    The  condemnation  in  the  court  bebw  had  covteduring 
proceeded  on  the  ground  that  the  cargo  was  contraband  of  ^^^*q^ 
war.    The  only  question  here  was  with  regard  to  the  con- 
tinuity of  the  yoyage."*     Beetitution  was  decreed  on  the 
ground  that  the  case  was  not  one  of  continuous  yoyage, 
because  there  had  been  a  hand  fide  importation  into  America. 
But  as  the  Court  of  Appeal  considered  the  question  of  con* 
tinuous  yoyage  without  disturbing  the  decision  of  the  court 
below  on  contraband,  it  is  reasonable  to  infer  that  the  doctrine 
of  continuous  yoyage  was  not  wholly  inapplicable,  eyen  in  Lord 
Stowell*s  time,  to  the  conyeyance  of  contraband    Wheaton's 
editors  consider  that  it  created  an  innoyation  in  the  law  of 
prize  to  apply  the  principle  of  continuous  yoyages  to  the 
conyeyance  of  contraband.*     But  this  can  hardly  be  suc- 
cessfully maintained  in  yiew  of  the  explicit  nature  of  Sir  W. 
Grant's  judgment  in  the  WiUiam.     It  may,  of  course,  be 
properly  pointed  out  that  the  application  of  the  doctrine  of 
continuous  yoyages  to  the  conyeyance  of  contraband  is  hardly 
consistent  with  one  of  the  best  known  of  Lord  Stowell's 

■  *^Iiit«iiatiQiiil  Lftw,**  p.  669. 

<  Pir  Onni,  MJEL,  in  the  FiSAMip  1606, 5  Bob.  8SS»  40L 

•  WhMtOQ't  ^'laUniayoiuaiAW,''  ^d.  1904^  p.  68S. 
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judgments,  the  ImiruL}  Bat  the  case  of  the  Eagle  ean  be  re- 
ooQciled  with  even  this  last  oase»  if  it  is  treated  as  a  case 
of  a  yessel  with  a  false  destination.  There  would  appear  to  be 
considerable  analogy  between  sailing  under  £Edse  papers  from 
a  neutral  port  to  a  belligerent  port,  and  sailing  from  a  neutral 
(or  belligerent)  port  to  a  belligerent  port  vid  an  interposed 
neutral  port  There  is  the  same  fraud  practised  on  the  other 
belligent,  and  it  is  essential  to  recoUect^  as  appears  from  Lord 
Btowell's  judgments,  that  the  ground  of  condenmation  in  the 
prize  court  of  a  belligerent  is  the  fraud  practised  upon  him 
under  the  neutral's  flag.  Whether  fraud  exists  or  not  is  to 
be  inferred  from  the  ship's  papers,  and  when  prored  to  exist, 
fraud  always  inyolved  the  condemnation  of  the  vessels  as  well 
as  the  cargo.*  Where  there  is  no  fraud,  as  in  the  case  of  the 
J<mge  Margaretha,  (1799)  l^Bob.  188,  the  cargo  may  be  liable 
to  either  pre-emption  or  confiscation,  but  the  ship  is  not 
confiscated. 

The  Imina  was  the  case  of  a  cargo  of  ship  timber  which 

had  «aled  (July  1798),  from  Dantzic,  bound  originally  for 

Amsterdam,  but  making  at  the  time  of  capture  for  Emden,  in 

consequence  of  the  blockade  of  its  port  of  destination. 

Lord  8toweU*b     Bit  W.  Scott  said :  ''This  is  a  claim  for  a  ship  taken,  as  it 


MBiltj  can     is  admitted,  at  the  time  of  capture  sailing  for  Emden,  a  neutral 

M  incon 
ifnentn 

the  rail  dMti-  destination,  no  question  of  contraband  arises,  inasmuch  as 


!?^B^lport P^^'   ^  destination  on  which,  if  it  is  considered  as  the  real 

therail  —     -  ■  

nation. 


goods  going  to  a  neutral  port  cannot  come  under  the  descrip- 
tion of  contraband."  *  The  papers  of  the  Imina  left  the  matter 
in  some  doubt  whether  the  cargo  was  contraband.  Sir  W. 
Scott  proceeded  to  observe  that  he  could  not  fix  the  character 
of  contraband  upon  them  **  in  the  present  Toyage,**  even  if  the 
goods  were  liable  to  be  considered  contraband  on  a  hostile 
destination.  '\The  rule  respecting  contraband,"  Sir  W.  Scott 
Artidfls  most  observed, ''  as  I  have  always  understood  it,  is  that  the  article 
^d^do.  ^^^  ^  taken  in  delicto,  in  the  actual  prosecution  of  the 
voyage  to  an  enemy's  port    Under  the  present  understanding 

>  1800, 8  Bob.  167. 

*  Ph^  Sir  W.  Scott  in  the  JZIngamit  Jaodb,  (179B)  1  Bob.  89,  91,  rateing  to 
mUa  HoUm,  Adm.,  Jnly  8, 1794. 

*  Jmknh  0800)  8  Bob.  167-169. 
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of  the  law  of  nations,  yon  cannot  generally  take  the  proceeds 
in  the  return  voyage.  From  the  moment  of  quitting  a  port 
on  a  hostile  destination  the  offence  is  complete,  and  it  is  not 
necessary  to  wait  till  the  goods  are  actually  endeavouring  to 
enter  the  enemy's  port ;  but  beyond  that,  if  the  goods  are  not 
taken  in  ddieto,  and  in  the  actual  prosecution  of  the  voyage, 
the  penalty  is  not  now  generally  held  to  attach."  ^ 

The  offence  of  conveying  contraband,  unlike  the  offence  of 
preparing  an  illegal  expedition  under  the  Foreign  Enlistment 
Act,  1870,  s.  11,  is  not  completed  by  the  intention.  Even  a 
criminal  deviation  by  the  master  does  not  immediately  impli- 
cate the  cargo.  In  the  case  of  the  Imina,  the  master,  on  Avesselottea- 
receiving  information  of  the  blockade  of  Amsterdam,  changed  in^^^S^^ 
his  course  and  shaped  for  Emden.    This  was  **a  favourable  jj^^^;^ 

alteration  of  his  course.'*     A  favourable  alteration   cannot  iaTonnble 

■ItontKni  of 
protect  cargo  where  there  is  a  guilty  act  at  the  time  of  capture,  her  couna. 

But  here  there  was  no  guilty  act  at  the  time  of  capture.  A 
criminal  deviation  does  not  immediately  implicate  the  cargo, 
because  the  master  is  not  dejwre  agent  of  cargo  owners  unless 
so  specially  constituted  by  them.  In  the  case  of  the  Imina, 
if  the  capture  had  been  made  a  day  before  the  alteration  of 
the  course,  different  considerations  would  have  arisen.  But 
the  owners  were  entitled  to  the  benefit  of  the  change  of 
course,  which  was  an  absolute  defence  to  the  charge  of  con- 
traband. However,  the  court  held  that  the  captors  of  the 
Imina  ;were  entitled  to  their  expenses,  because  the  original 
destination  furnished  an  abundant  excuse  for  bringing  the 
vessel  in  to  stand  her  trial 

Having  regard  to  the  attempt  which  is  likely  to  be  repeated 
to  apply  the  doctrine  of  continuous  voyage  to  the  carriage  of 
contraband,  it  may  be  worth  while  shortly  to  recall  some 
further  decisions  on  the  subject  of  continuous  voyage. 

In  the  Jforjo,  (1805)  5  Bob.  865,  an  American  ship  saQed 
from  Havannah  to  New  Providence,  with  a  cargo  of  colonial 
produce^  and  was  proceeding  at  the  moment  of  capture 
with  a  considerable  part  of  that  cargo  on  board  to  the 
port  of  Amsterdam.  The  head  note  of  the  case  states  that 
«  Imlna,  (1800)  3  Bob.  167-169. 
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the  question  ndaed  was  that  of  a  oontinaoiis  voyage  in  the 
colonial  trade  of  the  enemy  conntry,  yiz.  Spain.  But  as  the 
destination  was  not  to  the  mother-country,  Spain,  it  is  very 
difficult  to  understand  how  the  case  ever  came  to  be  regarded 
as  a  case  of  a  continuous  voyage,  even  though  Amsterdam  was 
a  belligerent  port  A  note  to  this  case  shows  that  colonial 
produce,  re-exported  by  means  of  drawbacks  from  America 
to  Europe,  was  estimated  to  amount  to  twenty  eight-millioDs 
of  doUars  out  of  a  total  of  serenty-fiye  millions  of  dollars 
exports  annually  at  this  date.  The  extent  of  this  commerce 
was  naturally  the  cause  of  much  resentment  in  England,  which 
did  not  at  that  time  recognise  the  doctrine  of  Free  Ships, 
Free  Gkxxls.  Sir  W.  Scott  obsenred  that  two  questions  had 
be^i  made  on  the  fscts :  (1)  Whether  the  goods  were  liable 
to  condemnation?  (2)  Whether  the  ship  as  concerned  in 
the  same  illegal  transaction  was  subject  to  the  same 
penalty? 
Liiged«fini-  The  learned  judge  added,  ^It  is  certainly  true  that  a  con- 
tiniied  Tojftge  tinned  voyage  from  the  colony  of  the  enemy  to  the  mother- 
^LQiow^  country,  or  to  any  other  ports  but  those  of  the  country  to 
which  the  vessel  belongs,  will  subject  the  cargo  to  confisca- 
tion; and  the  only  point  which  the  court  has  to  decide  is 
whether  the  voyage  in  question  is  to  be  considered  a  con- 
tinuous voyage  or  not"^  It  is,  perhaps,  proper  to  point  out 
that  this  very  sweeping  enunciation  of  the  doctrine  al  con- 
tinuous voyage  must  be  read  with  the  judge's  equally  express 
statement,*  that  the  fitct  that  the  destination  was  not  to  the 
mother-country  of  the  colony  had  its  ^  due  weight "  in  favour 
of  the  claimants.  It  must  always  be  remembered  that  in  1805, 
the  English  interpretation  of  the  law  of  nations  was  tliat  the 
goods  of  an  enemy,  on  board  the  ship  of  a  friend,  were  lawful 
prize.  If  the  goods  were  enemy  goods,  it  was  not  necessary 
to  invoke  the  doctrine  of  continuous  voyage  to  justify  their 
confiscatioD.  Again,  goods  going  to  a  neutral  port  might  be 
The  principles  on  account  of  belligerent  owners.  The  principle  of  continued 
^^^.  voyages  was  dediu^  by  Sir  W.  Scott  not  to  be  a  new 
by  tod***^  Principle,  ''On  the  contrary,  it  is  an  inherent  and  settled 
S*«^*^  1  TheJfaf<a,(1805)6Bob.868,  «Atp.871. 
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principle  in  all  oases  in  which  the  same  question  can  have 
come  nnder  discoasioD,  that  the  mere  touching  at  any  port 
without  importing  the  cargo  into  the  common  stock  of  the 
country  wiU  not  alter  the  nature  of  the  voyage^  which  con- 
tinues the  same  in  all  respe6ts»  and  must  be  considered  a 
Toyage  to  the  country  to  which  the  vessel  is  going  actually 
for  the  purpose  of  delirering  her  cargo  at  the  ultimate  port" 
A  Tery  important  case  on  the  subject  was  the  Essex,  (1806) 
CA.^  a  case  of  a  trade  from  the  mother-country  to  the 
oolony,  with  a  full  knowledge  of  the  circumstances,  and  a 
distinct  adoption  of  the  purpose  on  the  part  of  the  owner. 
The  Essex  was  an  American  vessel,  which  had  gone  from 
America  to  Lisbon,  where,  meeting  an  indifferent  market,  she 
went  to  Barcelona^  and  there  took  on  board  a  cargo  of  Spanish 
produce  for  HavannaL  This  step  was  taken  under  the  direc-  A  eontiaaed 
ti<m  of  the  agent  in  Europe,  that  she  should  go  to  Havannah,  mm^made 
fiist  touching  at  Salem,  in  Ammca.  The  owner,  who  ^»^«^  S^Jren^in- 
resident  at  this  place,  adopted  the  plan  and  allowed  the  vessel  <'™  liability. 
to  proceed.  The  court  found  that  it  was  the  intention,  origi- 
nating in  the  mind  of  an  authorused  agent,  acting  under  full 
powers,  that  the  vessel  should  go  to  the  Havannah  and  that 
this  purpose  was  adopted  by  the  owner;  but  that  it  was  in 
reality  a  continued  voyage  from  Spain  to  Havannah,  that  as 
to  the  intention  all  doubt  was  done  away  with  by  the  adoption 
on  the  part  of  the  owner,  who  had  the  vessel  in  his  own  port> 
and  was  fully  implicated  in  the  projected  voyage. 

The  WiUiam,  (1806)  5  Bob.  885,  was  a  question  on  the  con- 
tinuity of  a  voyage  in  the  colonial  trade  of  the  enemy,  brought 
by  appeal  from  the  Vice-Admiralty  Court  at  Halifax,  where 
the  ship  and  cargo,  taken  on  a  destination  to  Bilbao  in  Spain, 
and  claimed  on  behalf  of  claimants  from  Marblehead,  Massa- 
chusetts, were  condemned,  July  17, 1800. 

It  appeared  in  evidence  that  the  ship  had  gone  to  Marti- 
nique, where  the  outward  cargo  was  disposed  of;  that  she  then 
proceeded  to  La  Guaira,  Venezuela,  at  that  date  a  colony  of 
Spain,  and  took  on  board  a  cargo  of  cocoa,  the  property  of  the 
owners,  which  was  brought  to  Marblehead  on  May  29, 1800. 
The  ship  was  then  imladen,  after  which  she  again  took  on 
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Th«goods  botfd  the  chief  part  of  the  former  cargo,  with  some  sogars 
Stfln^DMd  brought  from  Hayannah  in  other  ships,  and  then  on  Jane  7 
jJ^^f^P^^  sailed  npon  a  destination  to  Bilbao.  The  case  came  before  the 
Jj^j^bjn  Lord  of  Appeal  in  1804,  who  roYeraed  the  sentence  of  the  Vioe- 
MiigmDt  Admiralty  Court  at  Halifax,  but  directed  further  proof  to  be 
TMSdTmaldiig  °^^  as  to  the  cocoa  imported  into,  and  exported  from.  Marble- 
contmntd       j^^^  America,  within  nine  months. 

Sir  W.  Grant,  MJSL,  obserred,  ^According  to  our  under- 
standing of  the  law,  it  is  only  from  his  Majesty's  instructions 
that  neutrals  derive  any  right  of  carrying  on  with  the  colonies 
of  our  enemies^  in  time  of  war,  a  trade  from  which  they  were 
excluded  in  time  of  peace.  The  instructions  had  not  permitted 
the  direct  trade  between  the  hostile  colony  and  the  mother- 
country,  but  had,  on  the  contrary,  ordered  all  the  yessels 
engaged  in  it  to  be  brought  in  for  lawful  adjudication ;  and 
what  the  present  claimants  accordingly  maintain  is,  not  that 
they  could  carry  the  produce  of  Laguira  directly  to  Spain,  but 
that  they  were  not  carrying  the  cargo  in  question,  inasmuch  as 
the  voyage  in  which  it  was  taken  was  a  voyage  from  North 
America,  and  not  direotiy  from  a  colony  of  Spain.  What, 
then,  with  reference  to  this  subject,  is  to  be  considered  as  a 
direct  voyage  from  one  place  to  another  ?  Nobody  has  ever 
supposed  that  a  mere  deviation  from  the  straightest  and 
shortest  course,  in  which  the  voyage  could  be  performed 
would  change  its  denomination  and  make  it  cease  to  be  a 
direct  one  within  the  intendment  of  the  instructions.  .  .  .'* 
The  act  of  importation  is  necessarily  the  same,  whether  the 
voyage  is  really  ended,  or  whether  it  is  only  effected  to  give  it 
the  appearance  of  being  ended.  The  landing  at  the  Custom 
House  and  the  payment  of  duties  are  mere  voluntary  cere- 
Difference  monies  in  the  case  of  a  fictitious  importation  with  a  view  to  a 
c^in^e  and  a  <»J^<^^^  voyage.  But  when  the  truth  is  discernible  about 
ictituNii  im-  the  transaction,  the  payment  of  the  custom  duties  may  be 
^^  only  a  means  whereby  the  doctrine  of  continuous  voyages  may 

be  defeated  as  it  is  understood  in  an  English  Pruse  Court  In 
the  case  of  the  William^  it  was  shown  that  the  unlading,  re- 
shipping,  and  payment  of  the  customs  duties  all  took  place 
within  a  few  days.    The  landing  was  almost  instantaneously 


Digitized  by 


Google 


COIVTBABAND  OF  WAB.  229 

followed  by  the  reshipment*  There  was,  therefore,  no  genuine 
importation,  and  what  was  done  was  intended  only  to  pass  for 
importation  in  the  prize  court. 

Sir  W.  Grant  then  proceeded  to  refer  to  other  cases  in 
which  the  doctrine  of  oontinnoos  voyages  had  receiyed  con- 
stmction.^    In  the  Maria,  (1805)  5  Bob.  865,  368,  Sir  W. 
Scott  expressed  his  sorprise  that  any  one  shonld  represent 
the  doctrine  of  continaity  of  voyage  as  new,  and  treated  it 
as  an  inherent  and  settled  principle.    Bat  as  applied  to  a 
colonial  trade,  the  doctrine  was  clearly  only  five  years  old, 
and  the  fundamental  or  leading  case  on  the  doctrine  of  con- 
tinnity  of  voyage  was  decided  in  the  Honse  of  Lords  only  a 
few  months  before  Sir  W.  Scott  decreed  restitution  in  the 
Maria.    This  seems  to  show  that  the  principle  of  continuity 
of  voyage  may  have  had  an  earlier  connection  with  the  con-  Doctrine  of 
veyance  of  contraband,   with   which   it    was    undoubtedly  ^age^piUt 
associated  in  the  case  of  the  Eagle  (q.  v.  wnte)}    In  the  case  J^^^^^^^ 
of  the  William,  it  was  held  that  the  voyage  was  illegal,  as  *?f^^!l!?^ 
there  was  no  proof  of  actual  payment  of  the  import  duties  at  port 
the  port  in  Massachusetts* 

The  American  cases  which  applied  the  doctrine  of  con-Thedoetrina 
tinuity  of  voyage  to  the  conveyance  of  contraband  arose  out  states. 
of  the  events  of  the  American  Civil  War. 

In  the  Bermiuda  (1865),  3  Wallace  515,  the  principles  enun- 
ciated were  the  following.  Vessels  conveying  contraband 
cargo  to  belligerent  ports  not  under  blockade,  under  cir- 
cumstances of  fraud  or  bad  fetith,  or  cargo  of  any  description 
to  belligerent  ports  under  blockade,  are  liable  to  seizure 
and  condenmation  firom  the  commencement  to  the  end 
of  the  voyage.  A  voyage  from  a  neutral  to  a  belligerent 
port  is  one  and  the  same  voyage,  whether  the  destination 
be  ulterior  or  direct,  and  whether  with  or  without  the  inter- 
position of  one  or  more  intermediate  ports,  and  whether  to 
be   performed   by  one  vessel  or  several  employed  in  the 

'  Bnext  Loidi,  June  22,  1805 ;  considered  by  Sir  W.  Scott  the  letding  or 
fmidaiiifiiital  case  in  the  Mturioy  1806,  5  Bob.  865,  8S9;  FoO^^  Adm.  1800; 
Jfereiiry,  1802 ;  EagU^  Adm.  1803 ;  the  case  in  which  the  doctrine  oi  continnit/ 
was  iqipUed  to  a  contraband  cargo.    Free  Port,  1808. 

>  AdnulSOS. 
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tame  tramaetioM  and  m  the  aeoompliihmdQt  of  tlie 
porpoao. 

The  OtrMMJois  (1864)  2  Wallace,  186,  on  the  ^iiioiple  of 
oontiniiitj  of  TOjage,  decided  that  a  Teaael  aaiUiig  from  m 
neutral  port  with  intent  to  nolate  a  blockade  is  liaUe  to 
captoie  and  condemnation  as  prise  from  tiie  time  of  sailing ; 
and  the  intent  to  riolate  the  blockade  is  not  disproved  by 
OTidence  of  a  pnrpoae  to  ^call  at  another  nentral  port,  not 
reached  at  the  time  of  captare,  with  ulterior  destination  to  the 
Uodcadedport 
Wbm  The  apringbok,  (1866)  6  Wallace,  1,  laid  down  the  following 

tH^^^^  principles  on  the  doctrine  of  cratinaitj  of  Toyage*  Whete 
^'QTHMMi  the  papers  of  a  ship  sailing  under  a  charter  party  are  all 
^  '  genuine  and  regular,  and  show  a  Toyage  between  ports  neutral 
within  the  meaning  d  international  law;  where  there  has  been 
no  concealment  nor  spoliation  of  them ;  where  the  stipulations 
of  the  charter  party  in  favour  of  the  owners  are  apparentiy  in 
good  fidth;  where  the  owners  are  neutrals,  have  no  intoiest  in 
the  cargo,  and  have  not  previously  in  any  way  violated  neutral 
obligations,  and  there  is  no  suflSoient  proof  that  they  have  any 
knowledge  of  the  unlawfiil  destination  of  the  cargo ; — ^in  such 
a  case,  its  aspect  being  otherwise  fair,  the  vessel  will  not  be 
condemned  because  the  neutral  port  to  which  it  is  sailing  has 
be^i  constandy  and  notoriously  used  as  a  port  of  call  and 
transhipment  by  persons  engaged  in  systematic  violation  of 
blockade  and  in  the  oonveyance  of  contraband  of  war,  and  was 
meant  by  the  owners  of  the  cargo  carried  on  this  ship  to  be  so 
used  in  regard  to  it 
Th«  case  of  The  letter  of  the  owner  of  the  steamship  AUanion  rendered 
JiUjfiSoSL^  ***®  decision  of  the  Vladivostock  Priae  Court  incomprehensible 
in  the  light  of  prise  law  as  understood  both  in  this  country 
and  in  the  United  States.^  The  vessel  was  carrying  coalf 
which  is  absolute  contraband  under  the  Bussian  regulations. 
Bat  she  was  proceeding  away  from  belligerent  territory  to  a 
neutral  port  Even  if  she  had  previously  been  engaged  in 
contraband  transactions,  she  could  not  have  been  confiscated 
according  to  English  prise  law,  as  Lord  Stowell  said  in  the 
>  Cf.  IViiMf,  Jvlj  8, 1904. 
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Imina,  (1800)  3  Bob.  167,  168:  "^  Under  the  present  under- 
standing  of  the  law  of  nations  yon  oannot  generally  take  the 
proceeds  on  the  return  voyage."  However,  the  Prize  Court 
at  Yladivostock  did  not  even  allege  that  the  AUmUon  had  been 
engaged  in  previous  contraband  transactions.  The  only  con- 
ceivable ground  on  which  the  decree  could  have  pro<^eded 
was  that  the  AUatUan  was  a  case  of  false  destination  and 
fraudulent  papers,  like  the  Edtmrd,  (1801)  4  Bob.  68.  It  is 
su£Scient  to  say  that  no  such  suggestion  has  been  made.  The 
Bassian  Prize  Court  are  stated  to  have  grounded  their  decree 
(inter  alia)  on  the  supposition  that  the  AUaiUon  intended  to 
proceed  to  some  port  in  Japan.  But  this  supposition  would 
only  have  been  justifiable  if  the  vessel  was  out  of  its  proper 
course.  It  was  stated  by  the  owner,  Mr.  Bea,  that  so  far  from 
this  being  the  case,  the  AUanian  was  seized  when  proceeding 
in  a  perfectly  straight  line  from  Muroran  to  Singapore.  In  a 
case  beforo  Lord  Stowell  a  false  destination  was  inferred  when 
a  ship,  being  ostensibly  bound  for  Lisbon,  was  taken  with 
contraband  out  of  her  proper  course,  steering  towards  one  of 
the  Spanish  ports  in  the  Bay  of  Biscay.^  In  another  case 
already  noticed,  Sir  W.  Scott  inferred  that  the  ostensible 
destination  was  false  when  it  was  stated  to  be  Emden,  but 
the  vessel  was  found  near  the  Isle  of  Saints,  and  had  been 
hovering  about,  and  adhering  to,  the  Fronch  coast^  In 
the  case  of  the  AUantan  thero  wero  no  apparont  incon- 
sistencies  in  the  vessel's  conduct  that  required  explanation, 
arising  either  from  the  place  where  she  was  seized  or  from 
false  or  contradictory  papers,  and  hence  the  decision  seems 
altogether  inexplicable.  It  is  satisfactory  to  know  that  this 
wholly  unwarrantable  decision  was  reversed  on  appeal. 

The  case  of  the  German  vessels  seized  in  African  waters 
was  defended  by  Professor  Holland  in  the  Times,  though  it 
involved  an  extension  of  the  principle  of  continuous  voyages 
to  the  conveyance  of  contraband,  as  ''an  innovation  which 
seems  to  be  demanded  by  the  conditions  of  modem  com- 
merce.*' *    If  the  case  of  the  Bundesrath  be  rogarded  as  a  case 

>  The  FrofiMkh  (1801)  8  Bob.  217.  *  The  Edward,  (1801)  4  Bob.  S8. 

*  THMt»  Jumaiy  3, 1900. 
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of  a  oontiBiKms  Toyage,  it  cannot  be  regarded  as  affording  an 
instance  of  an  innoTati<m  in  prise  law,  since,  as  has  been  seeot 
Bix  W.  Orant»  ILR,  in  the  case  of  the  Eagle,  applied  the 
doctrine  of  continued  voyages  to  a  case  of  contraband.  The 
dronmstances  of  the  seisnre  of  the  Glennan  yesseb  in  1900 
reoill  the  observation  of  Grotins,  ^  Distingaendns  erit  belli 
statos."  The  situation  of  the  belligerents  in  the  Sooth  African 
War  was  altogether  exceptional,  and  afforded  a  striking 
instance  of  the  differentXconsequences  attaching  to  a  contra- 
band traffic  by  sea  and  a  ccmtraband  traffic  by  land.  Valin's 
commentators,  Pistoye  and  Duverdy,  observed  that,  while  both 
kinds  ot  traffic  were  equally  unneutral,  only  the  transportati<m 
by  sea  was  prohibited. 

A  view  similar  to  the  American  view,  applying  ike  principle 
of  continued  ?oyages  to  the  conveyance  of  contraband,  was 
taken  by  the  Italian  Oourt  in  the  recent  case  of  the  Doi^fwik, 
0k  Dntdi  vessel  captured  and  declared  good  priie  on  the 
ground  that,  though  bound  for  the  French  colonial  port  of 
Djiboutil,  it  was  laden  with  an  extraordinary  proTiskm  of  arms 
of  a  model  out  of  use^  which  could  only  be  intended  for  the 
Abyssinians,  with  whom  the  Italians  were  at  war.^ 

The  case  of  the  Dodfwik  was  tried  in  the  Oommeroial 
Oourt  before  the  Master  dT  the  Bolls  in  1897.*  The  ship 
was  captured  and  declared  good  prise  on  the  ground  that» 
though  bound  for  the  Froich  colonial  port  of  Djiboutil,  it  was 
laden  *  with  an  extraordinary  provision  of  arms  of  a  model  out 
of  use."  The  principle  of  continuity  of  voyage,  therefore^ 
came  speoificaUy  up  for  a4judioation  in  the  Italian  Friie 
Court  on  the  issue  whether  it  is  applicable  to  the  conveyance 
of  contraband.  As  regards  proceedings  in  the  Commercial 
Courts  notice  of  abandonment  was  given,  but  refused,  and 
before  the  action  came  up  for  trial,  though  after  it  was  com- 
menced, the  ship  was  restored  by  the  Italian  Government  on 
the  ground  that  the  war  was  over. 

'  AuM,  "Ber.  Oin.  de  Droit  IntflnatioBid  PuUk,"  1897;  FamMUt,  UL 
1897»p.291;  Fidoffi»  •*  Ber.  de  Droit  InteniAtiooAl  et  de  Legiahition  oompn^," 
1S97,  p.  55 ;  i>MiMi,  •*  J(mni«l  dii  Troit  Intflriiitk)iial  Friie,'' 189^^ 

*  QL  Smfi  T.  Aoyol  fcdbatiy  Amurmim  OorpotmHonf  Timm^  April  14^  15*, 
Mmj  SI,  JUM  1. 
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The  Master  of  the  Bolls,  then  Mr.  Justice  Collins,  held  that 
the  plaintiffs  were  estopped  by  the  decision  of  the  Italian 
Prise  Court  as  fieur  as  the  findings  of  fact  were  ooncemed. 
The  question  was  solely  whether  there  was  concealment  or 
misrepresentation  of  material  feicts,  unless  it  was  shown  that 
the  ship  was  confiscated  for  carrying  falae  papers,  an  act  of  the 
shipowners  outside  the  risk  insured.  The  jury  found  a  yerdiot 
for  the  plaintiffs,  but  the  further  point  was  reserved  for  argu- 
ment whether  the  yessel  should  be  regarded  as  a  total  or  a 
partial  loss.  Mr.  Justice  Collins,  in  a  very  learned  judgment, 
held  that  the  commencement  of  the  action  was  the  crucial 
date,  and  that  matter  arising  after  an  action  will  not  defeat 
an  abandonment  before  action,  but  must  be  dealt  with  accord- 
ing to  the  rights  of  the  parties  under  the  abandonment.  The 
plaintifGi,  therefore,  were  entitled  to  recover  as  for  a  total 
loss.' 

>  7lMM,M»7  25  and  June  1,1897. 
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PARTS  V^  VL,  Vn. 

COHTBABAKD  OF  WAB  (wUmued). 

Ft6-emptioD  to  Thb  doctrine  of  pre-emption  only  applies  to  artideB  condition- 
S^M  coiidi-  ^^7  <>'  proTiflionally  contraband  {eatUrebande  rdoHve  ou  par 
^^^^     destination).    There  can  only  be  pre-emption  where  the  de- 
claration of  a  belligerent  regarding  contraband   recognizes 
two  classes.    In  the  recent  war,  as  has  been  seen»  the  Japanese 
regulations  contained  the  diyision,  while  the  Bossian  regnlaticms 
Claiminto       did  not.    When  pre-emption  is  exercised,  the  penalty  is  loss 

lose  freight         ^-.,.x         -!,•  -«.  ..        , 

and  captor's     Of  freight  and  captors  expenses.    Pre-emption  is  also  in- 

expenses.        troduced  in  the  case  of  products  native  to  the  exporting 

country,  even  when  they  are  affected  by  an  inseparable  taint 

of  contraband.    Lord  Stowell  appears  to  hare  considered  that 

articles,  the  produce  of  the  country  which  exported  them,  were 

not  contraband  because  they  were  subject  to  the  right  of 

Former  an-     pre-emption.^    There  was  no  universal  principle  of  relaxatum 

incidence  of    in  favouT  of  the  cxport  of  native  produce.*    Again,  Lord 

pre-emption.    gij^^gU  eonfigcated  provisions,  which  he  expressly  allowed 

were  only  articles  conditionally  contraband.'    It  is  clear  that 

there  was  a  rule  of  pre-emption  in  Lord  StoweU's  time,  but  it 

seems  to  have  been  defeasible  in  operation.^ 

The  law  is  now  dear  that  articles  conditionally  contraband 
are  liable  to  pre-emption  only,  though  it  is  to  be  presumed 

>  Cf.olMnrationsinthe2V«eJii^«i0e%a8O2)4Bob.a42,248. 

*  The  iSS(aa<Ai(2en,  (1798)1  Bob.  2«,  29. 

*  J<mge  MttrgofMa,  (1799)  1  Bob.  188. 

«  Cf.  easeof  the  JEUsa  Jabtts»Adm.Jal7  8,1784,reCemdiob7  Sir  W.  Seott 
in  the  i»ii9eiMli/aeo6, 0798)  1  Bob.  91. 
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that  they  would  be  conflBcated  in   cases  where  there  are 
curonmstanoes  of  fedsehood  and  fraud,  as  to  papers  and  desti- 
nation of  the  voyage. 
The  Statate  27  &  28  Yiot.  a  25,  s.  38,  provides  that—  Bysutotesr 

'  *^  428  Vict. 

e.25,t.88, 

**  Where  a  ship  of  a  foreign  nation  passing  the  seas,  laden  Adminlty 
with  naval  or  victualling  stores  intended  to  be  carried  to^^^^^ 
a  port  of  any  enemy  of  her  Majesty,  is  taken  and  brought  to  wtthoatMng- 
a  port  of  the  United  Kingdom,  and  the  purchase,  for  the  service  ^  ^ 
of  her  Majesty,  of  the  stores  on  board  the  ship  appears  to  the 
Lords  of  the  Admiralty  expedient,  without  the  condemnation 
thereof  in  a  prize  court,  in  that  case  the  Lords  of  the 
Admiralty  may  purchase  on  the  account  or  for  the  service  of 
her  Majesty  all  or  anv  of  the  stores  on  board  the  ship ;  and 
the  Commissioners  of  the  Customs  may  permit  the  stores 
purchased  to  be  entered  and  landed  within  any  port" 

The  English  practice  is  usually  to  purchase  at  the  market  English 
value  with  a  reasonable  allowance,  usually  10  per  cent.  for^S^^^^^^ 
profit.    Bules  for  ascertaining  the  value  of  the  merchandise  ^^  ^^^ 
seized,  and  for  other  matters  of  detail  connected  with  the 
practice,  were  laid  down  in  the  treaty  between  Great  Britain 
and  the  United  States  in  1794,  and  in  that  between  the  former 
country  and  Sweden  in  1803.    The  fact  that  pre-emption 
was  exclusively  applied  to  the  new  kinds  of  contraband  has 
caused  MM.  Heffter  (s.  161)  and  Calvo  (ss.  2517,  2518)  to 
look  upon  pre-emption,  not  as  a  mitigation,  butjas  an  intensifi- 
cation of  the  privileges  of  a  belligerent 

Mr.  W.  E.   Hall,  on   the  other   hand,   considers^   pre- 
emption a  belligerent  concession.    It  may,  however,  be  re- 
called that  Grotius  quotes  with  approval  the  French  edicts 
of  1584  and  1585,  by  which  e?en  munitions  of  war  were  to 
be  paid  for  by  the  belligerent,  and  denies  that  the  confiscation 
of  munitions  of  war,  practised  at«that  date  by  the  northern 
countries,  could  be  regarded  as  ^a  permanent  rule  of  equity/' 
Grotius,  therefore,  rather  suggests  that  the  permanent  rule  of  Opimoii  of 
equity  is  that  pre-emption  should  be  applied  to  munitions  of  pre^ptkm 
war.«     But  Mr.  W.  E.  HaU  regards  the  application  of  pw-to'JSJwSS^^ 
emption  to  munitions  of  war  as  tantamount  to  sweeping  away  oontralMiid. 

^  *<  IntematioiuJ  Ltw,**  p.  665,  tnd  note.       *  AniSt  **  Internitional  Law,"  p.  196* 


Digitized  by 


Google 


236  IKTBBNATIOKAL  LAW. 

the  whole  law  of  oontmband.  While  Ortolan  dearly  did  not 
consider  that  pre-emption  onght  to  ^>ply  to  mnnitions  of  war 
—he  confined  the  category  of  ccmtraband  to  mnnitions  of  war 
— ^M.  Blnntsohli  (as.  806  and  811)  considers  that  pie-emptum 
onght  to  apply  to  intercepted  mnnitions  of  war. 

M.  Heffker  thinks  that  pre-emption  onght  to  be  calculated 
on  the  basis  of  the  profit  which  would  probably  be  realiied 
if  the  voyage  were  completed.  Sir  W.  Scott  said  on  this 
points 

8trW.  Seoti't     ^I  have  never  understood  that  ...  on  the  side  of  the 

m^Sm  noTto  ^^^^'^y  ^^  "^^^^  exact  compensation  is  to  be  expected,  which 

™£Sn>»^    he  might  have  demanded  firom  ibe  enemy  in  his  own  oort;  the 

bfuieefloflnj  enemy  may  be  distressed  b;^  fiEtmine,  and  may  be  oriven  by 

would  gire.     ^jg  Qeoessities  to  pay  a  famine  price  for  the  commodity  if  it 

gets  there;  it  does  not  follow  that,  acting  upon  my  rights  in 

war  in  intercepting  such  supplies,  I  am  under  the  obligation 

of  paying  that  price  of  distress.**  ^ 

This  last  case  is  cited  by  Phillimore  as  ocmtaiuing  the 
best  enumeration  of  the  principles  which  govern  the  British 
courts  on  the  subject  of  pre-emption.  A  point  arose  as  to 
whether  the  charge  of  insurance  ought  to  be  included  in  the 
pre-emption  valuation.  It  appears  that»  shortly  before  the 
decision,  cases  of  this  kind  were  settled  by  the  Navy  Board, 
and  the  charge  of  insurance  allowed,  without  the  policy  being 

I^«^tkn    called  for.    But  Sir  W.  Scott  refused  to  include  the  charge  of 

iadvde  pre-     insurance,  because — 

(1)  Payment  of  insurance  money  is  only  due  on  the  event 
of  the  risk  having  been  actually  incurred.  The  risks  here 
spoken  of  are  ordinary  sea  risks.  Sir  W.  Scott  spoke  of 
these  as  not  having  been  incurred,  because  the  vessel,  on  a 
voyage  from  Altona  to  Cadis,  had  been  seised  in  the  British 
Channel. 

^V^itelMt,         (2)  The  cargo  of  wheat  in  the  case  of  the  Haabd  was,  in 

l«ad?        '  its  own  nature,  liable  to  be  intercepted  by  a  belligerent. 

The  despatches  of  the  ambassador  of  a  belligerent  accredited 
to  a  neutral  court  are  not  liable  to  seizure,  as  they  are  pre- 
sumed to  have  reference  to  matters  between  the  belligerent 

>  I1ieJErMM,(1799)2B()l>.AdiiLBep.i>pil74^182. 
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and  neutral  States.  Consular  despatches  are  also  exempt 
from  seizure  under  the  same  circumstanoes.  Phillimore  con- 
siders that  it  is  competent  to  a  belligerent  to  stop  the 
ambassador  of  his  enemy  on  his  passage.^  This  was  written 
in  1857,  and  seems  to  be  inconsistent  with  the  result  of  the 
Trmt  BibiXf  1861,  in  which  two  commissioners  of  the  United 
States,  Messrs.  SlideU  and  Mason,  were  taken  out  of  a  British 
mail  steamer,  on  the  high  seas,  by  the  captain  of  the  San 
JaekUo,  an  American  ship-of-war.  This  proceeding  was  unani- 
mously condemned  by  all  the  Powers,  who  united  with  Great 
Britain  in  demanding  the  restoration  of  the  commissioners. 
Messrs.  SlideU  and  Mason  were  accordingly  released'  One 
of  the  reasons  alleged  by  the  captain  of  the  San  JaeitUo  for 
not  bringing  the  TretU  for  adjudication  before  a  prize  court 
was  that  he  wished  to  spare  the  other  passengers  the  in- 
oonvenience  of  deyiating  from  their  voyage.  It  is  interesting 
to  recall  this  in  connection  with  the  fact  that  during  the 
late  war  the  Russian  volunteer  cruisers  in  the  Bed  Sea 
detained  a  German  mail  steamer,  the  Prinz  Heinriehf  and  took 
two  bags  of  mails  out  of  her.  Such  a  proceeding  exhibits 
considerable  analogy  to  the  action  of  Captain  Wilkes  of  the 
San  JaehUo  in  1861,  and  what  was  deemed  an  inadequate 
explanation  in  the  one  case  can  hardly  be  considered  adequate 
in  the  other. 

It  is  convenient  now  to  consider  the  question  of  the  carriage  WhetlMr 
of  military  persons  in  the  employ  of  a  belligerent,  or  being  in  m£bn£  ^ 
any  way  connected  with  his  transport  service.    The  crucial 
test  on  this  subject  is  whether  the  ship  carrying  the  mUitary 
persons  is  hired  by  the  belligerent*    If  the  vessel  is  hired  by 
the  belligerent,  it  is  liable  to  condemnation  as  prize,  whether 
the  persons  conveyed  are  few  or  many,  important  or  insignificant.  VmmI  eoafej- 
Sir  B.  Phillimore  holds  that  the  importance  of  the  persons  be  hired  bj 
conveyed  is  an  essential  element  in  determining  whether  the  ^'^^^'^^ 
vessel  in  which  they  are  seized  may  be  confiscated;  ^to 

I  «*IiitenifttiaiialLaw,*ToLiii.p.868. 
*  Mr.  Seward  to  Lord  Ljons,  December  a6»  1861. 

>  MoDtagoe  Benutfd^  <<  Nentnlify  of  Great  Britain  during  the  Aineric4m  Cvnl 
War«p.228. 
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Bend  out  one  geneial  may  be  a  more  noxions  act  than  the 
oonTeyance  of  a  whole  regiment"  ^  The  Orotembo  was  the  case 
of  a  vessel  admittedly  American,  and  therefore  nentral,  and 
the  title  to  restitution  was  impngned,  on  the  ground  that 
it  was  employed  at  the  time  of  its  capture,  1807,  in  con- 
yeying  military  persons  first  to  Macao^  and  then  to  Batavia. 
Holland  at  this  date  was  in  alliance  with  Napoleon.  The 
charter  party  was  not  a  genuine  document;  it  spoke  of  a 
cargo,  but  none  was  placed  on  board.  The  military  persons 
were  carried  as  supercargoes,  who  were  themselTCS  made  the 
subject  of  stipulations  as  to  freight  The  eyents  of  the  Basso- 
Japanese  War  cannot  be  said,  in  yiew  of  the  incident  of  the 
Priw  Heiimck,  to  establish  the  presage  of  Mr.  W.  E.  Hall, 
that  ^much  tenderness  would,  no  doubt,  now  be  shown  in  a 
naval  war  to  mail  vessels  and  their  contents ;  and  it  may  be 
assumed  that  the  latter  would  only  be  seized  under  very 
excepticmal  circumstances."  *  It  cannot,  of  course,  be  said  that 
the  Bussiisms  have  very  repeatedly  stopped  mail  vessels,  but 
the  MaJaeea  incident  must  be  associated  with  that  of  the  Prinz 
Eeiwrieh.  During  the  late  war,  English  vessels  conveying 
Japanese  troops  have  been  sunk  by  the  Vladivostock  squadron. 
There  seems  to  have  been  no  c^er  to  surrender,  and  under 
these  cireumstances  the  destruction  of  the  vessels,  though  an 
act  of  great  severity,  was  within  the  belligerent  rights  of 
Bussia.  The  Bussian  regulations  declaring  contraband 
^assimilate"  the  conveyance  of  troops  to  the  conveyance  of 
absolute  contraband. 

The  carrying  of  despatches — ^being  official  communications 
from  an  official  person  in  [the  public  aflESurs  of  the  belligerent 
Government — ^is  ground  for  confiscation  of  the  ship,  and  of 
the  cargo^  if  both  belong  to  the  same  owner.  The  case  of 
the  Prinz  Heinrieh  is  the  single  instance  during  the  Busso- 
Japanese  War  of  seizure  for  the  conveyance  of  despatches. 
But  the  vessel  was  not  detained,  though  mail-bags  were  taken 
out  of  her. 

1  Fbm.  vol.  in.  n.  272,  referring  to  the  case  of  the  Onmrnnbo,  4  .Bob.  Adm. 
Bep.  pp.  453,  454. 
*  Ibid.»  p  679. 
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It  18  oonvenient  next  to  oonflider  the  penalty  for  carrying  Penalty  for 
contraband  articles  when  they  are  unconditionally  or  absolutely  ^S^i^ 

contraband.  contraband. 

In  the  case  of  the  NeutraliM,  (1801)  3  Bob.  295,  296,  Sir 
W.  Scott  defined  the  practice,  ''The  modem  role  of  the  law 
of  nations  is,  certainly,  that  the  ship  shall  not  be  subject  to 
condemnation  for  carrying  contraband  articles.    The  ancient  Ancient  mie, 
practice  was  otherwise,  and  it  cannot  be  denied  that  it  was^^^^f^^^ 
perfectly  defensible  on  every  principle  of  justice.    If  to  supply  <^*^* 
the  enemy  with  such  articles  is  a  noxious  act  with  respect  to 
the  owner  of  the  cargo,  the  yehide  which  is  instrumental  in 
effecting  that  illegal  purpose  cannot  be  innocent.    The  policy  Ancient  nUe, 
of  modem  times  had,  howoTer,  introduced  a  relaxation  on  this  xx^  stowell. 
point ;  and  the  general  rale  now  is,  that  the  vessel  does  not 
become  confiscable  for  that  act.    But  this  rule  is  liable  to 
exceptions — 

(1)  **  Where  a  ship  belongs  to  the  owner  of  the  cargo^  or 
(2)  where  the  ship  is  going  on  such  service  under  a  false 
destination  or  false  papers,  these  circumstances  of  aggravation 
have  been  held  to  constitute  excepted  cases  out  of  the  modern 
role,  and  to  continue  them  under  the  ancient  one**' 

It  follows  that  the  penalty  for  conveying  absolute  con- 
traband is  (1)  the  confiscation  of  the  contraband  article, 
and  any  other  articles  belonging  to  the  owner;  of  the  contra- 
band, including  the  ship;  (2)  ''loss  of  freight;  (3)  captor's 
expenses." 

In  the  case  of  the  conveyance  of  conditional  contraband,  Sabetantiai 
the  only  loss  incurred  is  freight  and  captor's  expenses.    If  uabiutj  of 
the  owner  of  the  ship  is  privy  to  the  carriage  of  the  con-  ^^J^^?  X' 
traband  eoods,  the  vessel  is  involved  in  their  ihte.     Lord  printjof 

^  owner  of  snip 

Stowell  illustrated  the  same  principle  in  holding  that  where  to  conyejance 
the  ship  conveys  contraband  under  a  false  destination  or  ^  ^^^^ 
false  papers,  she  is  liable  to  be  confiscated.     The  fSaot  that 
a  ship  has  false  papers  or  false  destination  affords  circum- 
stantial evidence  of  conclusive  character  that  the  owner  of 
the  vessel  knows  that  she  is  conveying  contraband. 
The  variance  between  the  ancient  rule  of  involving  the  ship 
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in  the  fate  of  the  caigo,  and  the  modem  one  exempting  the 
Te08el  iub  modo  from  oonfisoation,  is  explained  by  the  ancient 
presnmption  that  the  master  knew  the  contents  of  his  cargo. 
The  knowledge  of  the  master  is  the  knowledge  of  the  owner, 
since  the  former  is  the  latter's  agent  Therefore,  formerly  it 
was  presumed  that  the  owner  knew  the  contents  oi  the  cargo.^ 
Bnt  according  to  Yalin*  his  contemporaries  consistently 
rejected  the  excuse  of  a  master's  ignorance.  But  if  this 
excuse  be  rejected,  the  logical  consequence  is  the  confiscation 
of  the  yessel  in  all  cases  where  it  is  carrying  absolute 
contraband. 

Mr.  W.  E.  Hall*  speaks  of  the  Ordonnanee  de  la  Marine 
of  Louis  XIY.  as  sanctioning  the  confiscation  of  the  ship, 
semble,  in  all  cases.    But  Pothier  yery  definitely  says — 

'^Obserres  une  difference  que  l*Ordonnance  met  entre  les 
marchandises  de  contrebande  et  les  effets  appartenants  aux 
ennemis;  par  cet  article,  il  n'y  a  que  les  marchandises  de 
contrebimde  que  sent  sujettes,  a  confiscation;  le  nayire  oft 
elles  se  sent  trouy^es,  n'y  est^  point  sujet ;  an  lieu  que  le  nayire 
on  se  sent  trouy^  les  effets,  appartenants  aux  ennemis  est  par 
TArt  7,  declare  de  bonne  prise  ayec  son  chargement**  ^ 

In  yiew  of  this  yery  definite  statement  of  Pothier,  there 
are  grounds  for  supposing  that  before  and  after  1681  it  was 

>  O:  the  case  of  the  (Mar  JB^mmt,  a^OS)  4  Rob.  199,  whm  the  court  held  that 
If  the  matter  could  be  peimitted  to  arer  his  ignorance  of  the  conteots  d  his  caigo 
it  mi^^t  be  applied  to  ezcnse  the  canying  of  all  contraband.  It  seems  clear, 
therefore,  that  the  mle  as  applied  bj  Lord  Stowell,  as  regards  the  efltsct  of  know* 
ledge  of  the  master,  and  therefore  of  the  owner,  is  reallj  less  stringent  than  that 
which  now  preyails.  In  Lord  Stowell's  time  a  master  was  ahraTS  supposed  to 
know  the  contents  of  the  cargo,  bat  that  knowledge  had  not  the  effect  of  confiscat- 
ing the  ship  unless  there  was  diwJTnnlation.  Bat  the  role  as  stated  b j  Mr.  W.  E. 
Hall  makes  the  mere  fiiet  of  the  owner  of  the  caigo  being  priry  to  the  conveyance 
of  contraband  the  cause  <d  confiscation,  without  anj  farther  concealment  or  dis-^ 
simulation.  It  seems  clear  that  the  maxim,  '^Ignorantia  juris  neminem  excusat," 
cannot  be  said  to  be  susceptible  of  an j  exact  insistence  in  the  case  of  the 
belligerents  regulations  declaring  contraband.  Such  regulations,  it  has  been  seen, 
are  not  prohibitions  bj  international  law,  and  prixe  courts  administer  inter- 
national law.  Therefore,  in  the  case  of  conditional  contraband,  a  bond  JUU 
ignorance  of  the  master  that  he  was  conTeying  contraband  might  be  a  good  defence 
in  a  belligerent  priie  court,  when  the  article  is  one,  as  it  easily  might  be,  thai  has 
no  apparent  connection  with  belligerent  operations. 

t  M  Xraittfdes  Prises,"  CT.  8.5. 

*  •*  International  Law,"  p.  166  and  note. 

*  **  Trait€  de  Droit  de  Domaine  de  Propria^"  (1772)  tLPtl.,ciL8.2,Art. 
ii8S.2, 
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not  the  practice  to  confiscate  the  yessel  in  France  for  con- 
yeyance  of  contraband.  A  note  of  the  learned  reporter  to  the 
case  of  the  Franldin,  (1801)  3  Bob.  217,  affords  some  yalaable 
information  as  to  the  early  practice.  Bynkershoek  and 
Heinneccins  both  agree  that  on  principle  the  penalty  ought  to 
attach  equally  on  the  ship  as  well  as  on  the  cargo.  ^Si 
soientibas  dominns  contrabanda  ad  hostes  deferrent,  et  nisi 
pacta  impediant.''  And  so  the  ancient  practice  appears  to  have 
been  (y.  ^Collect  Marit./'  p.  58;  and  with  regard  to  land 
wars  also,  and  carriage  by  land  and  sea,  Bcerios  Decis. 
Bordegal,  178).  By  the  Boman  law  a  yessel  might  be 
forfeited  to  fi$cu$  if  anything  illicit  was  placed  on  it  (D.  L. 
89,  c  iv.  8. 11). 

Soon  after  the  time  of  Grotios  (1625),  who  did  not  par- 
ticularly discuss  the  case  of  a  ship  carrying  contraband,  a 
relaxation  is  first  met  with  in  treaties. 

The  first  treaty  in  which  an  exception  was  introduced  in 
fayour  of  the  ship  was  in  1650  between  Spain  and  Holland, 
in  which  the  terms  are  general  and  admit  of  no  particular 
obseryation.  The  second  was  a  treaty  between  France  and 
the  Hans  Towns,  May  10, 1655,  in  which  the  terms  are  yery 
special,  and  point  distinctly  to  the  principle  on  which  the 
relaxation  was  founded,  when  the  owner  of  the  yessel  might 
be  supposed  to  be  a  stranger  to  the  transaction.  Stipulations 
in  treaties  to  this  effect  became  more  generaL^  The  Ordinances 
of  France,  1778,  declared  that  ships  should  be  deemed  prize 
when  three-fourths  of  cargo  was  contraband.  But  this  was 
after  the  date  of  Pothier's  treatise  cited  aboye. 

The  topic  of  the  penalty  of  contraband  becomes  impor- 
tant in  yiew  of  Bussia's  regulations  declaring  contraband. 
According  to  the  Bussian  declaration  issued  in  1854,  the 
ship  was  confiscated  in  all  cases.  According  to  the  Bussian 
declaration,  1904 — 

''Neutral  ships  captured  while  engaged  in  fiagrant  act  of 
contrabuid  can,  according  to  circumstances,  be  seized  and  eyen 
confiscated."' 

>  CL  «<  Treatise  of  the  Dominkm  of  the  Sea,**  p.  472. 


Digitized  by 


Google 


242  INTERNATIOKAL  LAW. 

Since  tins  declaration  Bossia  has  annk  neatial  yesBels  at 
sea,  without  the  adjudication  of  a  prize  coort,  and  after  the 
confiscation  of  the  ABantorif  little  regard  will  be  paid  to  her 
intimation  that  she  proposes  to  abate  the  foil  seyerity  of  the 
ancient  role,  relaxed  by  Great  Britain  for  more  than  a  hondred 
years. 

The  only  authority  amoog  the  text-book  writers  for  a  single 
inflexible  classification  of  contraband  is  afforded  by  Hulmer. 
But  though  he  includes  both  munitions  of  war  and  articles 
ancipMi  tiMis  in  the  same  catalogue,  he  is  careful  to  stipulate 
that  articles  anoipitie  was  are  only  contraband  when  conyeyed 
to  blockaded  places. 
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CHAPTER  Xai— (continued). 

PABT  vm. 

TREATIES  DEOLABINa  OONTBABAHD. 

AoooBDiHa  to  Phillimore  no  ireneral  inference  can  be  deriyed  No  «xaet 

»  inf erencd  cm 

from  an  investigation  of  treaties  to  elucidate  the  question  be  dnwii  irom 

whether  naval  stores  and  materials  for  shipbuilding^  or  pro-  ^^iS^^ 

visions*  are  contraband  or  not.  ocmtwbtnd. 

It  is  necessary  to  recollect  that  treaties  respecting  contra-  Treatiee  de- 
band  are  framed  for  cases  where  one  party  is  in  a  state  tnba^^not 
of  neutrality^  and  not  where  they  are  allies  in  war.     -A^^l^torwS. 
between  allies,  questions  of  contraband  are  to  be  determined 
by  the  Common  Law  of  Nations,  and  not  by  treaties,  though 
it  cannot  be  said  that  the  relations  of  the  Allied  Powers  in  the 
Crimea  were  generally  determined  as  to  the  rights  of  mari- 
time capture  by  the  Common  Law  of  Nations,  inasmuch  as 
the  principle  of  free  ships,  free  goods,  which  they  adopted, 
rested  on  the  authority  of  treaties.    It  is,  however,  suflSciently 
clear  that  no  general  inference  can  be  derived  from  treaties 
to  decide  what  is  and  what  is  not  contraband. 

A  writer  who  has  examined  the  subject  at  great  length 'Ooneliiiioiis  of 
concludes  that  while  the  treaties  containing  an  extended  cate- 
gory of  contraband  of  war  are  only  nine  in  number,  those 
limiting  contraband  to  munitions  of  war,  horses,  and  saltpetre 
number  nearly  fifty.  He  points  out  that  few  treaties  before 
the  seventeenth  century  contained  categories  of  contraband, 
but  the  first  treaty  he  cites  as  containing  a  list  of  contraband 
was  one  between  Philip  of  Spain  and  James  L  of  England^ 
1604,  by  which  contraband  was  not  confined  to  munitions  of  war. 

1  «<  Intematioiua  Law,"  toI.  Ui.  p.  854.  *  Ibid.,  p.  8i5. 

*  Hautef euille,  *<  Droits  et  DoToin  dee  Nations  Keutres  en  Temps  de  Oneno 
liuitime,"  1848,  t.  ii  titre  TiiL  ■.  2,  ss.  2,  p.  234. 
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It  is  always  recognized  that  Haatefetdlle  wrote  strongly 
under  the  influence  of  the  idea  that  primitiye  law  prohibited 
the  inclusion  of  any  articles  except  munitions  of  war  in  lists 
of  contraband.  Mr.  W.  E.  Hall  obserres  that  he  excludes 
from  the  list  all  treaties  which  conflict  with  his  theory.  He 
even  deduces  contradictory  inferences  from  the  same  treaty,  by 
placing  it  both  in  the  category  of  those  treaties  which  extend, 
and  those  which  do  not  extend,  the  list  of  contraband.^ 

It  is  not,  howeyer,  the  fact  that  all  Hautefeuille's  conclu- 
sions have  been  shaken,  and  a  scientific  analysb  would  pro- 
bably reveal  thCi  conclusion  that  the  majority  of  treaties 
restrict  contraband  to  munitions  of  war,  horses,  and  saltpetre. 
Both  Hautefeuille'  and  Mr.  W.  K  Hall*  concur  as  to  the 
effect  and  influence  of  the  Treaty  of  Utrecht,  1713,  which 
limited  contraband  to  munitions  of  war,  saltpetre,  and  horses, 
and  formed  the  basis  of  European  maritime  law;  a  great 
number  of  treaties  borrowed  the  definition  of  contraband 
furnished  by  the  Treaty  of  Utrecht  Even  the  treaties  con- 
cluded by  England  during  the  eighteenth  century  in  the  main 
followed  the  Treaty  of  Utrecht,  which  would  suggest  that 
daring  this  period  Great  Britain  did  not  consider  either  pio- 
yisions  or  naval  stores  to  be  contraband.  The  tendency  of 
wars  to  become  more  and  more  naval  caused  Great  Britain  to 
include  naval  stores  as  contraband  by  treaty  with  Sweden  in 
1812,  and  with  Denmark,  1814. 

Article  20  of  the  Treaty  of  Utrecht,  1718,  premised  that 
certain  articles,  among  them  all  kinds  of  provisions,  coal, 
and  naval  materials,  were  likely  to  give  rise  to  difficulties, 
because  of  their  common  usage  in  peaoe  and  war.  This  is 
noticed  by  Hautefeuille  (t  iL  p.  821),  though  it  to  some  extent 
impairs  his  argument  that  the  Treaty  of  Utrecht  restricted 

'  The  treatj  between  England  and  Holland,  1654  (Dnmont,  t  Ti.  pt  2,  p.  74)» 
is  placedjbj  Hantefenille  among  the  treaties  containing  an  extension  of  contraband 
ToL  iL  p.  824 ;  and  among  those  restricting  it  at  p.  819.  The  treatj  is  allnded  to 
bj  Mr.  W.  E.  Hall,  <*  Interaational  Law,*  p.  741  and  note.  It  included  pioyisions 
and  monej  as  contraband,  and,  therefore,  cannot  be  classed  as  a  treafy  restricting 
contraband. 

'  **  Droits  et  Devoirs  des  Nations  Neatrea  'en  Temps  de  Gnenre  Bftaritime,"  t.  iL 
titre  TiiL  s.  8,  p.  821. 

«  » Intematiooal  Law,"  p.  $48. 
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contraband  to  monitions  of  wan  Bat  apparently  the  Treaty 
of  Utrecht  only  embodied  the  limited  category  of  contraband 
adopted  by  France.  France  consistently  acted  upon  the  prin- 
ciple that  provisions  were  not  contraband,  though,  by  one 
treaty  concluded  with  Denmark,  1742,  naval  stores  were  made 
contraband.  The  practice  of  Spain  has  been  identical  in  prin- 
ciple with  that  of  France,  with  one  conspicuous  exception.  The 
Spanish  Decree  of  April  23, 1898,  did  not  expressly  include 
horses  among  contraband  of  war.  The  practice  of  France, 
consistently  followed  by  Spain,  was  to  class  horses  as  con- 
traband ever  since  the  Ordannanee  de  la  Marine  of  Louis 
XIV.^  The  Japanese  notification  of  Feb.  10,  1904,  classes 
horses  as  provisional  contraband,  an  undoubted  concession 
to  neutral  trade.'  Bussia,  on  the  other  hand,  classes  horses 
as  absolute  contraband,  though  she  had  previously  insisted 
upon  free  trade  in  horses,  and  expressly  struck  out  horses 
from  the  list  of  contraband  in  a  treaty  with  England  in  the 
eighteenth  century.  Grotius,  in  one  place,  indicates  that  a 
nation  is  apt  to  regulate  its  lists  of  contraband  not  only  by 
the  necessities  of  its  opponents,  but  according  to  its  own,  and 
we  may  perhaps  construe  the  policy  of  Bussia  in  the  light  of 
the  fact  that  she  never  required  horses  for  military  purposes, 
owing  to  her  abundant  supply. 

>  Valin,  "Ordonnaiiee  de  U  Marine,**  ii.  264. 

'  Time$,  March  1, 1904.  It  is  of  some  intereet  to  obeenre  that  for  the  purpose 
of  the  law  of  pottUmMumt  an  anoient  distinction  existed  between  munitions  of 
war  and  hones.  The  general  rale  always  was  that  morables  do  not  retnm  by 
podUmMvm,  when  carried  infra  pras»idia  of  a  belligerent  Bat  from  the  time 
of  Cicero  and  the  Bomans,  to  the  era  of  Boethins  and  the  Gtoths,  there  were 
•xceptions  to  the  general  role  (Grotios,  **De  Joze  Belli  ao  Paois,"  1.  ilL  c.  ix* 
8.  14).  Cicero  enumerates  these  exceptions :  "  Postliminio  redeunt  haec,  homo, 
naTis,  mulus  ditellarius,  equus,  equ%  quae  redpere  solet"  (Ad.  Trebat  Topica, 
s.  86).  On  the  other  hand,  arms  feU  under  the  general  rule,  and  constituted  an 
exception  to  the  exception.  Therefore,  arms  when  captured  in  war  became 
prise,  the  reason  being,  Grotius  obserres,  that  they  who  lost  them  were  Uttle 
fiiToured— indeed,  were  disgraced.  Grotius  then  proceeds  to  accentuate  an 
important  distinction  in  this  respect  between  arms  and  horses,  for  the  horse  may 
be  lost  without  the  fault  of  the  rider  (ibid.,  $upra).  In  the  era  of  Grotius  aU 
BBoraUes  became  prize,  and  were  excepted  from  the  operation  of  poitUminitmt 
and  the  distinction  between  arms  and  horses  was  for  this  purpose  abolished. 
But  as  the  distinction  clearly  exists  according  to  the  reason  of  the  thing,  it  seems 
to  explain  the  unoertainty  which  appears  even  in  yery  modern  usage,  whether 
munitions  of  war  and  horses  can  be  comprised  in  the  same  category  of  absolute 
contraband. 
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CHAPTER  ^XIV. 

INTIBVATIOHAL  ABBITRATIOHS,  THX  HAGUX  OOKTEXTTIOV,  AHD 
nrrSBVATIOHAL  IN0IDIHT8  SXHIBITINa  AHALOGT  TO  THE 
HOBTH  SKA  OBISISy  WITH  A  HISTOBT  OF  THE  HOBTH  SKA 
INOIDIHT. 

L— PSINCIFLES  OF  IhTEBNATIOHAL  ABBITBATIOK. 

Mr.w.B.      Mb.  W.  R  Hall  obserres  that  reooune  to  international 

^miof^ToT^    arbitration  will  be  sncoessfol  where  the  matter  at  stake  is 

JJ^JJJj^^     nnimportanty  when  the  iasne  is  one  of  fact>  when  there  is 

good  £Buth  on  both  sides,  and  the  arbitrator  can  be  trusted 

to  be  equitable.^    But  he  points  out  that  the  rejection  by  the 

United  States  in  1831  of  the  award  given  against  it  in  the 

British- American  bonndary  dispute  of  that  year  shows  how 

little  calculated  the  method  is  to  put  an  end  to  disputes  of 

any  magnitude  unless  honesty  of  intention  exists  on  every 

hand.*    It  is  interesting  at  this  moment  to  reflect,  in  view  of 

SdMue  of      the  great  Hague  Peace  Oonvention  of  1899,  that  a  scheme  of 

oedve  £wii  cirbitral  procedure  drawn  up  by  a  Committee  of  the  Institute 

^^^tiluMd  ^  of  International  Law  was  adopted  at  the  meeting  of  the  Insti- 

Law,  1S75.     tute  held  at  the  Hague  in  1875.*    Vattel  observes—  * 

YfttteloB 

*'^'*^'^"^  **  When  sovereigns  cannot  agree  about  their  pretensions,  and 
are,  nevertheless,  desirous  of  preserving  or  restoring  peace,  they 
sometimes  submit  the  decision  of  their  disputes  to  arbitrator 
chosen  by  common  agreement  When  once  the  contending 
parties  have  entered  into  articles  of  arbitration,  they  are  bound 
to  abide  by  the  sentence  of  the  arbitrators ;  they  have  engaged 

>  *'  Intarnatioiial  Law,"  5th  ed.,  c  xL  pp.  362-4. 

*  Ibid.,  p.  864,  and  anthcr't  note. 

*  Cf.  ••  Annnaire  de  rinaUtnt  de  Droit  Liternational  **  for  1877,  pp.  128>183. 
«  *«  DioH  d«s  G«na,'*  L  ii  c  XTii.  t.  8S9. 
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to  do  this,  and  the  faith  of  treaties  should  be  religiously  ob- 
serred.  I^  however,  the  arbitrators,  by  pronouncinfi^  a  sentence 
eyidentljr  unjust  and  unreasonable,  should  forfeit  the  character 
with  which  they  were  invested,  their  judgment  would  deserre 
no  attention ;  the  parties  had  appealed  to  it  only  with  a  yiew 
to  the  decision  of  doubtful  questions.  Suppose  a  board  of 
arbitrators  should,  by  way  of  reparation  for  some  offence, 
condemn  a  soyereign  Stato  to  become  subject  to  the  Stato 
she  has  offended,  will  any  man  of  sense  assert  that  she  is 
bound  to  submit  to  such  decision  ?  If  the  injustice  is  of  small 
consequence  it  should  be  borne  for  the  sake  of  peace ;  and  if 
it  is  not  absolutely  evident,  we  ought  to  endure  it  as  an  evil 
to  which  we  have  voluntarily  erpoaed  ourselves.  For  if  it 
were  necessary  that  we  should  be  convinced  of  the  justice 
of  a  sentence  before  we  would  submit  to  it,  it  would  be  of 
very  little  use  to  appoint  arbitrators. 

'*  There  is  no  reason  to  apprehend  that,  by  allowing  the 
parties  a  liberty  of  refusing  to  submit  to  a  manifestl;^  unjust 
and  unreasonable  sentence,  we  should  render  arbitration  use- 
less; ^our  decision  is  by  no  means  repugnant  to  the  nature  of 
recognizances  or  arbitration  articles.  There  can  be  no  di£Sculty 
in  the  affidr,  except  in  case  of  the  parties  having  si^ed  vague 
and  unlimited  articles,  in  which  they  have  not  precisely  speci- 
fied the  subject  of  the  dispute,  or  marked  the  bounds  of  their 
opposite  pretensiona  It  may  then  happen,  as  in  the  example 
just  alleged,  that  the  arbitrators  will  exceed  their  power,  and 

S renounce  on  what  has  not  been  really  submitted  to  their 
ecision.  Being  called  in  to  determine  what  satisfaction  a 
State  ought  to  make  for  an  offence,  they  may  condemn  her 
to  become  subject  to  the  Stato  she  has  offended.  But  she 
certainly  never  gave  them  so  extensive  a  power,  and  their 
absurd  sentence  is  not  binding.  In  order  to  obviate  all 
difficulty,  and  cut  off  every  pretext  of  which  fraud  mieht 
make  a  handle,  it  is  necessary  that  tiie  arbitration  articles 
should  precisely  specify  the  subject  in  dispute,  the  respective 
and  opposite  pretensions  of  the  parties,  the  demands  of  the 
one  and  the  objections  of  the  other.  These  constitute  the 
whole  of  what  is  submitted  to  the  decision  of  the  arbitrators, 
and  it  is  upon  these  points  iJone  that  the  parties  promise  to 
abide  by  their  judgment  I^  tlien,  their  sentence  be  confined 
within  these  precise  bounds,  the  disputants  must  ac<j^uiesce  in 
it.    They  cannot  say  tiiat  it  is  manifestly  unjust^  since  it  is 

S renounced  on  a  question  which  they  have  themselves  rendered 
oubtful  by  the  discordance  of  their  claims,  and  which  has 
been  referred  as  such  to  the  decision  of  the  arbitrators.  Before 
thejr  can  pretend  to  evade  such  a  sentence  they  shou^  prove, 
by  incontestable  facts,  that  it  was  the  offspring  of  corruption 
or  fiagrant  partiality.*' 
^Arbitration  is  a  very  reasonable  mode,  and  one  that  is 


Digitized  by 


Google 


248  INTSRKATlONAL  lAW. 

perfectly  conformable  to  the  law  at  nature,  for  tlie  decisioii  of 
erery  dlispnte  which  does  not  directly  interest  the  safety  of 
the  nation.  Though  the  daim  of  justice  may  be  mistaken  by 
the  arbitrators,  it  is  still  more  to  be  feared  that  it  will  be 
OTerpowered  in  an  appeal  to  the  sword.  The  Swiss  haye  had 
the  precaution  in  all  their  alliances  among  themselyee,  and  even 
in  tnose  they  have  contracted  with  the  neighbouring  Powers, 
to  agree  beforehand  on  the  manner  in  which  their  disputes 
were  to  be  submitted  to  arbitrators,  in  case  they  coula  not 
adjust  them  in  an  amicable  manner.  This  wise  j>recaution  has 
not  a  little  contributed  to  maintain  the  Helyetic  repuUic  in 
that  flourishing  state  which  secures  her  liberty,  and  renders 
her  respectable  throughout  Europe.** 

W^HiOl^*  The  condoding  words  of  this  passage  show  that  the  Swiss, 
ccatoitba  in  the  eighteenth  century,  anticipated  the  formation  of  a 
SttnOos  to  Peace  Tribunal  such  as  that  formed  at  the  Hague  in  1899. 
;2£^^^  Yattel,  moreoyer,  like  Hr.  W.  K  Hall,  points  out  that  the 
^^^^       true  function  of  international  arbitration  is  confined  to  the 

decision  of  disputes  which  do  not  directly  concern  the  safety 

of  the  nation. 
S^^Pa.        Sir  H  S.  Maine,  in  his  discussion  of  the  subject  of  inter- 
j^^oM  to      national  arbitration,  considers  that  it  is  open  to  the  following 
1S87.  objections : — 

(1)  That  it  is  wanting  in  the  irresistible  coeroiye  power 
of  municipal  tribunals ; 

(2)  That  England  is  an  unpopular  litigant  in  the  forum  of 
nations; 

(8)  That  jurists  who  make  a  special  study  of  international 
law  are  an  extinct  class  in  this  country,  while  on  the  continent 
they  are  the  salaried  functionaries  of  foreign  chanceries,  and 
therefore  that  international  quasi-courts  of  arbitration  are  not 
always  satisfSactorily  constituted ; 

(4)  That  international  quasi-courts  of  arbitration  are  con- 
stituted ad  hoe,  and  do  not  exercise  any  continuous  jurisdiction, 
and,  therefore,  that  it  is  quite  uncertain  what  weight  is  to  be 
attached  to  the  award  of  international  arbitrators ; 

(5)  That  the  Gteneya  arbitration,  which  was  perhaps  the 
greatest  of  all  arbitrations,  introduced  uncertainty  into  inter- 
national law  if  it  did  not  actually  alter  it  for  the  worse  by 
imposing  additional  obligations  on  neutrals ; 
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(6)  International  arbitrations^  judging  fiN)m  the  Geneva 
arbitration,  are  not  likely  to  sufficiently  safeguard  the  rights 
of  neutrals,  and  this  tendency  will  have  the  effect  of  enlarging 
the  area  of  maritime  war& 

Sir  H.  S.  Maine  further  sugirests  that  arbitration  in  inter-  VatK  Bir. 

national  questions,  Uke  arbitration  in  municipal  law,  is  almost  gi^  h!  sT^ 

necessarily  confined  to  questions  of  fact    It  is  noticeable  that  J£^^^® 

the  issue  of  the  Geneva  Conference  turned  on  an  issue  of  ofarbitntioii 
...  to  Q  aestioos  of 

law,  whether  a  nation  was  bound  to  use  due  diligence  to  pre-  fact. 

vent  the  equipment  and  outfit  in  its  territorial  waters  of  a 
vessel  intended  for  the  military  or  naval  service  of  a  bel- 
Ugerent.    The  famous  sixth  Article  of  the  Treaty  of  Washing-  The  Genera 
ton  declared  such  a  neutral   duty  to  exist,  and  therefore  ^^^^^ 
withdrew  from  the  Conference  of  Geneva  the  deliberation  g^o^  o^ 
of  the  only  question  of  international  law  which  could  deter- 
mine the  facts.    In  fact,  therefore,  the  element  which  rendered 
the  Geneva  award  both  dangerous  and  reactionary  was  the 
unsound  direction  of  law  contained  in  the  previous  Treaty  of 
Washington.    But  this  mistake  was  not  repeated,  or  at  all 
events  not  in  the  same  degree,  in  any  of  the  international 
arbitrations  which  succeeded  the  Geneva  Conference. 

Since  the  formation  of  international  tribunals  with  con- A  court  of 
tinuous  jurisdiction  under  the  Hague  Convention,  it  is  un-  juisdietum 
likely  that  a  mistake  Uke  the  submission  by  Great  Britain  ^^S^i^ 
to  the  Treaty  of  Washington,  1871,  will  be  repeated.    A 
permanent  court  of  arbitration  can  obviously  be  better  trusted 
to  adjust  its  awards  to  the  entire  body  of  international  prin- 
ciples, distinctions,  and  rules  than  occasional  adjudicators  like 
those  composing  the  arbitration  court  which  sat  at  Geneva, 
1871-2.    How  little  the  decisions  of  the  Conference  of  Geneva 
were  guided  by  a  regard  for  the  principles  of  international  law 
can  be  inferred  from  Sir  A.  Cockburn's  summary  of  the  reason- 
ing of  M.  St8dmpfli,the  president,  that  there  was  no  such  thing 
as  international  law,  because  the  practice  of  nations  has  under- 
gone great  changes  at  times,  and  the  views  of  jurists  on  points 
of  international  law  have  often  been,  and  still  are,  conflicting.^ 

Sir  H.  S.  Maine  points  out  that  fSemious  writers  are  apt  to 
^  Cf  .  HaUeck't  «•  Intematioiial  Uw,**  toL  iL  p.  159. 
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be  strongly  affected  by  their  official  oonneotion  with  their 
respectiye  (JoyemmentSy  and  by  their  knowledge  of  the  interest 
which  they  suppose  their  Goyemments  to  haye  in  the  estab- 
lishment, maintenance,  or  deyelopment  of  particolar  featores 
of  the  international  system.  There  are,  howeyer,  as  well  in 
Bussia  as  elsewhere,  men  superior  to  national  prejudice. 
Professor  T.  E.  Holland,  in  a  letter  addressed  to  the  Times 
on  the  subject  of  the  destruction  of  the  KnigU  Ocmmander^ 
recalled  the  integrity  of  the  Bussian  jurist,  11  de  Martens. 
In  his  book  on  International  Law,  published  some  twenty 
years  ago,  M.  de  Martens  pointed  out  that  the  distance  of  her 
ports  from  the  scenes  of  nayal  operations  often  obliged  Bussia 
to  sink  her  prizes,  so  that  ^ce  que  les  lois  maritimes  de  tons 
les  £tats  consid^rent  oomme  un  moyen  auquel  il  n'y  a  lieu 
de  recourir  qu'd  la  demi^re  extremity  se  transformerera  pour 
nous  en  regie  normale,"'  foresaw  ^cette  mesure  d'un  caract^re 
g^^ral  souleyera  indubitablement  oontr^  notre  pays  un  m6- 
contentement  uniyerseL**  This  outspoken  expression  of 
opinion  may,  for  its  learned  integrity,  be  compared  to  the 
refusal  of  the  Law  Officers  of  the  Grown,  during  the 
American  Giyil  War,  to  institute  proceedings  in  the  case  of 
the  AlcAama. 

Professor  de  Martens  presided  oyer  an  arbitration  tribunal 
which  is  recalled  by  the  learned  editor  of  Hall's  '^  Inter- 
national Law "  as  one  of  the  two  most  successful  arbitrations 
of  modem  times,  and  he  was,  in  addition,  an  arbitrator  in  the 
Pious  Fund  Gase,  the  first  decision  under  the  Hague  Con- 
yention.    It  has  been  stated  that  the  absorbing  nature  of 
his  official  duties  preyented  him  from  assisting  at  the  Inter- 
national Tribunal  which  recently  dealt  with  the  North  Sea 
crisis. 
^  tt^  ®'        The  obseryation  of  Sir  H.  S.  Mame  that,  judging  from  the 
Maiiie  in  18S7,  G^neya  Conference,  international  arbitrations  do  not  sufficiently 
national         guard  the  rights  of  neutrals,  and  that  this  tendency  is  likely 
SSt^^d'^to  haye  the  effect  of  enlarging  the  area  of  future  maritime 
2*  "^i      ^*^»  ^  *  generalization  of  great  interest  Historically,  neutral 
obligation  in  maritime  wars  was  more  restricted  than  neutral 
:iVai6t,A]igart6,1904. 
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obligation  in  land  wars.    The  naval  belligerent's  rights  were 
limited  in  the  days  when  there  was  a  restricted  category  of 
contraband^  and  when  there  was  a  tendency  to  assert  an  almost 
complete  inviolability  for  the  neutral  merchant  vessel  on  the 
high  seas.    In  the  great  naval  wars  of  the  eighteenth  century, 
though  England  seized  the  goods  of  an  enemy  on  board  the 
ship  of  a  friend,  continental  jurisprudence  favoured  the  doctrine 
of  free  ships,  free  goods.    The  tendency  of  wars  to  become  Tendency  to 
more  and  more  naval,  noted  by  Lord  Stowell,  is  not  likely  to  arbitration 
be  abated  at  this  day,  when  there  are  many  more  important  ^e  wiUi"^ 
navies  in  the  world  than  there  were  a  quarter  of  a  century  ago.  mcrMse  of 

*  ^     o     naval  power 

In  the  Busso- Japanese  War  we  have  seen  the  right  of  atbrongboat 
maritime  belligerent  advanced  to  the  highest  possible  limit. 
The  tendency  of  international  tribunals  to  favour  the  rights  of 
maritime  belligerents  coincides  with,  and  is  perhaps  caused  by, 
the  great  increase  in  the  number  of  States  possessing  im- 
portant navies.  Historically,  when  there  was  practically  only 
one  powerful  maritime  belligerent,  England,  it  was  consistent 
with  the  reason  of  the  thing  that,  owing  in  part  to  the 
jealousy  our  ascendency  provoked,  the  rights  of  neutrals  at 
sea  were  fiar  greater  than  those  of  a  maritime  belligerent. 
The  marked  tendency  of  modem  times  for  belligerent  mari- 
time right  to  encroach  on  neutral  maritime  obligation  follows 
naturally  upon  the  multiplication  of  navies. 

Calvo^  gives  a  list  of  twenty-one  disputes  settled  by  arbi-  Caivoand 
tration  from  1794  onwards.    Mr.  John  Bassett  Moore,  in  his  of  arbitra- 
**  History  and  Digest  of  the  International  Arbitrations  to  ^^^'^^ 
which  the  United  States  has  been  a  party/'  has  compiled  a 
list  of  arbitral  decisions  in  general  up  to  the  year  1898.' 

Mr.  W.  K  Hall's  openly  expressed  opinion  that  arbitration 
is  only  successful  when  confined  to  relatively  unimportant 
matters  might  well  have  occasioned  anxiety  at  the  time  of  the 
North  Sea  reference.  It  may,  of  course,  be  admitted  with 
Mr.  W.  E.  Hall's  editor,  that  the  arbitral  method  of  settling 
international  differences  has  acquired  new  authority  from  the 
dignity  and  ability  which  marked  the  course  of  the  proceed- 
ings in  the  Behring  Sea  Fur  Seal  Fisheries  and  the  Venezuela 
>  St.  1489-15ia  *  See  pp.  4821, 4851  «lM9. 
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boundary.^  But  in  neither  of  thete  two  instances  of  lefiuionce 
was  the  matter  at  stake  of  the  first  importance.  The  most 
snceessful  instance  of  recent  arUtoation  was  King  Edward's 
award  in  the  case  of  the  boondary  dispute  between  the 
Argentine  and  Chili  Arbitration  is  no  doubt  specially  suited 
to  decide  boundary  disputes. 

The  North  Sea  crisis  was  hardly  a  case  where  the  matter  at 
stake  was  unimportant^  nor  did  it  exhibit  much  analogy  to  the 
subject-matter  of  previous  successful  arbitrations.  The  outrage 
was  a  fur  worse  insult  to  the  flag  than  the  case  of  the  Trmi, 
1861,  or  that  of  the  Virginimi,  1873,  had  the  latter  TesseU 
as  was  at  first  belieTed,  been  entitled  to  fly  the  American 
flag.  In  the  case  of  the  TreiU  the  Powers  were  unanimous  in 
sustaining,  through  their  ambassadors  at  Washington,  the 
demands  of  Great  Britain.*  Without  in  any  way  disparaging 
Pow«n  ovsht  the  satisfiMrtory  sequel  of  the  North  Sea  crisis  under  the  rules 
of  the  Hague  OouTention,  it  would  hare  been  eyen  more 


^^£;^  satisfactory  if  the  Powers  had  acted  in  1904  as  they  acted 

J^,SS~^    in  1861. 
in  ISSl. 

The  case  of  the  TrmU  turned  on  the  question  whether 
persons  can  be  contraband.  In  the  case  of  the  BtMdetraik, 
and  the  other  German  ships  in  1899,  the  British  Gk>Yem- 
ment  acted  on  the  view  that  military  persons  can  be  ocm- 
toaband,  contrary  to  the  opinion  of  the  late  Mr.  W.  E. 
HalL  But  where  the  law  of  contraband  is  inyolyed,  the 
doctrine  of  the  territoriality  of  the  merchant  yessel  has  no 
application.  It  was  because  of  the  irrefragable  nature  of  the 
right  of  a  belligerent  to  intercept  contraband  in  tramiiu  that 
Historicus,  in  an  amusing  passage,  declared  that  a  merchant 
yessel  on  the  high  seas  in  time  of  war  no  more  resembled 
territory  than  Hamlet's  doud  was  like  the  weasel  or  the 
whale.  So  far  from  a  merchant  yessel  on  the  high  seas  in  time 
of  war  being  like  territory,  and  therefore  inyiolable,  Historicus 
obseryed  that  the  real  truth  was  that  it  was  not  like  territory, 
because  it  was  yiolable.  But  the  action  of  the  Bussian  Baltic 
Fleet  in  the  North  Sea  did  not  inydye  any  construction  of 
the  belligerent  right  of  search.     It  inyolyed,  on  the  other 

I  HaU'0*<lBt«nMftioiuaLAW,''p.861  *  Whetton*  ed.  1904,  p.  179. 
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liand,  and  most  directly,  the  inviolability  and  immunity  of 
penons  and  property  belonging  to  a  neutral  State,  under 
circumstances  which  afforded  no  pretext  for  belligerent  inter- 
ference. And  a  question  of  this  importance  was  raised,  pendetUe 
leUo,  during  a  great  war,  and  a  war  in  which  the  fury  of 
fighting  has  unfortunately  even  more  than  vindicated  the 
misgivings  of  Mr.  W.  E.  HalL  Even  the  week  of  battles 
round  Metz  must  yield,  as  far  as  the  sacrifice  of  life  is  con- 
cerned, to  the  battle  of  the  Shaho,  if  not  to  that  of  Liao- 
Tang.  It  is  certain  that  both  those  battles  involved  a  greater 
loss  of  life  than  that  which  occurred  at  St.  Privat,  and  Port 
Arthur  has  witnessed  worse  scenes  than  Bazeilles.  The 
moment  did  not  appear  favourable  for  a  recourse  to  arbitoal 
methods,  and  the  success  of  the  North  Sea  reference  was  there- 
fore all  the  more  gratifying. 

2.— Sons  AooouNT  OF  Beoent  International 
Arbitrations. 

The  arbitration  which  first  demands  notice  is  the  Geneva 
Conference,  which  arose  out  of  the  Alabama  claim&  Mr.  W.  E.  trb^to^ns 
Hall  regards  the  Geneva  Oonference  as  the  most  important  ^^|S|^^^ 
case  of  arbitration  which  has  yet  occurred  (1888),  but  he  adds  F^m"^^  time. 
that  both  its  proceedings  and  issues  were  little  calculated  to 
enlarge  the  area  within  which  confidence  in  the  results  of 
arbitration  can  be  felt^  The  Alabama  case  and  its  develop- 
ments suggest  that  when  an  infraction  of  neutrality  is  alleged, 
war  may  often  be  more  successfully  averted  by  the  efforts  of 
an  ambassador  than  by  arbitration.  There  can  be  no  doubt  of 
the  sincerity  and  strenuousness  of  the  efforts  of  Mr.  Adams 
to  keep  the  peace  between  the  two  countries,  and  he  has  him- 
self testified  to  the  difficulty  of  the  task.  But  the  success 
which  attended  his  eflbrts  was  obviously  in  no  way  due  to  the 
submission  of  the  Alabama  claims  to  arbitration  ten  years  after 
the  vessel  cleared  from  Liverpool  In  this  country,  at  all 
events  in  legal  cirdes,  the  award  of  the  Conference  of  Geneva 
was  not  foreseen.    But  none  of  the  disadvantages  under  which 

>  **  Intornittoinl  Law,''  864. 
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Oreat  Britain  leoently  proceeded  to  arhitiatkm  can  be  com- 
pared to  those  attending  her  appeaianoe  at  the  Gleneva  Con- 
ference with  a  previons  content  to  be  judged  by  ex  po$i  faeto 
rnlea^  which  put  her  out  of  court  before  the  arbitration  began. 
TiMCoiifar-        After  thirty-two  confarencea,  the  president^  M.  Staompfii, 


Qmew^  1872.  ^^  September,  1872,  presented  the  decision  of  the  Tribunal  of 
GencTa,  which  was  signed  by  Mr.  Charles  Francis  Adams, 
Count  Frederic  Sclopis,  M.  Jacques  Staampfli,  and  Viscount 
d'ltajubi,  arbitrators.  Four  of  the  arbitrators  found  that 
Oreat  Britain  had  failed  in  the  case  of  the  Alabama  by 
omission  to  fulfil  the  duties  prescribed  by  the  first  and  third 
rules  of  the  Treaty  of  Washington.^  Sir  Alexander  Cockbum 
agreed,  but  differed  in  his  reasons.  A  similar  decision  (four 
against  one)  was  pronounced  in  the  case  of  the  Florida,  under 
the  second  and  third  rules  of  the  same  articles.  In  the  case  of 
the  Shmandoahf  the  tribunal  held,  unanimously,  that  Great 
Britain  had  not  failed  in  any  duty  with  respect  to  that  Tessel, 
prior  to  her  arrival  at  the  port  of  Melbourne,  but  (by  majority 
of  three  against  two,  C!ount  Sclopis  and  Sir  A.  Cockbum)  that 
she  had  so  failed  after  such  arrival  As  to  the  BekibuHan, 
that  Oreat  Britain  had  not  fuled,  by  three  to  twa  As  to  the 
Oeorgia,  the  Sumter^  the  NcuhvUle,  the  TaUahatsee,  and  the 
Chiekamauffa  respectiTely,  the  same  finding  was  unanimously 
reached.  And  by  a  majority  of  four  yoices  against  one,  they 
awarded  to  the  United  States  a  sum  of  15,500,000  dollars  in 
gold,  for  the  satisfoction  of  all  the  claims  referred  to  the 
consideration  of  the  Tribunal,  conformably  to  the  provisions 
contained  in  Article  VIL  of  the  said  treaty.' 
TheSu  Joan  In  1872  negotiations  were  conducted  betwew  Oreat  Britain 
EmDeror  and  the  United  States  with  the  Tiew  of  determining  the 
^—^^^  ^  ownership  of  the  Island  of  San  Juan,  which  lies  in  the  very 
1^72.  middle  of  the  channel  which  separates  the  continent  from 

Vancouver's  Island  The  Island  of  San  Juan  is  somewhat 
larger  than  the  Isle  of  Wight^  and  is  surrounded  by  several 
smaller  islets.  Previous  treaties  on  the  subject — the  Treaty 
of  Ohent,  1814,  and  Lord  Ashburton's  Trea^,  the  Treaty  of 

>  Of:  «<Th6  Annual  Begiftmr"  for  1871»  p.  294. 
•Ibid.,  1878,  pp.  109,  no. 
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Washington,  1846— had  referred  to  the  middle  of  the  channel 
in  which  San  Jnan  is  sitnate,  but  had  not  specifically  assigned 
it  to  either  Great  Britain  or  the  United  States.  In  1851,  a 
United  States  officer,  (General  Harvey,  attempted  to  carry 
the  p(Hnt  by  dovp  d$  main  by  occnpying  San  Joan  with  an 
armed  force.  Afterwards  the  Americans  withdrew  this  nn- 
jQBiifiable  step  and  a  joint  oocnpation  was  agreed  npon.  The 
island  then  gradually  acquired  an  increased  importance  to 
both  Oreat  Britain  and  the  United  States  by  the  colonizatbn 
of  YanoouTer's  Island  and  British  Columbia. 

By  the  34th  Article  of  the  Treaty  of  1871,  it  was  deter-  t 
mined  that  ''the  respective  claims  of  the  two  Gk)Temments 
should  be  submitted  to  the  arbitration  and  award  of  Emperor 
William  I.  of  (Germany,  who  should  decide  thereupon, 
finally  and  without  appeal,  which  of  the  said  claims  is  most 
in  accordance  with  the  true  interpretation  of  the  Treaty 
of  Washington,  June  15,  1846.  The  Emperor  deliyered  his 
award  in  December,  1872,  unreservedly  in  favour  of  the 
AmeriiMm  daim,  which  was  that  the  line  of  the  forty-ninth 
parallel  of  latitude  should  be  continued  to  the  middle  of  the 
channel  which  separates  the  continent  from  Yancouver,  and 
thence  southerly  through  the  middle  of  the  channel  and 
the  straits  of  De  Arro,  or  De  Haro,  between  San  Juan  and 
Yancouver,  to  the  Pacific  Ocean.^ 

A  brief  account  may  be  given  of  the  award  by  which  The  Lonn^ 
Portugal  acquired  Lorenpo  Marques  and  Delagoa  Bay,  which  fwiu^' 
acquired  such  importance  during  the  Transvaal  War.    In^|^i^ 
1835  the  discontented  Boers  under  Ohrich  had  attempted 
to  form  a  settlement  on  the  bay,  and  in  1868  the  Transvaal 
president,  Martin  Wessel  Petronius,  incorporated  the  country 
on  each  side  of  Umzati  down  to  the  sea.    The  whole  matter 
in  dispute  between  the  three  Powers,  Portugal,  Great  Britain, 
and  the  Transvaal  was  submitted  to  the  arbitration  of  M. 
Thiers,  the  French  President,  and  on  April  19, 1875,  his  suc- 
cessor. Marshal  Macmahon,  declared  in  fiftvour  of  the  Portuguese. 

In  1892  Oreat  Britain  preferred  some  claims  against  the 
United  States  in  respect  of  the  seizure  of  Behring  Sea  fishing 
1  MAnniuaBegitter,'' 1878. 
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TcawJi,  The  matter  wet  referred  to  an  intematknal  tribunal 
presided  oyer  by  Baron  de  Oooroellea.  Tbe  tribunal  aat  at 
Trn^  and  Lord  Hannen  and  Sir  J.  Tbompeon,  KCILO.,  were 
appointed  arbitoators  on  behalf  of  Ghreat  Britain.  The  pio- 
oeedingt  eommenoed  at  Paris  in  April,  1893,  Sir  Charles 
Bossell,  KO^  MJP.,  then  Attorney-General,  and  afterwards 
Lord  Chief  Jnstioe  <rf  England,  appearing  in  support  of  British 
interests  with  the  present  Lord  Chief  Jnstioe  of  England^ 
Lord  AlTentone.  The  award  of  the  Behring  Sea  Arbitration 
Tribunal,  issoedin  Angnst,  1893,  was  in  great  measure  &TOur- 
aUe  to  the  oontention  of  the  eounsel  appearing  tor  Qre&t 
Kitain.  ^Hie  address  of  Lord  Bussell  of  Eillowen  on  this 
great  oocarion  is  generally  considered  one  of  the  greatest  of 
his  triumphs  at  tiie  bar,  and  a  tribute  was  rendered  to  his 
eloquenoe  by  Baron  de  Couroelles,  the  President  of  the 
Tribunal  As  a  result,  the  United  States  setUed  the  BritiA 
claims  by  a  payment  of  six  hundred  thousand  ddlan. 
Tbtartte^  In  March,  1898,  Cheat  Britain  and  Yeneiuda  communicated 
GiMi  BHtftiB  the  first  part  of  the  historical  documents  and  maps  in  suppcnt 
mlZ  im.  ^  ^^^  respectiTe  claims  in  the  boundary  dispute  between  the 
two  countries  to  Professor  Martens,  of  St  Peteraburg,  the  chief 
arbitrator.  The  British  case  was  in  eight  large  volumes  with  an 
immense  atlas,  and  the  Yenesuelan  in  four  Tolumes  with  an 
atlas.  In  August,  each  Gk>Temment  prosecuted  a  counter-case 
against  the  first  arguments  and  historical  papers  of  its  oppo- 
nent Yenezada  sent  three  new  yolumes,  and  Great  Britain 
two  large  new  yolumes.  In  all,  more  than  two  thousand  two 
hundred  documents  in  the  English,  Spanish,  and  Dutch  lan- 
guages were  communicated  to  the  members  of  the  Arbitration 
Courts  which  it  was  arranged  should  meet  at  Paris  to  hear 
the  yerbal  arguments  and  giye  the  final  decision* 

In  the  early  days  of  October,  1899,  within  a  week  before  the 
issue  of  the  Boer  ultimatum,  an  arbitration  tribunal,  sitting 
in  Paris,  composed  of  American  and  English  judges,  with  M. 
Martens,  presiding,  gaye  judgment  unanimously  in  the  matter 
of  this  long-standing  territorial  dispute.  The  dedsicm  was 
substantially  in  £ayoar  of  this  country,  and  anthorixed  the 
inclusion  within  British  Ouiana  of  the  great  bulk  of  the 
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territory  embraced  by  what  is  known  as  the  Schombnrgh  line. 
The  only  exception  of  any  note  to  this  sweep  of  the  award 
lay  in  the  fact  that  it  assigned  to  Venezuela  a  settlement 
at  Barima  Point,  on  the  delta  of  the  Orinoco,  to  which,  on 
strategical  grounds,  the  Venezuelans  had  always  attached 
high  value.  From  the  British  point  of  yiew,  Venezuela 
being  what  she  was,  the  new  acquisition  of  the  tract  in 
question  could  not  be  considered  of  importance.  On  more 
than  one  occasion  British  (^oyernments  had  offered  Vene- 
zuela, by  way  of  settling  the  difficulty,  more  than  the  Paris 
award  gave  her.  The  settlement  made  by  the  Arbitration 
Tribunal  leaves  free  for  undisturbed  development  a  territory 
believed  to  possess  considerable  mineral  wealth,  and  already 
administered  for  several  years  on  British  linea^ 

It  is  observed  in  the  "Annual  Begister •* « that  the  niost]^J«^^ 
important  event  for  the  Argentine  Bepublic  and  Ohile  was  King  Edward 
the  settlement  of  the  boundary  dispute  under  the  reference  to  tenitorua  dis- 
the  arbitrament  of  the  British  Sovereign.    Early  in  the  year  JSj^StSewd 
Sir  Thomas  Holdich  and  a  staff  were  dispatched  to  survey  the  <^«>  i^^- 
Southern  Andes,  where  they  spent  several  months,  returning  to 
England  in  the  autumn.    The  award  of  King  Edward  was 
issued  on  November  27,  and  for  the  purposes  of  reference  the 
geographical  points  may  be  placed  in  record — 

**  Afiiele  L — ^The  boundary  in  the  region  of  the  San  Francisco 
Pass  shall  be  formed  by  tne  line  of  water-parting  extending 
from  the  pillar  alreadv  erected  on  that  pass  to  the  summit  of 
the  mountain  named  Tres  Oruces. 

^Artide  11. — ^The  basin  of  Lake  Lacar  is  awarded  to 
Argentina. 

"  Article  III. — ^From  Perez  Bosales  Pass,  near  the  north  of 
the  lake  Nahael  Huapi,  to  the  vicinity  of  Lake  Viedma,  the 
boundfiJT  shall  pass  by  Mount  Tronador,  and  thence  to  the  river 
Palena  oy  the  lines  of  water-parting  determined  by  certain 
obligatory  points  which  we  have  fixM  upon  the  rivers  Manso, 
Pneio,  Fetaleu&,  and  Palena  (or  Carremeufu),  awarding  to 
Argentina  the  upper  basin  of  those  rivers  above  the  points 
which  we  have  fixed,  including  the  valleys  of  Villegas,  Nuevo, 
Gholila,  Colonia  de  16  Octnbre,  Frio,  Huemule%  and  Corcovado, 
and  to  Chile  the  lower  basins  below  these  points.    From  the 

1  «  Anniua  Begifttf,**  1899,  p.  285.  •  Ibid;,  1902,  pp.  458-60. 
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fixed  point  on  the  riTer  Palena  the  boundary  diall  follow  the 
riyer  Encnentro  to  the  peak  called  Yirgen,  and  thence  to  the 
line  which  we  hare  fixed  crossing  Lake  (General  Paz,  and 
thence  by  the  line  of  water-parting  determined  by  the  point 
which  we  hare  fixed  npon  the  river  Pico,  from  whence  it  shall 
ascend  to  the  principal  water-parting  of  the  Sooth  American 
Continent  at  Loma  BagualeSy  and  fofiow  that  water-parting  to 
a  summit  locally^  known  as  La  Galera.  From  this  point  it 
shall  follow  certam  tributaries  of  the  river  Simpson  (ar  southern 
river  Aisen)  whidi  we  have  fixed,  and  attain  the  peak  <Mdled 
Ap  Ywan,  from  whence  it  shall  follow  the  water-parting 
determined  by  a  point  which  we  have  fixed  on  a  promontory 
from  the  neutral  shore  of  Lake  Buenos  Aires.  The  upper 
basin  of  the  river  Pico  is  then  awarded  to  Argentina,  and 
the  lower  basin  to  Chile.  The  whole  basin  of  the  river 
Cisnes  (or  Frias)  is  awarded  to  Chile,  and  also  the  whole 
basin  of  the  Aisen,  with  the  exception  of  a  tract  at  the 
head  waters  of  the  southern  branch,  including  a  settlement 
called  Kosbwsky,  which  is  awarded  to  Argentina^  The  further 
continuation  of  the  boundiury  is  determined  by  lines  which  we 
have  fixed  across  Lake  Buenos  Aires,  Lake  Pueyrredon  (or 
C!ochrane),  and  Lake  San  Martin,  the  effect  of  which  is  to 
assign  the  western  portions  of  the  basins  of  those  lakes  to 
Chile  and  the  eastern  portions  to  Argentina,  the  dividing 
ranges  carrying  the  lofty  peaks  known  as  Mountain  San 
Lorenzo  ana  Iitzroy.  From  Mount  Fitzroy  to  Mount  Stokes 
the  line  of  frontier  has  been  already  determined. 

^ArHele  IV. — ^From  the  vicinit^  of  Mount  Stokes  to  the 
fifty-second  parallel  of  south  latitude,  the  boundary  shall 
first  follow  the  continental  water-parting  defined  oy  the 
Sierra  Baguales,  diverging  from  the  latter  southwards  across 
the  river  Yizcachas  to  Mount  Casador,  at  the  south-eastern 
extremity  of  which  range  it  crosses  the  river  Guillermo,  and 
rejoins  tne  continenteJ  water-parting  to  the  east  of  Mount 
Solitario,  following  it  to  the  fifty-second  parallel  of  south  lati- 
tude, from  which  point  the  remaining  pKurtion  of  the  frontier 
has  already  been  defined  by  mutual  agreement  between  the 
respective  States. 

**Artide  V. — ^A  more  detailed  definition  of  the  line  of 
frontier  will  be  found  in  the  report  submitted  to  us  by 
our  tribunal,  and  upon  the  maps  furnished  by  the  experts 
of  the  Bepublics  of  Argentina  and  Chile,  upon  which  the 
boundary  which  we  have  decided  upon  has  been  delineated 
by  the  members  of  our  tribunal  and  apnroved  by  us. 

^  Oiven  in  trioleate,  under  our  hana  and  seal,  at  our  Court 
of  St.  James',  this  20th  day  of  November,  1902,  in  the  second 
year  of  our  reign. 

'*  Edwabd  B.  and  L" 
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The  writer  in  the  '^  Annual  Register  *'  notes  the  fSetot  that  B^ded  as 
the  award  was  represented  to  be  satisfootory  to  both  sides,  both  pu^ 
Chile  considered  that  she  had  obtained  the  larger  portion  of 
the  disputed  territory,  while  Argentina  thought  the  richer  and 
more  yalnable  lands  had  fallen  to  her.  Meanwhile,  an  im- 
portant treaty  had  been  arranged  between  the  parties  con- 
solidating good  relations.  It  provided  that  all  fatnre  disputes 
should  be  referred  to  the  arbitration  of  the  British  Gtoyem- 
menty  or,  in  the  eyent  of  a  rupture  with  Great  Britain,  to  the 
Swiss  Gh>Temment. 

In  October,  1902,  King  Oscar  of  Sweden,  who  was  accepted  somotn  award 
by  Great  Britain,  the  United  States,  and  Germany  to  Msew^f^J*^ 
the  damages  to  foreigners  in  Samoa,  arising  fnmi  the  landing  1902. 
of  American  and  British  troops,  and  from  the  destruction  of 
British  and  American  property  by  the  rebels,  decided  that 
Great  Britain  and  the  United  States  were  liable  because  they 
were  not  justified  in  landing  troops.  This  decision  aroused 
great  irritation  in  the  United  States,  as  it  was  the  enunciation 
of  a  principle  which,  if  accepted  as  a  precedent,  would  seriously 
restrict  the  assertion  of  American  rights  in  foroign  countries  in 
case  of  royolution  or  riots,  in  which  the  liyes  and  property  of 
American  citizens  wero  placed  in  peril,  and  would  practically 
disable  a  GroTemment  from  protecting  its  own  citizens  when 
the  local  Gh>Yemment  was  powerless  or  unwilling  to  afford 
protection.  The  United  States  exprossed  its  willingness  to 
pay  whateyer  damages  might  be  assessed,  but  it  refused  to 
be  bound  by  the  principle,  or  to  recognize  it  as  a  precedent 
which  might  be  incorporated  into  the  laws  of  nations. 

In  1904,  the  King  of  Italy  deliverod  his  award  as  to  the 
boundary  dispute  between  British  Guiana  and  BiaziL  In  view 
of  the  great  length  at  which  the  British  case  was  elaborated 
at  a  boundary  dispute  in  which  Guiana  was  concerned  a  very 
few  years  proviously,  it  is  a  little  curious  to  note  that  the 
award  of  the  King  of  Italy  stated  that  the  documents  sub- 
mitted to  arbitration  did  not  afford  the  means  of  judging  with 
completeness  or  precision  on  the  question  of  the  preponderat- 
ing rights  of  the  litigant  Powers  oyer  the  territory  in  dispute* 
The  award  further  stated  that  it  was  not  possible  to  diyide  the 
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disputed  territory  into  equal  parts  either  as  regards  saperficial 
area  or  yalne.  Freferenoe,  therefore,  had  to  be  given  to  that 
line,  which  being  the  best  throoghout  its  whole  length,  lent 
itself  best  to  an  equitable  division  of  the  contested  territory. 
It  became  necessary  to  divide  the  disputed  territory  by  taking 
into  account  the  line  drawn  by  Nature.  This  was  considered 
to  be  the  line  which  determined  the  frontier  by  starting  from 
Mount  Yakontipn,  proceeding  east  to  source  of  Treng  (Mahu), 
and  down  the  Treng  to  its  confluence  with  the  Tacutu,  and 
thence  to  the  source  of  the  latter  river,  where  such  line  then 
joins  the  line  of  frontier  established  by  the  declaration  annexed 
to  treaty  of  arbitration  concluded  in  London,  November  6, 1901, 
between  Great  Britain  and  BraziL  All  territory  east  of  the 
line  of  frontier  of  the  zone  in  dispute  was  awarded  to  Ghreat 
Britain,  and  all  the  territory  west  of  the  line  settled  belongs 
to  Brazil.  As  a  result  of  this  recent  award  of  the  King  of 
Italy,  and  the  previous  arbitration  between  Great  Britain  and 
Venezuela  in  1898,  all  the  boundaries  of  the  Colony  of  British 
Guiana  are  now  definitely  settled.^ 
Alaakin  The  learned  editor  of  Hall's  ^  International  Law  "  observes 

Kfn^^903,  ^^^  ^^  tribunal  in  the  case  of  the  disputed  Alaskan  boundary 
was  in  all  essentials  a  court  of  arbitration,  though  its  con- 
stitution was  unusual  The  manner  in  which  the  United 
States  chose  to  construe  the  term  ^  impartial  jurists  of  repute  " 
was,  he  observes,  a  serious  blot  on  the  proceeding.  This 
criticism  recalls  that  of  Sir  H.  S.  Maine  on  the  composition  of 
courts  of  international  arbitration.' 

Among  the  arbitrators  of  the  Alaskan  boundary  dispute 
Lord  Alverstone  was  the  Commissioner  representing  Great 
Britain,  while  Sir  Louis  Jett^  KG.,  of  Quebec,  and  Mr. 
A.  B.  Aylesworth,  K.O.,  of  Toronto,  were  the  Canadian  Com- 
missioners. The  principal  matter  with  which  the  tribunal 
dealt  was  the  interpretation  of  the  treaty  of  1825  between 
Great  Britain  and  Bussia.  The  effect  of  the  Alanlrfln 
Boundary  decision  was,  in  brief,  to  exclude  the  Canadians 
from  all  the  ocean  inlets  as  far  as  the  Portland  Channel,  thus 

»  -Ann,  Beg.,**  1904,  pp.  459, 460. 

•  « Intemational  Law,"  Lecture  adL,  pp.  214, 215. 
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onttbg  them  off  from  the  water  approaches  to  the  Yukon  and 
other  goldfieldsy  and^  in  the  case  of  the  channel  just  mentioned, 
to  assign  the  two  enter  and  smaller  islands^  Eannagnnat 
and  Sitklan,  to  the  United  States,  bat  the  two  inner  and 
larger  islands,  Pearse  and  Wales,  to  Canada.  In  the  main  it 
was  regarded  as  a  very  nn&Tonrable  decision  for  Canada,  and 
the  Canadian' members  of  the  tribunal  refhsed  to  sign  the 
award.  Though  the  immediate  effect  of  the  decision  was  to 
bring  about  a  serious  feeling  of  irritation  in  the  minds  of  the 
Canadians,  this  sentiment  was,  to  some  extent  at  any  rate, 
modified  by  the  publication  of  the  careful  statement  by  Lord 
Alyerstone  of  the  reasons  which  led  him  to  arrive  at  the  con- 
clusions which  he  adopted,  both  as  to  the  true  course  of  the 
Portland  Channel,  and  as  to  the  other  questions  involved.^ 

In  1902  Dr.  Asser,  the  Hague  jurist^  presided  over  a  fishery  Wberj  dis- 
dispute  between  the  United  States  and  Bossia.  The  machinery  ^^d  states 
of  the  Hague  Convention  of  July  27, 1899,  was  not  employed  5^2?'"^ 
on  this  occasion.  This  circumstance  called  forth  a  protest  from 
Baron  D*Estournelles  de  Constant  and  others.  The  facts  out 
of  which  the  dispute  between  the  United  States  and  Bussia 
arose  were,  that  in  1891  some  American  whalers  were  over- 
taken and  captured  by  a  Bussian  schooner  in  Behring  Sea,  in 
violation,  it  is  said,  of  the  ordinary  rules  of  sea  fishing.  Not 
only  did  the  cruiser  capture  the  vessels,  but,  being  short  of 
hands,  compelled  the  American  seamen  to  work  under  a  very 
severe  rSgime.  The  United  States  lodged  a  formal  complaint, 
and  claimed  damages  on  various  accounts,  including,  in  addi« 
tion  to  the  value  of  the  whalers,  compensation  for  the  crews, 
and  also  the  prospective  profits  to  officers  accruing  from  the 
expedition.  The  Bussian  defence  was  based  on  the  droit  de 
nsoesritS,  because  the  whalers  had  knowingly  transgressed  their 
proper  limits.  It  seems  an  inference  from  YatteP  that  the 
plea  of  inevitable  necessity  is  one  that  can  only  be  raised 
in  a  state  of  war. 

The  Annual  Begister  for  1904  and  1905  contained  no 
notice  of  this  case.  It  must,  therefore,  be  supposed  that  Dr. 
Asser  has  not  delivered  his  award. 

I  «  Aimnal  Regirter,**  1903,  p.  43a  «"  Droit  des  Gens,**  L  iii  c  7. 


Digitized  by 


Google 


262.  OrrSBNATIONAL  LAW. 


a— Thx  Hague  Peace  Confebenoe,  1899. 

KaniM  dr  The  inTitati0n  of  the  Tzar  in  1898  to  the  Intmiational 

mffiiiTitetioii  Peaoo  Ckmfeience,  was  accepted  by  G^inany,  AoBbia^  Belgium 
J^^^^  China,  Denmark,  Spain,  the  United  States,  Mexico,  France, 
Ghreat  Britam,  Gbeeoe,  Italy,  Japan,  Luzembonig,  Montenegro, 
Holland,  Penda,  Portngal,  Bonmania,  Bossia,  Serria,  Siam, 
Sweden  and  Norway,  Switzerland,  Turkey,  and  Bulgaria ;  and 
in  the  ainring  of  1899  the  Conference  dnly  aasembled  at  the 
Hague.    Great  Britain  was  represented  by  Sir  Jolian  (after- 
wards Lord)  Pauncefote  and  Sir  Henry  Howard,  with  Yioe- 
Admiral  Sir   John   Fisher,   and    Major-General   Sir   John 
Ardagh  as  technical  delegates;  the  United  States  by  Messrs. 
M.  White,  Stanford  Kerill,  Seth  Low,  Captain  Mahan,  and 
Be^»^^  Captain  Crorier!    From  May  18  to  July  29  the  International 
Peftce  Ckmfff-  Peace  Conference,  as  it  was  designated,  held  continual  session, 
Jotyl  18997     ^^  members  being  divided   for  greater   convenience   into 
three  commissions,  to  deal  with  the  various  topics  propounded. 
^Top<M]B9L   ^Q  labours  of  the  Conference  to  formulate  a  scheme  for 
tiie  gradual  reduction  of  existing  armaments,  and  for  check- 
ing any  further  increase,  were  do<mied  to  feilure  from  the 
first. 

But  a  convention  for  the  adaptation  to  maritime  warfare  of 
the  principles  of  the  Geneva  Convention  was  signed  by  repre- 
sentatives of  the  following  Powers : — Gtermany,  Austria,  Bel- 
gium, China,  Denmark,  Spain,  the  United  States,  Mexico, 
France,  Great  Britain,  Oreece,  Italy,  Japan,  Luxembourg, 
Montenegro,  Holland,  Persia,  Portugal,  Bonmania,  Bussia, 
Servia,  Siam,  Sweden  and  Norway,  Switzerland,  Turkey,  and 
Bulgaria. 

The  representatives  of  all  the  States  assembled  at  the  Hague 
Peace  Conference  of  1899,  with  the  exception  of  China,  signed 
a  convention,  based  to  a  large  extent  on  the  Declaration  of 
Brussels,  concerning  the  laws  and  customs  of  land  warfare. 

The  final  act  of  the  Hague  Peace  Conference  contained 
three  declarations,  which  prc^ibit  on  the  part  of  the  contract- 
ing Powers- 
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(1)  For  a  period  of  fiye  yean  the  latinohing  of  projectiles 
from  balloons  or  by  other  similar  new  methods ; 

(2)  The  nse  of  projectiles,  the  only  object  of  which  is  the 
difiusion  of  asphyxiating  or  deleterious  gases ; 

(3)  The  nse  of  bullets  which  expand  or  flatten  easily  in  the 
human  body,  such  as  bullets  with  a  hard  enyelope,  of  which 
the  enyelope  does  not  entirely  cover  the  core,  or  is  pierced 
with  incisions. 

None  of  these  declarations  was  signed  by  the  British 
representatiyes,  and  only  the  first  of  them  by  the  United 
States. 

It  is  obseryed  by  the  learned  editor  of  Hall's  ^  International 
Law**  that  the  second  of  the  three  declarations  of  the  final 
act  of  the  Hague  Peace  Conference  was  presumably  aimed  at 
lyddite.^ 

4.— The   Convention   fob   the  Paoipio  Settlement  of 
International  Disputes  signed  at  the  Hague  Con- 

FEBENOE. 

At  the  moment,  in  view  of  the  North  Sea  incident,  the  CoiiTeiitioii 
greatest  interest  attaches  to  the  convention  for  the  pacific  g^i^^t  of 
settiement  of  international  disputes  which  was  signed  on^^^^"^ 
July  29,  1899,  by  the  representatives  of  twenty-four  of  the  H^Sl**  *^* 
States  assembled  at  the  Hague.    Apparentiy  the  only  Powers 
attending  the  Hague  Peace  Conference  who  did  not  ratify  this  ^SSTb^*^ 
convention  are  Turkey  and  China,  who,  however,  appear  among  twentf-fovr 
the  signatories.    The  adhesion  of  Turkey  to  the  principle  of 
arbitration  was  clogged  by  a  declaration  which  robbed  it  of 
all  value;'  the  course  of  events  in  China  since  the  summer  Qae.  as  to 
of  1899  is  sufficient  explanation  for  the  non-appearance  otohinJ'^ 
that  country.    The  Bepublics  of  Salvador,  Guatemala,  and 
Uruguay,  as  well  as  the  Empire  of  Corea,  have  subsequently 
requested  to  be  admitted  to  the  benefits  of  the  convention. 
The  fact  that  the  Empire  of  Corea  has  applied  to  be  admitted  Other^ 
to  this  convention  for  the  pacific  settiement  of  international  ^ 

1  HaU*8  « Intematioiua  Law,**  5tli  ed.»  p.  533. 
«  "NouT. Bee. G61.,'' L c p. 787, 
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diqmteSy  recalls  the  anomalous  status  of  that  ooontry  dnrmg 
the  Boaso-Japanese  War.  As  has  been  seen,  Gorea,  proTious 
to  the  commencement  of  the  war,  issned  a  dedaiation  of 
nentiality.  Yet,  at  the  yery  commencement  of  the  war,  she 
condnded  a  conyentum  with  Japan,  by  whidi  she  was 
nniyersally  considered  to  have  become  a  protectorate  of  Japan* 
A  conyention  of  later  date,  ratified  some  months  after  the 
commencement  of  hostilities  between  Bnssia  and  Japan,  places 
this  fact  beyond  any  apparent  donbt  Oorean  troops  farther 
seem  to  haye  come  into  conflict  with  Bnssian  troops,  though 
Japan  has,  for  motiyes  that  can  doubtless  be  appreciated 
by  those  who  haye  an  intimate  knowledge  of  the  political 
enyironment^  insisted  on  a  great  reduction  of  the  Corean 
army« 


5.— Intxbnatiohal  CioiafissiOHSiOF  Ihquibt  undeb  Ttflb 

nL  OF  THE  CONyENTION  FOB  THB  PACIFIC  SbTTLBMENT 
OF  InTSBHATIONAL  DiSPUTSa) 

intematioiiil  The  text  of  Title  IIL  of  the  Conyention  for  the  Pacific 
S'SJJtt^'  Settlement  of  International  Disputes  signed  at  the  Hague 
uDd«r  Zm  ^  fallows  • 

^JWITWItIPII  OS 

July,  1899.         ^  TiUe  IIL — On  International  Commissions  of  Inquiry. 

^  Artide  IX. — In  differences  of  an  international  nature,  m- 
T«niif  of  yolying  neither  honour  nor  yital  interests,  and  arising  from  a 
Title  m.  difference  of  opinion  on  points  of  £Etct^  the  Signatory  Powers 
recommend  that  the  parties  who  haye  not  been  able  to  come 
to  an  agreement  by  means  of  diplomacy  should,  as  far  as 
circumstances  allow,  institute  an  International  Commission  of 
Inquiry  to  facilitate  a  solution  of  these  differences  by  elucida- 
ting the  facts  by  means  of  an  impartial  and  consdentious 
inyestigation. 

** Article  X. — ^The  International  Commissions  of  Inquiry  are 
constituted  by  special  agreement  between  the  parties  in  con- 
flict The  conyention  for  an  inquiry  defines  the  facts  to  be 
examined  and  the  extent  of  the  Commissioners'  powers.  It 
settles  the  procedure.  On  the  inquiry  both  sides  must  be 
heard.  The  form  and  the  periods  to  be  obseryed,  if  not  stated 
in  the  Inquiry  Conyention,  are  decided  by  the  Ccmunission  itself. 
** Artide  Xl. — The  International  Commissions  of  Inquiry  are 
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formed,  unless  otherwise  stipulated,  in  the. manner  fixed  by 
Article  XXXTT.  of  the  present  oonvention. 

**ArHele  XII. — ^The  Powers  in  dispute  engage  to  supply  the 
Intemational  Commission  of  Inquiry,  as  mlly  as  they  may 
think  possible,  with  all  means  and  focilities  necessary  to  enable 
it  to  be  completely  acquainted  with  and  to  accurately  under- 
stand the  fieusts  in  question. 

^Article  XHL — ^The  Intemational  Commission  of  Inquiry 
communicates  its  report  to  the  conflicting  Powers,  signea  by 
all  the  members  of  tne  Commission. 

** Article  XIV. — ^The  report  of  the  Intemational  Commission 
of  Inquiry  is  limited  to  a  statement  of  facts,  and  has  in  no 
way  the  character  of  an  arbitral  award.  It  leayes  the  con- 
flicting Powers  entire  freedom  as  to  the  effect  to  be  given  to 
this  statement. 

** Article  XXXII. — ^Referring  to  the  formation  of  the  Inter- 
national Commission  of  Liquiry  is  as  follows : — 

**  The  duties  of  arbitrators  may  be  conferred  on  one  arbitrator 
alone  or  on  several  arbitrators  selected  by  the  parties,  as  they 
please,  or  chosen  by  them  from  the  meml>6rs  of  the  Permanent 
Court  of  Arbitration  established  by  the  present  Act.  Failing 
the  constitution  of  the  tribunal  by  direct  agreement  between 
the  i>arties,  the  following  course  shall  be  pursued.  Each  party 
appoints  two  arbitrators,  and  these  latter  together  choose  an 
umpire.  In  case  of  equal  voting,  the  choice  of  the  umpire  is 
entrusted  to  a  third  Power,  selected  by  the  parties  by  common 
accord.  If  no  a|;reement  is  arrived  at  on  this  subject,  each 
party  selects  a  different  Power,  and  the  choice  of  the  umpire 
IS  made  in  concert  by  the  Powers  thus  selected.'' 

Mr.  Balfour,  in  his  speech  at  Southampton  on  the  subject  Speech  of  Mr. 
of  the  North  Sea  crisis,  alluded  in  the  following  terms  to  the  Oct '89, 1904! 
pending  intemational  inquiry : — 

^  An  inquiry  will  be  instituted  into  the  facts,  and  we  and 
the  Bussian  (Government  are  afi;reed  upon  an  intemational 
commission  of  the  kind  provided  for  by  the  Hague  Con- 
vention—I should  say  thiat  that  has  nothing  to  do  with 
arbitration,  that  is,  the  constitution  of  an  Intemational  Com- 
mission to  find  out  &cts — and  any  person  found  ffuilty  by  this 
tribunal  will  be  tried  and  adequately  punished.*'^ 

It  is,  therefore,  clear,  from  the  language  of  the  late  Prime 

Minister,  that  the  reference  of  the  North  Sea  incident  is  to  an 

Intemational  Commission  of  Inquiry  under  Title  IIL,  and  not 

to  the  Permanent  Court  of  Arbitration  constituted  under  the 

>  IVowi,  Saturday,  October  29, 1904. 
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toooeeding  title  of  the  Hague  OoaTentioii,  July  29,  1899. 
Thif  fact  is  of  flome  importanoe.  An  Intenuttiaiial  Oom- 
miflrion  of  Inqnirj  has,  aa  haa  been  aeen,^  in  no  way  the 
charaotflT  of  ao  arbitral  award.  It  leaemUea  a  preliminary 
finding  of  fact  sooh  aa  is  ordered  in  some  oases  in  English 
law,*  or  the  aoiio  prmfudimalu  of  the  Soman  law.  Sooh  a 
commission  is  eren  more  wanting  in  '^  irresistible  ooerdTe 
power**  than  an  international  ariiitration  bef<xe  tiie  Hague 
ConTenticm.*  Its  proTince  bring  merely  to  define  fiMSt^  this 
want  of  ooeroiTe  foroe  possibly  oonatitates  no  objection.  But 
it  remains  dear  that  the  ruling  of  the  commission  cannot 
possibly  be  dedsiTe,  and  that  its  finding  might  quite  logi- 
cally lead,  either  to  a  reference  to  the  Permanent  Court  of 
Arbitration,  which  would  then  specifically  adjudicate  upoa  the 
facts  raised  by  the  Commission  of  Inquiry,  or  else  to  war. 
By  Article  14^  the  Beport  of  tiie  International  Commission  of 
Inquiry  is  ^to  leave  the  conflicting  parties  entire  freedom  as 
to  the  efTect  to  be  giTen**  to  its  statement  It  can  hardly  be 
supposed  that  both  this  countoy  and  BusBia  will  dimw  tiie 
same  inference  from  the  facts  found  by  the  International  Com- 
mission, seeing  that  they  are  now  at  entire  rariance.  It  is 
only  on  what  seems  to  be  tiie  most  improbable  result,  that 
both  countries  should  concur  alike  in  the  facts  and  the  in- 
ference, that  the  Beport  of  the  Commission  of  Inquiry  seems 
destined  finally  to  solre  the  issue. 
rarerence  xhe  following  are  the  most  important  differences  between 

report  of        an  International  Commission  of  Inquiry  and  the  Permanent 
Commkwon     Court  of  Arbitration  :— 

M^^"^     (1)  The  Arbitration  Convention  implies  an  engagement  to 

Award.  submit  loyally  to  the  award  (Article  18).    The  Beport  oi  an 

Int^national  Commission  of  Inquiry  leaves  the  conflicting 

Powers  entire  freedom  as  to  the  effect  to  be  given  to  the 

statement  it  makes  (Article  14). 

(2)  The   International  Commissions  of  Inquiry  are  con- 
stituted by  special  agreement  between  the  parties,  whereas 

>  Tit  iii.  Art  14. 

*  Drwmmtmdr.  Foil  In^m,  (1887)  12  A.  C.  28i. 

*  Maine,  Leetow  zlL,  p.  218. 
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the  Permanent  Ooort  sliall  be  competent  for  all  arbitration 
oases  unless  the  parties  agree  to  institute  a  special  tribonaL 

(3)  The  Permanent  Oonrt  of  Arbitration  decides  questions 
of  law  and  fact^  whereas  an  International  Commission  of 
Inquiry  decides  only  questions  of  fact. 

(4)  The  Powers  who  hare  recourse  to  arbitration  lugn  a 
special  act  {campramis),  which  is  a  document  of  the  court 
itself.  But  a  reference  to  an  International  Commission  of 
Inquiry  is  preceded  by  a  convention  between  the  two  parties. 
l?his  course  has  been  adopted  since  the  institution  of  the 
Hague  Court,  in  a  case  where  a  reference,  involving  issues  of 
law  and  fact,  was  made  to  arbitration  without  any  appeal  to 
the  Hague  Court. 

(5)  Beference  to  an  International  Commission  of  Inquiry 
must  be  voluntary,  by  the  conflicting  parties  themselves, 
under  the  terms  of  a  convention.  The  signatory  Powers,  on 
the  other  hand,  may  recommend  two  or  more  of  their  number, 
between  whom  a  serious  dispute  has  broken  out,  to  appeal  to 
the  Permanent  Court  of  Arbitration,  and  such  a  reminder  is 
only  to  be  regarded  as  a  friendly  act  (Article  27). 

(6)  The  forms  and  procedure  of  a  reference  to  the  Permanent 
Court  of  Arbitration  are  settled  by  the  articles  of  the  Hague 
Convention  (Articles  89-57).  The  forms  and  periods  to  be 
observed  by  an  International  Commission  of  Inquiry  under 
Title  IIL  of  the  Hague  Convention,  if  not  stated  in  the  inquiry 
convention,  are  decided  by  the  commission  itself  (Article  10). 

(7)  The  Permanent  Court  of  Arbitration  sits  at  the  Hague, 
in  the  absence  of  any  special  agreement  by  the  parties. 
Where  there  is  such  special  agreement  the  tribunal  may,  in 
cases  of  necessity,  alter  the  place  fixed  by  the  parties  (Article 
36).  The  articles  of  Title  IIL  of  the  Hague  Convention, 
relating  to  International  Commissions  of  Inquiry,  provide 
nothing  on  this  subject 

(8)  A  tribunal  sitting  as  members  of  the  Permanent  Court 
of  Arbitration  decides  on  the  choice  of  languages  to  be  used 
by  itself,  and  to  be  authorised  for  use  before  it  (Article  38)« 
Title  III.,  relating  to  International  Commissions  of  Inquiry^ 
provides  nothing  on  this  subject 
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(9)  When  an  aibitimtor  diesyhisplaoe  ii  filled  in  aoo(»danoe 
with  the  methods  of  his  appointment  (Artiole  85).  Nothing 
is  piofided  on  this  head  as  regards  Oommissions  of  Inquiry. 

(10)  There  can  be  a  roTiskm  of  the  award  of  the  Permanent 
Ooort  of  Arbitration.  BoTidon  can  only  be  made  on  the 
groond  of  the  disoorery  of  some  new  fact  oaloolated  to  execdse 
a  deoisiTe  inflnenoe  in  the  award,  whichy  at  the  time  the  die* 
CQSsian  was  closed,  was  nnknown  to  the  tribunal  and  to  the 
party  demanding  the  roTision  (Article  65).  There  are  no  pro- 
visions in  Title  UL  rendering  possible  a  roTision  of  theBepori 
of  an  International  Oommission  ci  Inquiry. 

(11)  There  are  no  roles  relating  to  OTidenoe,  or  the  ex- 
penses of  an  International  (Commission  of  Inqoiry.  In  die 
case  of  an  arbitral  award  each  party  pays  its  own  expenses 
and  an  equal  share  of  those  of  the  tribunal 

All  these  material  differences  between  a  tribonal  which  sits 
as  a  branch  of  the  Permanent  Oourt  of  Arbitration  under  the 
Hague  Oonvention  (Riie  lY.),  and  an  International  Com- 
mission of  Inquiry  under  Title  IIL,  result  from  the  fact  that 
the  only  articles  of  the  couTention  which  relate  to  procedure 
deal  with  ''arbitral  procedure''  (except  Article  82,  which 
prorides  either  for  the  appointment  of  arbitrators  or  com- 
missionersX  and  by  Article  14  the  Beport  of  an  International 
Commission  of  Inquiry  ^has  in  no  way  the  character  of  an 
arbitral  award.**  In  the  case  of  an  latemational  Commission 
of  Inquiry  under  Title  UL  ''the  forms  and  periods*'  to  be 
obserred  may  be  settled  either  by  the  inquiry  convention  or 
by  the  commission  (Artiole  10).  There  is  nothing  in  the 
conrention  as  to  the  payment  of  the  expenses  of  the  com- 
mission or  of  the  parties  under  Title  UL,  the  title  which 
relates  to  International  Commissions  of  Inquiry.  The  question 
of  expenses,  probably  one  of  rery  considerable  importance, 
may  presumably  be  settled  by  the  inquiry  convention  or  by 
the  commission.  As  regards  ** forms  and  periods**  in  the  case 
of  an  International  Commission  of  Inquiry,  these  may  be  regu- 
lated by  the  commission,  but  are  primarily  regulated  by  the 
inquiry  convention. 

It  may  be  noted  that  neither  arbitrators  nor  commissioners 
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are  necessarily  selected  from  the  members  of  the  Permanent 
Oonrt  of  Arbitration  established  by  the  Hague  Convention. 
On  the  other  hand,  both  commissioners  and  arbitrators  may 
be  so  selected  by  the  parties.  If  the  parties  so  please,  the 
reference  may  be  to  a  single  arbitrator  or  a  single  commis- 
sioner.   The  most  material  difference  is  that  there  is  noApprent 


reyision  possible  of  the  Beport  of  a  Commission  of  Inquiry,  ^^m.  m 

But  a  statement  of  facts  delivered  by  a  commission  under  J?^^'^^;^ 

■^  givoQ  to  Ills- 

Title  ni.  is  as  likely  to  be  decisively  influenced  by  thecomrofa 

discovery  of  a  new  fact,  unknown  at  the  time  a  discussion 

dosed,  as  an  arbitral  award  under  Title  lY. 


6. — Cases  BEroBS  the  Abbitbation  Coubt  at  the  Hague. 

Before  alluding  to  the  few  cases  which  as  yet  have  come 
before  the  Permanent  Court  of  Arbitration  at  the  Hague,  it 
is  convenient   to   point  out  that   the   tendency  of   recent 
years  to  enter  into  agreements  to   submit   to   arbitration  Intenuitioiua 
prospective  differences,  is  due  in  no  small  degree  to  the  Hague  ll^^htoro 
Convention.    By  Article  19  of  the  Hague  Convention  the  ^^S^S,*^ 

Bicrnatory  Powers  have  reserved  to  themselves,  both  retro- N^^<^- 
^  ^  ^  sequence  of 

speddve  and  prospectively,  the  right  of  extending  obligatory  Hsffae  Con- 
arbitration  to  all  cases   that  can  possibly  admit  of  it,  by^^  ^ 
new  agreement,  which  may  be  of  a  private  nature.    Thus,  The  Anclo- 
Artide  3  (rf  the  Anglo-French  Agreement  of  1904  contains  ^^^ 
an  agreement  to  refer  to  an  arbitral  tribunal  which,  however, 
is  not  the  Permanent  Court  of  the  Hague,  but  a  specially 
constituted  tribunal^  claims  for  indemnity  of  French  citizens 
engaged  in  fishing  on  the  treaty  shore  of  Newfoundland,  who 
are  obliged  to  give  up  their  occupation  in  consequence  of 
the  convention  prohibiting  French  fishermen  from  fishing  in 
the  rivers  of  Newfoundland.^ 

The  recent  Anglo-Portuguese  Treaty  of  Arbitration,  signed  Angio-Porta- 
at  Windsor  immediately  before  the  State  banquet,  Wednesday,  S^bttmtion 
November  16,  1904,  mOike  the  Anglo-French  Agreement, ^^^ ^^^ 
specifically  contemplates  a  reference  to  the  Permanent  Court 
at  the  Hague  of  any  difierences  which  arise  between  the 
^  Article  2^  AiisUhFnnoh  AgiMmmt,  1901 
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eontnotiDg  parties,  piOTided  that  they  do  not  affect  the 
Tital  interettSy  independenoe,  w  the  honour  of  the  two  oon- 
traoting  Statee.  The  first  ease  brought  befim  the  Hagoe 
Fn/onL  ^^^^^^  ^'^^  ^^  ao-oalled  Pious  Fund  Case,  relatiiig  to  diiiroh 
property*  in  Oalifomia  and  Mexieo.  The  reference  to  the 
Hagoe  Tribunal  was  largely  due  to  the  initiation  of  President 
Booserelt,  who^  in  this  respeot»  to  paraphrase  the  saying  of 
Montesquieu,  has  played  a  leading  part  in  the  miTeiling  of 
the  statues  of  Perpetual  Peace, 

When  Oalifomia  belonged  entirely  to  Mexico,  President 
Qnesada,  being  in  need  of  money,  laid  hold  of  Oalifomian 
Ohnroh  property,  and  promised  to  pay  a  pension  to  the  clergy. 
This  promise  was  kept  so  long  as  Oalifomia  remained  a 
Mexican  proyince.  Bat  when  the  United  States  absorbed 
California  they  did  not  take  orer  President  Qnesada's  f^omise, 
and  the  Oalifomian  clergy  claimed  its  money  from  Mexico, 
which  refosed  it  to  the  United  States.  Orer  a  million  dollars 
and  the  interest  thereon  were  laid  in  the  Mexican  Treasury 
awaiting  distribution.  The  arbitrators  for  the  United  States 
were  Sir  K  Fry  and  Profossor  de  Martens,  The  arbitrators 
for  Mexico  were  Judge  Gnamsnhelli,  of  the  Italian  Oourt  of 
Oassation,  and  Judge  Lohman  of  Holland.  After  some  little 
delay  Senator  Stewart  began  his  pleadings  before  the  fiague 
Court,  sitting  at  the  Hague,  on  behalf  of  the  United  States. 
The  arbitral  decision,  which  was  unanimously  deUrered  on 
October  14^  1902,  was  to  the  effect  that  Mexico  was  to  pay 
to  the  United  States  the  sum  of  1,420,682  dollars,  Mexican 
currency ;  and  Mexico  was  further  directed  to  pay  die  United 
States  for  CTer  an  annual  sum  of  48,061  dollars.  It  must  be 
remembered  that  the  Pious  Fund  was  an  arbitral  award  under 
a  reference  to  the  Permanent  Oourt  of  Arbitration  instituted 
under  Title  IT.  of  the  Conyention  for  the  Pacific  Settlement 
of  International  Disputes  signed  at  the  Hague,  and  not  to  an 
International  Commission  of  Inquiry  under  Title  IIL  The 
reference  of  the  Dogger  Bank  incident  is  of  the  latter  kind, 
as  has  been  seen. 
The  Vcnene-  During  the  punitire  measures  undertaken  by  Oreat  Britain 
^M^rmmti)  ^^  Oermany  agaivt  Yenesuela,  President  Castro  offered  to 
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rammit  the  claims  of  the  allies  to  arbitoation.  This  action  also  trbitntion 
procmed  the  good  offices  of  the  United  States,  bat  President  ^^^ 
Booseyelt  declined  to  act  as  arbitrator,  and  snggested  that  the 
case  be  referred  to  the  Hagoe  TribonaL  The  year  1902 
accordingly  closed  with  negotiations  towards  this  end.  In 
Febmary  next  year,  Mr.  Herbert  Bowen,  the  American 
Minister  to  Yenesraela,  acting  on  behalf  of  that  Gk>yemment> 
signed  at  Washington  protocols  by  which  England,  France, 
Germany,  and  the  other  Powers  haying  claims  against  Yene- 
Euela  agreed  to  submit  them  to  the  adjndication  of  the  Hagae 
TribnnaL  Oreat  Britain  and  Italy  each  received  an  immediate 
cash  payment  of  £5600  on  signing  the  protocols,  and  (Germany 
a  som  of  £76,000,  to  be  paid  in  instalments.  The  arguments 
began  before  the  Hague  Tribunal  on  September  21,  and  were 
closed  on  November  15.  It  was  agreed  that  80  per  cent,  of 
the  Customs  revenues  of  the  ports  of  La  Goayva  and  Porto 
Cabello  should  be  allocated  to  extinguish  the  claims  of  foreign 
creditors.  The  question  submitted  to  the  Hague  Tribunal  was 
whether  the  debts  due  to  the  subjects  of  ^the  blockading 
Powers"  should  be  paid  before  those  due  to  the  subjects  of 
the  peace  Powers.*'  On  February  27  the  arbitrators  at  the 
Hague  delivered  their  award  considering  that  Oreat  Britain, 
Germany,  and  Italy,  the  blockading  Powers,  were  entitl^ 
to  preferential  treatment  in  the  payment  of  such  indemnities 
as  Venezuela  had  been  forced  to  pay  in  consequence  of  the 
blockade.^ 

The  reference  to  the  Hague  Oourt  in  the  case  of  the  house-  The  Japuiese 
tax  in  the  foreign  concessions  in  Japan  was  decided  upon  in  ^J^^o, 
1902,  though  the  award  was  not  delivered  till  1905.    In>^7>i905. 
December  of  the  former  year.  Sir  John  Ardagh,  who  was 
nominated  a  member  of  the  Permanent  Oourt  of  Arbitration  on 
the  decease  of  Lord  Pauncefote,  designated  M.  Gram,  member 
of  the  Court  of  Arbitration  for  Sweden  and  Norway,  to  act 
as  arbitrator  in  the  Japanese  house-tax  case.    The  Hague 
Tribunal  met  in  May,  and  the  other  arbitrators  were  M.  Louis 

>  •'Abo.  Bes.,"  190S»  p.  486;  ••Ann.  Beg.,"  1908,  fk  429;  -Ann.  BmJ* 
1904,  p.  437. 
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Benanlti  of  the  Institute  of  Franoe,  and  H.  Hotono,  the 
Japanese  Minister  in  Paris,  The  Japanese  Groveniment  re- 
tained the  seryioes  of  Baron  Desoamps,  the  well-known 
Belgian  jurist  The  other  Powers  appearing  before  the 
tribunal  were  Eogland,  France,  and  Germany.  The  European 
Powers  demanded  that  the  prooeedings  should  be  oonducted  in 
Oerman,  while  Japan  made  a  similar  request  with  respect  to 
the  Japanese  language.  On  May  22,  1905,  the  Hague 
Tribunal  gave  judgment  The  majority  of  the  Court  decided 
that  according  to  the  articles  of  the  yarious  treaties  and  other 
engagements  submitted  to  them,  not  only  is  the  ground  ceded 
by  Japan  under  perpetual  leases  free  from  all  tiixes  and  charges 
whatsoever,  but  also  all  buildings  erected  or  about  to  be 
erected  thereon,  unless  such  charges  are  expressly  stipulated, 
which  the  Hague  Tribunal  found  not  to  be  the  case.^ 
Inchoftte  In  1902  various  questions  of  a  minor  order  were  referred 

H«gii6  Court  to  the  Hague  Tribunal,  which  do  not  yet  seem  to  have  been 
decided,  since  the  decision  in  the  Venezuela  claims,  decided 
February,  1904,  was,  though  not  the  first,  as  asserted  in  the 
Times,  apparently  only  the  second  case  in  which  the  court 
has  adjudicated.  Thus  in  July,  1902,  there  was  a  proposed 
reference  to  the  terms  of  the  sale  by  Denmark  to  the  United 
States  of  the  Island  of  St  Thomas,  one  of  the  Virgin  group  in 
the  West  Indies.  It  also  seems  that  about  that  date  Holland 
and  (Germany  desired  to  submit  a  point  of  di£Eerenoe  relative 
to  submarine  cables. 

The  conservatives  in  the  Landsthing  managed  to  frustrate 
the  Qovemment  measure  for  the  sale  of  the  West  India 
Islands,  and  hence  the  reference  to  the  Hague  Tribunal 
was  defeated.*     In  1902  the  tribunal  was  occupied  with 

^  The  decision  ckf  the  HtLgoib  Tribunal  theielbfe  turned  exohuifely  upon  a 
qneetion  of  feet,  that  there  was  no  leeenration  of  any  tax  in  the  otigoial  leaaee. 
A  tax  was  payable  in  respect  of  emphytensis,  the  fimn  of  perpetual  lease  in  the 
Boman  Law.  In  the  absesoe  of  an  express  waiver  of  the  right,  a  natioo  can 
nndonbtodly  tax  foreigners.  General  Halleek  obssives  that  "the  law  of 
TjQ^iiriaTW^  imposing  a  tax  on  legacies  payaUe  to  aliens,  probably  is  not  of^nsed 
to  InteinaUoQal  Law  **  (**  International  Law,**  toL  i  p.  461>  Vattel  holds  that 
the  master  of  the  oonntry  may  impose  a  tribnte  on  aliens  (**  Droit  des  Gens," 
L IL  a  ix,  B.  125).  M.  Hotono,  the  arbitrator  of  Japan  in  the  honae-tax  osse, 
placed  on  record  his  dissent  from  the  jndgment  of  the  Hague  TObvnaL 
t  M^nnoi^  Begister;*  1902,  p.  358. 
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ctdminiBtrative   matters,   and    with    a   question   of  private^tionrftt^ 
international  law.     In  Febmary  of   that   year  Dr.  Asser SoTsphere 
presided  over  a  convention  for  the  adjustment  between  the  iii£La»oiial 
laws  of  various   European  countries  of  discrepancies  with^*^* 
respect  to  questions  of  marriage,  divorce,  judicial  separation, 
and  the  guardianship  of  minors.    Great  Britain  was  not  a 
party  to  this  convention,  and  Denmark  and  Russia  seemed  to 
have  abstained  from  becoming  signatories  to  the  proposals 
mooted.    They  were,  however,  accepted  by  the  great  majority 
of  European  countries.    It  is,  of  course,  strictly  proper  that  an 
international  tribunal  should  concern  itself  with  questions  of 
private  international  law. 


7.— The  Teems  op  the  North  Sea  Convention, 
NOVBHBEE  25,  1904. 

The  following  are  the  terms  of  the  North  Sea  Convention,  Terms  of  the 
signed  at  St.  Petersburg  on  November  25,  by  his  Majesty's  coiiTeiitioa 
ambassador,  Sir  Charles  Hardinge,  and  Count  Lamsdorff : —     ^|S^ 

Grett  Brittia, 

**  ffis  Britannic  Majesty's  Qovemment  and  the  Imperial  ^^'  ^»  ^^*- 
Bussian  Gbvemment,  having  agreed  to  entrust  to  an  Inter- 
national Commission  of  Inquiry — assembled  conformably  to 
Articles  9  to  14  of  the  Ha^e  Convention  of  July  29, 1899, 
for  the  pacific  settlement  of  mtemational  disputes — the  task  of 
elucidatmg  by  means  of  an  impartial  and  conscientious  in- 
vestigation the  question  of  fact  connected  with  the  incident 
whicn  occurred  during  the  night  of  October  21-22, 1904,  in 
the  North  Sea,  on  which  occasion  the  firing  of  the  guns  of  the 
Bussian  fleet  caused  the  loss  of  a  boat  and  the  death  of  two 
persons  belonging  to  a  British  fishing  fleet,  as  well  as  damages 
to  other  boats  of  the  fleet  and  injuries  to  the  crews  of  some  of 
those  boats,  the  undersigned,  being  duly  authorized,  therefore 
have  agreed  upon  the  fdlowing  provisions : — 

'^ArUole  J.— vFhe  International  Commission  of  Inquiry  shall 
be  composed  of  five  members — Conmiissioners— of  whom  two 
shall  be  officers  of  high  rank  in  the  British  and  Imperial 
Bussian  navies  respectively.  The  Governments  of  France  and 
of  the  United  States  shall  each  be  requested  to  select  one  of 
their  naval  officers  of  high  rank  as  a  member  of  the  Commis- 
sion. The  fifth  member  shall  be  chosen  by  agreement  between 
the  four  members  above  mentioned.    In  the  event  of  no 
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agreement  being  arrived  at  between  the  four  ComminionerB  as 
to  the  selection  of  the  fifth  member  of  the  Commission,  his 
Imperial  and  BoyaJ  Majesty  the  Emperor  of  Austria,  King  of 
Hungary,  will  be  inyited  to  select  him.  Each  of  the  two  mgh 
contracting  narties  shall  likewise  appoint  a  leeal  assessor  to 
advise  the  uommissioners,  and  an  agent  officiaUy  empowered 
to  take  part  in  the  labours  of  the  Commission. 

**Artide  H. — The  Commission  shall  incniire  into  and  report 
on  all  the  ciroumstanoes  relative  to  the  Il'orth  Sea  incident, 
and  particularly  on  the  questions  as  to  where  the  responsi- 
bility lies  and  the  degree  of  blame  attaching  to  the  subjects 
of  the  two  hi^h  contracting  {Murties,  or  to  the  subjects  of  other 
countries  in  3ie  event  of  uieir  responsibility  being  established 
by  the  inquiry. 

**Afiide  IZi.— The  Commission  shall  settle  the  details  of  the 
procedure  which  it  will  follow  for  the  purpose  of  accomplish- 
ing the  task  with  which  it  has  been  entrusted. 

**Artide  IF.— The  two  high  contracting  parties  undertake  to 
supply  the  International  Commission  of  In<|uiry  to  the  utmost 
of  tiieir  ability  with  all  the  means  and  facilities  necessary,  in 
order  to  enable  it  to  acquaint  itself  thoroughly  with,  and 
appreciate  correctly,  the  matters  in  dispute. 

**Afii6le  V. — The  Commission  shall  assemble  at  Paris  as  soon 
as  possible  after  the  signature  of  this  agreement. 

** Article  VI. — ^The  Commission  shall  present  its  report  to  the 
two  hi^h  contracting  parties,  signed  by  all  the  members  of  the 
Commission. 

**ArHde  VII. — ^The  Commission  will  take  all  its  decisions 
by  a  majority  of  the  votes  of  ike  five  Commissioners. 

** Article  VIII. — ^The  two  high  contracting  parties  undertake 
each  to  bear  on  reciprocal  terms  the  expenses  of  the  inquiry 
made  by  it  previous  to  the  assembly  of  the  Commission.  The 
expenses  incurred  by  the  International  Commission  after  the 
date  of  its  assembly  in  organizing  its  staff,  and  in  ocmducting 
the  investigations  which  it  will  lutve  to  make,  shall  be  equally 
borne  by  the  two  Gbvemments.** 


LoBD  Stowell,  Chief  Jusnos  Btobt,  and  Fbofbssob  T.  E. 
Holland  on  thb  Bights  and  Duties  of  Vessels, 

BELONQINa    TO     STATES    IN    AmITT,    NAVIGATING    THE 

Ocean. 

Theaetiooof      The  entirely  abnormal  situation  created  by  the  action  of 

the  Baltic  i     i  . 

Fleet  in  firing  the  last  section  of  Admiral  Bohzdestvensky's  fleet  in  opening 

teiHen^     ^  ^^^  twenty  minutes  on  the  Hull  trawlers  on  the  Dogger 
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Bank  on  the  22nd  October,  1904^^  raised  a  question  which  is  eranftad  a  ata- 
perhaps  pritnae  impresiiomB  as  far  as  either  English  or  Ameri-  iJ^^JHSHS. 
can  reports  are  concerned.  It  was  purely  an  issue  of  finct,  and 
may  be  said  to  be  outside  the  puryiew  of  law.  No  legal 
question  seems  to  have  been  discussed  before  the  North  Sea 
Oommissiony  the  assumption  being  made  throughout  that  a 
more  or  less  gross  abuse  of  power  had  been  committed.  While 
the  fiEu^t  that  Great  Britain  was  a  passije  ally  or  auxiliary  of 
Japan*  complicated  the  political  crisis,  it  was  of  course 
eyident  that  she  was  not  at  war  with  Bussia,  and  therefore 
her  merchant  yessek  were  neutral.  Further,  the  attack  of 
the  battleship  Suvaroff  on  the  trawlers  exposed  them  to  a 
risk  which  not  eyen  a  state  of  war  could  haye  justified.  The 
grayity  of  the  crisis  was  purely  due  to  questions  of  &ct  and 
policy,  and  in  this  respect  the  North  Sea  Oommission  exhibits 
a  great  contrast  to  the  Oeneya  Conference. 

A  hundred  years  before,  the  English  Gk>yemment,  under  Spanish 
apprehension  tiiat  an  armament  was  fitting  out  at  Ferrol,  fLeie  froiT 
directed  a  British  squadron  to  attack  certain  Spanish  yessels  ^^£^1^ 
on  the  high  seas  in  time  of  peace.    The  Spcmish  ^^^ni-^^^J 
ment  of  that  day,  on  the  other  hand,  is  considered  to  haye  i^mdron  in 
disproyed  the  intelligence  on  which  the  English  Gk>yemment  i804.^  ^^^'^^ 
acted,  and  therefore  the  incident  seems  in  pari  materia  with 
the  Ncarth  Sea  Incident.    At  the  North  Sea  Oommission,  the 
Commissioners,  by  a  majority,  yirtually  declared  that  the 
apprehensions  of  Admiral  Bohsdestyensky  were  unfounded, 
since  they  concluded  that  there  was  no  torpedo-boat  on  the 
Dogger  Bank.*    Admiral  Bohidestyensky  therefore  acted  on 
intelligence  o£Scially  proyed  to  haye  been  &lse,  like  that  on 
which  the  Groyemment  of  this  country  acted  in  1804^  when 
yessels  belonging  to  a  state  with  which  it  was  at  peace  were 
not  only  fired  upon  but  captured.    The  capture  of  the  Honto 
Video  squadron  in  1804  seems  only  explicable  on  the  ground 
of  the  abnormal  situation  then  existing  all  oyer  Europe  owing 

>  CL  Fed,  Appendix  I.,  andak  11,  IS,  13,  of  flie  Beport  of  tiie  North  Sea 
CommiMinn,  pp.  4S1,  i89-491. 

t  FhilHmore'i  *«  International  Law,**  toL  iii.  a  514^  refexring  to  Do  Martens' 
**  Bieai  for  lea  Annateora,'*  a.  50. 

*  a.al3,BopoiioftheNorth8eaCmivniarinii,|»rt;p.490. 
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to  the  ambition  of  Napoleon.  It  must  also  be  remembned 
that  onr  nayal  policy  was  yeiy  different  at  the  period  nndec 
disoosBion.  The  right  of  teaioh  exeroiBed  by  this  country 
OTer  the  warships  of  states  with  which  it  was  at  peace,  meets 
with  nnanimons  condemnation  by  modem  writers  on  public 
international  law.  It  cannot  be  said  that  the  intelligence  cm 
which  the  British  Gk>Temment  acted  on  in  1804  receiTed  an 
M  pod  faeto  yindication  by  the  Spanish  declaration  of  war 
at  the  end  of  the  year»  as  the  seizure  of  the  Monte  Video 
squadron  had  in  the  mean  time  furnished  the  former  country 
with  a  sufficient  ca»u$  beUi.  It  is  difficult  not  to  regard  the 
Monte  Video  squadron  incident  of  1804  as  hx  more  serious 
an  infraction  of  comity  than  the  North  Sea  Incident  of  1904^ 
It  would  be  difficult  to  imagine  any  circumstances,  under 
which,  if  an  international  incident  similar  to  that  of  1804  were 
to  occur,  it  would  admit  of  reference  to  arbitration  at  the 
present  day.  The  international  wrong  inflicted  by  this  country 
on  Spain  in  1804  possibly  accounts  for  the  chiyalrous  attitude 
assumed  by  Mr.  Canning  towards  that  country  some  twenty 
years  afterwards,  both  as  regards  Spain's  struggle  with  her 
colonies,  and  the  French  interrention  of  1823 ;  and  the  fact 
that  England  freed  Spain  from  the  domination  of  Napoleon 
shortly  afterwards  may  be  regarded  as  an  atonement  The 
facts,  as  detailed  in  James's  '^ Naval  History/'^  were  that 
towards  the  end  of  the  summer  of  1804,  the  British  Gbvem- 
ment,  belieying  in  a  false  rumour  that  an  armament  was  fit- 
ting out  in  Ferrol,  that  a  considerable  force  was  already  col- 
lected there,  and  that  French  troops  were  near  at  hand, 
despatched  a  squadron  off  Oadix  to  intercept  and  detain,  by 
force  ^r  othoMrise,  the  four  Spanish  frigates  known  to  be 
bound  to  that  port  with  an  immense  quantity  of  specie,  which 
they  were  bringing  from  Monte  Video.  On  October  the  four 
British  frigates  sighted  the  Spanish  frigates,  and  immediately 
made  sail  in  chase,  and  upon  the  refusal  of  the  Spanish  com* 
manding  officer  to  allow  the  squadron  to  be  detained,  an  action 
was  commenced,  during  which  one  of  the  Spanish  ships  blew 
up,  and  the  other  three  were  taken  by,  the  British  ships. 

>yoi«iiLi».sso. 
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TKeir  cargoes  realised  very  little  short  of  a  million  sterling. 
Many  persons  who  ooncorred  in  the  expedition  .tjonbted  the 
right  of  detaining  these  ships^  and  many,  again,  to  whom  the 
legality  of  the  act  appeared  clear,  were  of  opinion  that  a  more 
formidable  force  should  have  been  sent  to  execute  the  service, 
in  order  to  have  justified  the  Spanish  admiral  in  surrendering 
without  an  appeal  to  arma  On  November  27,  an  order  was 
issued  to  make  reprisals  on  English  property,  and  on  Decem- 
ber 12  war  was  declared  against  England  by  Spain.  This  a£Eair 
was  an  instance  of  special  reprisals  levied  by  one  state  against 
another  under  a  belief  in  fEdse  intelligence.  The  North  Sea 
Incident  was  the  case  of  an  act  of  war  perpetrated  by  the 
commander  of  the  naval  forces  of  a  belligerent  state  on 
neutral  vessels,  induced  by  false  intelligence  of  an  expedition 
of  the  enemy  state  in  the  quarter  of  the  globe  where  the  act 
was  done.  No  possible  imputation  can  attach  to  the  English 
naval  commanders  who  attacked  the  Spanish  squadron  in 
1804.  If  Admiral  Bohzdestvensky's  intelligence  had  been 
accurate,  he  would  have  been  merely  conducting  ordinary 
belligerent  operations  at  the  time  of  the  North  Sea  Incident 
The  CommissionerB  at  Paris  in  1905,  by  a  majority,  con* 
sidered  that  Admiral  Bohzdestvensky  was  responsible  for  the 
damage  caused  to  the  Hull  trawlers  by  the  starboard  fire  of 
the  Bwwroff}  and  that  the  fire  opened  on  the  port  side  was 
unjustifiable,*  although  they  finally  declared  that  their  judg- 
ments did  not  impugn  either  the  military  value  or  the  senti- 
ments of  humanity  of  Admiral  Bohadestvensky  and  the 
personnel  of  his  squadron.®  The  merits  of  the  issue  seem  to 
depend  on  the  reasonableness  of  the  belief  of  Admiral  Bohz- 
destvensky that  he  was  being  attacked  by  vessels  of  his 
enemy. 

Lord  Stowell  held  that  a  master  of  a  merchant  vessel  might  Opinion  of 
entertain  a  reasonable  doubt  whether  an  armed  vessel  he  met  ^  ^  ^1,^^ 
was  not  a  pirate,  when  it  was  sworn  that  reports  had  prevailed  J^^^ 
of  pirates  being  at  sea,  and  when  the  vessel  he  met  was  at  a  8i.  Jwm 
considerable  distance  from  land,  but  ''not  in  any  place  sojSrlirtoiia 
remote  from  the  scenes  that  Barbary  pirates  usually  haunt,  as  ^g^s^ 
>  North SwtEeport,!.  11.  •Cf.t.18.  •Of.i.17.  gjriftBoh. 
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to  carry  a  oonTiotion  that  the  ship  ooald  not  be  a  pirate."  ^ 
In  thk  case,  thmefore,  Lord  Stowell  held  that  the  two  Spanish 
Teflselfl  were  justified  in  ittempting  to  escape  from,  and  resist- 
ing search  by,  a  &itish  priyateer,  since  they  beliered  the 
latter  to  be  a  ^late.    At  the  time  a  state  (d  war  existed,  bat 
this  was  not  known  to  the  masters  of  the  Spanish  Tcssds,  as 
they  had  sailed  before  the  outbreak  of  hostilities.    In  this 
case,  therefore.  Lord  Stowell  considered  that  the  reasonable- 
ness of  the  beli^  of  the  national  character  of  a  resBel  enter- 
tained by  the  master  of  a  ship  who  meets  it,  depends  on  the 
proximity  of  the  formw  to  the  base  of  its  operations;  a  con- 
clusion that  cannot  be  said  to  .be  irreleyant  to  the  North  Sea 
^d  Juitioe  Incident    A  case  decided  by  the  great  jurist  of  the  United 
^^ud  ^   States,  Ohief  Justice  Story,  explains  CTcn  more  fully  the  dis- 
T^i^iiaTi.    cretiou  that  a  naral  commander  ought  to  exerctae  when  he 
S2S?i^iSme  ^^*^  *  ^®"^  ^  *^  ^^^**^  diaractOT  he  may  legitimately 
^P^-        entertain  a  douK    It  is  a  more  satisbctory  decisiim  than 
F(ora,(i93B)  that  of  Lord  Stowell,  as  the  latter  was  given  in  the  case  of 
p.  49.  a  privateer  whose  conduct  was  in  other  respects  irregular. 

The  case  before  Ohief  Justice  Story  was  that  of  a  puUic  war 
vessel  of  the  United  States  Navy,  and  the  fistcts  were  as 
follows:  In  November,  1821,  the  United  States  cruiser 
AUigator  met  a  private  armed  vessel  of  Portuguese  nationality 
in  the  Atlantic.  The  AUigatar  was  on  a  cruise  against  pirates 
and  slave-traders,  under  the  instruction  of  the  President.  The 
Portuguese  vessel,  the  M<manna  Flora,  was  bound  on  a  voyage 
from  Bahia  to  Lisbon,  with  a  valuable  carga  The  evidence 
showed  that  what  Chief  Justice  Story  called  ''a  combat  on 
mutual  misapprehension  "  of  both  commanders  that  the  other 
was  a  pirate  took  place.  The  two  vessels  crossed  each  other's 
course,  and  the  Portuguese  vessel,  suspecting  the  other  from 
the  first,  shortened  sail  and  hove  to,  the  object  being,  as  it 
appeared,  to  avoid  delay  in  fighting  with  a  pirate  for  fear  of  a 
night  attack.  Neither  vessel  had  yet  hoisted  the  national  flag. 
The  AJUgator  approached  the  Mariawna  Flora,  which  fired 
a  cannon  when  the  American  vessel  came  within  long-shot. 

*  m.  Juan  BapMa  and  La  PuH$iima  C(me9pei4m,  (1803)  5  Ghriat.  Bob. 
88, 8i. 
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The  American  commander^  Lieut.  Stockton,  then  discerned 
that  the  Portngnese  yessel  was  an  armed  vessel  hj  her 
appearance  and  equipment  The  Marianna  Flora,  after  firing 
several  more  shots,  was  overpowered  on  the  American  coming 
to  close  quarters.  No  one  was  injored  on  the  AUigaloT,  and 
the  Ifonamta  Flora  did  not  hoist  her  national  flag  till  she 
ceased  firing.  The  explanation  tendered  by  the  Portuguese 
master  was  that  he  took  the  Alligator  to  be  a  piratical  cruiser. 
The  commander  of  the  American  vessel,  on  the  other  hand, 
explained  his  action  as  mere  resistance  to  what  he  considered 
piratical  aggression.  On  those  facts.  Chief  Justice  Story 
decreed  restitution  of  the  vessel  to  the  Portuguese  claimant, 
but  refused  to  condemn  the  United  States  commander  in 
either  costs  or  damages,  holding  that  the  action  of  the  latter 
was  entirely  justifiable,  because  the  first  wrong  was  done  by 
the  Portuguese  master  in  attacking  the  former's  vesseL  In 
this  case.  Chief  Justice  Story  directly  discussed  the  question, 
implicitly  involved  in  the  North  Sea  Incident,  What  are  the 
rights  and  duties  of  armed  and  other  ships  navigating  the 
ocean  in  time  of  peace  ?  Chief  Justice  Story  pointed  out  that 
such  rights  and  duties  differ  from  those  that  arise  in  a  public 
war,  and  must  not  be  confounded  with  them.  But  the  con- 
text shows  that  the  immediate  aspect  of  the  question  he  was 
referring  to  was  of  the  rights  of  war  as  against  enemies,^  not 
as  against  neutrals.  The  theoretically  absolute  right  of  a 
neutral  vessel  to  pursue  its  ordinary  route  over  the  high  seas 
is  subject  to  a  legal  limitation  in  the  Bight  of  Visitation  and 
Search  and  to  tiie  purely  practical  limitation  arising  from  a 
natural  desire  to  avoid  being  exposed  to  risks  of  battle. 
There  was  no  question  of  the  exercise  of  the  right  of  search 
in  the  North  Sea  Incident,  and  therefore  the  legal  limitation 
to  the  right  of  navigation  of  a  neutral  vessel  in  time  of  war 
does  not  arise.  In  the  opinion  of  the  majority  of  the  Com- 
missioners, there  was  no  question  of  the  Hull  trawlers  being 
exposed  to  any  legitimate  war  risks,  arising  from  the  presence 
of  the  navd  forces  of  both  belligerents  in  the  North  Sea,  and 
hence  the  practical  limitation  does  not  arise.  The  observa- 
tions therefore  of  Story,  J.,  are  strictly  relevant.    The  learned 
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judge  obterred:  'Upon  the  ooean  theii»  in  time  of  peace, 
aU  po«e«  an  entiie  eqnalitj.  It  is  the  oonumm  highway  of 
all,  appiopriated  to  the  nae  of  all;  and  no  one  oan  yindicate 
to  himaelf  a  loperior  or  exdnsiTe  prerogatiye  theia  Erery 
ship  aails  there  with  the  nnqneationable  right  of  pnrsoing  her 
own  lawful  bnaineflB  without  interruptiou ;  but  whaterer  may 
be  that  buaineaSy  the  is  bound  to  pursue  it  in  such  a  manner 
as  not  to  Tiolate  the  rights  of  others.  The  graeral  maxim  in 
sueh  oases  is  sm  MU$r§  Uto^  iU  oiimum  wm  laedoi. 

''It  has  been  argued  that  no  ship  has  a  right  to  draw  round 
her  a  line  of  jurisdiction,  within  which  no  other  is  at  liberty 
to  intrude— in  short,  that  she  may  appropriate  so  much  of 
the  ooean  as  she  may  deem  necessary  hr  her  protection,  and 
prefent  any  nearer  approach.  This  doctrine  appears  to  us 
noTcl,  and  is  not  supported  by  any  authority.  It  goes  to 
establish  upon  the  ocean  a  territorial  jurisdiction,  like  that 
which  is  claimed  by  all  nations  within  cann(m^-shot  of  their 
shores,  in  virtue  of  their  general  soyereignty.  But  the  latter 
right  is  founded  upon  tiie  principle  ot  soTcreign  and  per- 
manent appropriation,  and  has  nerer  been  successfully  asserted 
beyond  it  Every  ressel,  undoubtedly,  has  the  right  to  the 
use  of  so  much  of  the  ooean  as  she  occupies,  and  as  is  esswtial 
to  her  own  moTements.  Beyond  thi%  no  exdusiTO  right  has 
erer  yet  been  recognised,  and  we  see  no  reason  for  admitting 
its  existence.  Merchant  ships  are  in  the  constant  habit  of 
approaching  each  other  on  tiie  ocean,  either  to  relicTe  their 
own  distress,  to  procure  information,  or  to  ascertain  the 
character  of  strangers;  and,  hitherto,  there  has  never  been 
supposed  iu  such  conduct  any  breach  of  the  customary  obser- 
vances, or  of  the  strictest  principles  of  the  law  of  nations.^  .  •  . 
No  ship  is,  under  such  circumstances,  bound  to  lie  by,  or 
wait  the  approach  of  any  other  ship.  She  is  at  Ml  liberty  to 
pursue  her  voyage  in  her  own  way  .  .  .  bat  she  is  not  at 
liberty  to  inflict  injuries  upon  other  innocent  parties,  simply 

>  These  c^MerrstioiM  of  CniiefJottioe  Story  aoqoire  gnat  intenrt  in  ooime^^ 
with  the  statement  in  the  Report  of  the  North  Sea  Oomminion  that  Admiral 
Bohideftrentky  opened  Are  on  a  ymmlf  kUm'  aUa,  beoanse  it  teemed  to  bo 
€oniss  straight  towardi  the  Aiaarttf.    Cf.  s.  11,  p.  489. 
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lieoaiue  of  oonjeotaial  dangers.**^'  The  mere  fact  of  approach 
is  no  excuse  for  hostile  attack.*  Some  conclading  obserra- 
tioDS  in  this  judgment  of  Story,  J.,  are  of  additional  interest 
in  connection  with  the  North  Sea  Incident  He  obserred 
that  if  the  United  States  warship  (the  yessel  attacked)  had 
been  seriously  injured,  or  any  of  her  crew  had  been  killed,  no 
doubt  could  exist  that  both  redress  and  punishment  would 
have  become  due.* 

The  rights  and  duties  of  neutral  merchant  vessels  navigat-  FrofeMor  T. 
ing  the  ocean  in  time  of  war  were  thus  summarized  by  Pro-  the  righti  a^ 
fessor  Holland  during  the  Busso- Japanese  War : —  n^Mmer- 

*'It  is  beyond  doubt  that  the  theoretically  absolute  right  ^^^^^^^ 
neutral  ships,  whether  public  or  priyate,  to  pursue  their  ordi-  oce^i&ie 
nary  routes  oyer  the  high  seas  in  time  of  war  is  limited  by  the  iii^^  ism! 
right  of  the  belligerent  to  fight  on  those  seas  a  naval  battle, 
the  scene  of  which  can  be  approached  by  such  ships  only  at 
their  proper  risk  and  periL    In  such  a  case  the  neutral  has 
ample  warning  of  the  danger  to  which  he  would  be  exposed 
did  he  not  alter  his  intended  course."^    A  final  comment  on  Former  cUim 
the  North  Sea  Incident  is  that  it  took  place  in  the  Narrow  Britun  to  - 
Seas  over  which  Great  Britain  once  laid  claim  to  exclusive  J^^|^ 
rights  of  property  and  jurisdiction.^    Albericus  Gentilis,  in  KJ8^[i?SL 
one  of  his  Advocationes  Hispanicse,*  supports  these  preten- 
sions.   Queen  Elizabeth  seized  upon  some  Hanseatic  vessels 
lying  at  anchor  off  Lisbon  for  having  passed  through  the  sea 
north  of  Scotland  without  her  permission.     Lord  Stowell 
observed  that  the  seas  near  the  British  coast  are  a  station 

>  Cf.M.  11,  12,  13  of  the  Beport»  where  it  appewi  that  AdmindBohsdeft- 
▼enikydiieeted  flie  on  theHoUtntwlenheoAine  heoonsidered  them  **  foipldoiis 


<  Cf.  1. 11  of  the  Beport  of  the  North  Sea  OommlMion,  and  the  jndgment  of 
Story,  J^ in  the  MaHama  Fhra,(19i»)  11  Wheaton'f  *«Beporta,*»  Am. p. 497, 
602,508. 

*  Amde  2  of  .the  8t  Fetenbnrg  Protoool  leoogniied  that  one  eoope  of  the 
inqniry  waa  to  determine  the  degree  of  Uame  attaching  to  peraonf  foond  re- 
QMndble.  It  waa  stated  both  bj  Lord  Lanidowne  (TVami,  NoTemher  10, 190iX 
and  by  Ifr.  A.  J.  Balfour  (IVmaf,  October  29, 1904)  that  the  North  Sea  Oom- 
miaiion  mm  empowered  to  award  poniihment 

«  Gt  Timm,  May  25, 1904. 

»  Ct  Wheaton'i«Hiitory,'»partii.  18,p.  152. 

•  Iib.Lc.TiiL 
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cffBt  winch  the  down  of  England  has,  from  pretty  remote 
antiqmtjr,  always  aawrted  something  |of  that  special  jurisdic- 
tion which  the  soTcraigns  of  other  coontries  have  daimed  and 
exeieised  oter  certain  parts  of  the  seas  adjoining  to  their 
coasts.^  In  sn|^ort  of  the  daim  of  Great  Britain,  Seldani 
wrote  his  celebrated^  Mare  Claosom.*'*  One  of  his  princ^al 
propositions  was  that  the  seas  which  washed  the  shores  of 
Great  Britain  and  Ireland  were  subject  to  her  soverdgnty 
CTen  as  br  as  the  northern  pole.  As  a  matter  of  historical 
interest,  the  N<Nrth  Bea  Incident  occurred  in  waters  OTer  which 
from  time  immemorial  down  to  the  dose  of  the  seyenteenth 
centory,  England  had  exercised  a  special  property  and 
jurisdiction.' 

'  The  Mario,  GTM)  1  Bob.  Ad  Bap.>  852. 

<  Jolu  Baldflni, «  Maie  GbraMon,  ihre  di  Domiiiio  Marii,*' 1^ 

s  Bii&FhilliBKse'f  **lDtenttioiiiaUw,*ToLLaYiM^ 
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CHAPTER  XV. 

THE  LAW  OF  BLOCKADE. 

Mb.  W.  K  Hall,  who  is  followed  by  Sir  H.  S.  Maine,  defines  introdueioiy 
blockade  as  the  interception  by  a  belligerent  of  access  to 
territory  or  to  a  place  which  is  in  possession  of  his  enemy.^ 
While  the  object  of  the  right  of  a  belligerent  to  intercept 
contraband  in  tranritu  is  to  cat  off  imports  into  an  enemy's 
conntry,  the  object  of  the  belligerent  right  of  blockade  is  to 
cut  off  both  imports  and  exports.  The  object  of  two  of  the 
greatest  blockades  of  history,  that  of  France  by  Oreat  Britain 
during  the  Great  War,  and  that  of  the  Southern  States  of 
North  America  by  the  Federal  Oeyemment»  was  partly,  if  not 
primarily,  commerciaL  While  blockades^  whose  object  is 
simply  to  distress  a  population,  are  possibly  falling  into 
desuetude,  modem  experience  cannot  be  said  to  confirm  the 
Tiew  that  blockade  is  tending  to  disappear  as  an  act  of  war. 
The  instances  of  the  Spanish- American  War  and  the  Busso- 
Japanese  War  suggest  a  contrary  conclusion.  Wars  are 
tending  to  become  more  and  more  nayal,*  and  land  sieges, 
accompanied  by  maritime  blockades,  to  constitute  dedsiye 
features  in  modem  war.  Sir  H.  S.  Maine^  surmised  that 
improved  means  of  communication  would  hare  the  effect 
of  causing  blockade  to  fall  into  abeyance  as  an  act  of  war. 
Mr.  W.  K  Hall  and  Historicus  also  indicated  the  view  that 
there  was  some  uncertainty  about  the  occurrence  of  blockade 
in  future  wars,  pointing  out  that  blockade,  as  expounded 

*  ''Intenifttioiial  Law,**  pt  ir.  e.  ?itL  p.  688;  and  Lectoref,  *'Int6nutkAal 
Ltw'p.lOT. 

'  Sir  H.  8.  Maine's  Lecture,  **  Interaatkmal  Law,"  p.  118. 

*  Lecture,  *"  International  Law,**  p.  115. 
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by  ecmtinental  jurists,  was  wlioUy  ineffectiTe  as  an  act  of 


war. 


1 


Bat  sinoe  these  words  were  written,  the  experiences  of 
Santiago  da  Cnba  and  Port  Arthur  have  demonstrated  that 
military  blockades  are  not  merely  effectiye,  bat  even  dedsiYe 
features  of  modem  war.  It  is  carioas  to  note  that  a  blockade 
of  a  fortified  place  like  Gibraltar,  separated  from  the  mainland 
by  an  isthmas  belonging  in  part  to  the  State  which  possesses 
the  fortress,  woald  have  all  the  effect  of  a  Uockade  accom- 
panied by  a  land  siege. 

In  the  Tiew  of  Mr.  W.  K  Hall,  the  experience  of  the 
American  Civil  War  proved  that  steam  poweifolly  assists  in 
the  erasion  of  blockades.*  Bat  (General  flalleck  eqaally  con- 
siders that  steam  has  enhanced  their  efficacy,*  and  it  seems,  on 
the  whole^  impossible  to  deny  that  the  improved  natare  of 
modem  conmianications  has  done  mach  to  legitimise  blockade, 
and  has  also  rendered  it  more  effective  in  practica 

A  carioas  experience  of  the  blockade  of  Port  Arthar  at  once 
impairs  both  the  condasions  of  Mr.  W.  E.  Hall  and  General 
Hdleck.  It  was  stated  in  the  Times^  December  9, 1904,  that 
for  months  previous  to  that  date,  hundreds  of  Chinese  jonks, 
propelled  by  ten  or  twenty  oarsmen,  foand  their  way  into  Port 
Arthar  from  Chifu,  Teng-chan-fd,  and  Tientsin  with  tons  of 
fresh  provisions,  which  they  landed  on  the  low  land  at  the 
remoter  side  of  the  westem  harboar.  The  fact  that  the 
Japanese  intercepted  most  of  these  janks  in  the  first  instance, 
and  then  released  them,  after  which  they  ran  the  blockade, 
cannot  be  taken  as  having  impaired  the  legal  validity  of  the 
blockade.  While  the  validity  of  a  blockade  is  impaired  by 
allowing  a  great  namber  of  neatral  vessels  to  pass  throagh  in 
the  first  instance,  it  is  not  impaired  by  the  action  of  the  com- 
mander of  a  blockade  who,  having  made  a  namber  of  captares, 
selects  a  certain  namber  of  flagrant  cases,  and  dismisses  the 
rest  on  the  groand  of  particalar  ciroamstances,  sach  as  that  he 
cannot  afford  prize  crews  to  man  his  captares.* 

1  •'Intematioiiid  Law,"  5th  ed^  p.  704;  Letters, " Interaitkmal  Law,**  p.  97. 
•  •^Intematioiud  Law,**  p.  704.  *  IbicL,  toL  ii.  p.  18& 

«  The  BoOa  (1807),  6  C.  Bob.  S64, 874. 
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Wireless  telegraphy,  it  may  be  admitted,  has  demonstrated 
itself  to  be  a  factor  in  impairing  the  validity  of  a  blockade, 
while  it  is  difficult  to  see  how  it  could  be  of  equal  use  to  the 
besiegers.  Owing  to  the  Japanese  protest,  the  installation  at 
the  Bnssian  Consulate  at  Ghifu  was  dismantled  in  August, 
1904.  It  seems  easy  to  multiply  instances  where  a  wireless 
telegraphy  installation  might  be  erected  on  neutral  or  beUi- 
gerent  territory,  sufficiently  near  to  the  zone  of  military 
operations  to  defeat  or  baffie  a  blockading  force.  The  de« 
structive  nature  of  the  floating  mine,  so  terribly  vindicated  in 
the  case  of  the  HcUmse  and  Petropavloak,  renders  it,  again, 
very  difficult  for  a  blockading  force  to  conduct  its  operations, 
as  Hautefeuille  contended  was  obligatory,  entirely  within  the 
limits  of  marginal  seas.  This  reason,  no  less  than  the  increased 
range  of  modem  cannon,  may  account  for  the  fact  that  the 
Japanese  squadron  blockaded  Port  Arthur  from  a  distance. 
According  to  all  accounts,  when  Admiral  Yitoft  sallied  forth 
from  Port  Arthur  in  August,  1904,  he  only  sighted  Admiral 
Togo's  squadron  after  several  hours'  steaming.  No  doubt  he 
proceeded  with  great  caution  at  first,  owing  to  the  danger  of 
mines.  But,  according  to  Admiral  Togo's  own  account,  he 
met  the  Russians  twenty-five  miles  off  the  Liao-tung  Peninsula.* 
The  Japanese  blockade  of  Port  Arthur  was,  none  the  less, 
completely  effective  from  a  naval  point  of  view ;  and  was  also 
in  no  small  measure  effective  to  prevent  the  access  of  neutrals, 
since  twenty-three  vessels  were  captured  during  1904  attempt- 
ing to  run  the  blockade.'  It  can  hardly  be  inferred,  from  the 
experiences  of  the  Japanese  before  Port  Arthur,  that  blockades 
are  likely  to  be  infrequent  The  growth  of  naval  power  in 
different  countries  in  modern  times  seems  to  point  to  a  con- 
trary conclusion.  In  point  of  fact,  the  experience  of  the  last 
decade  has  reproduced  every  feature  of  the  law  of  blockade, 
including  the  controversy  as  to  the  legitimacy  of  a  Paper 
blockade,  which  Manning,  much  more  than  half  a  century  ago, 

t  Admiral  Togo  thus  seems  to  have  adopted  the  blockade  tactics  of  Lord  Nelson, 
who  alw»78  insisted  that  the  blockading  squadron  oaght  nerer  to  be  seen  from  the 
blockaded  port  Cf.  Clarke  and  M'Artbor's  **Life  of  Kelson,"  toL  ii.  p.  363; 
''Ann.Beg^'*  1805. 288. 

'  2VNies,JaaQai7  24,1905. 
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moodoed  a  tetled  chapter  of  the  maritnttelawof  beUigereaoj.^ 
Further,  the  latest   derelopment   of  blodkade,  the  F^oifie 
Bloefcade»  haa  definitely  been  growing  in  etteem  ainoe  1827. 
It  would,  therefore,  eeem  that  the  law  of  Blockade  demande 
the  attention  of  the  stadent  of  poiitice,  hishMy,  or  international 
law  aa  mnch  as  at  any  preTiotu  poiod  of  history.    Nothing 
can   more   strongly  confirm   this   riew  than  tiie   attitude 
obsenred  by  Dr.  J.  Westlake  <m  the  subject  in  giring  his 
CTidenoe  before  the  Bojal  Oommisskm  <m  the  Supply  of 
Food  in  Time  of  War  at  the  end  of  190a    The  late  Presid^t 
of  the  Institute  at  International  Law  not  only  observed  that 
the  abolition  of  the  whole  doctrine  of  contraband  of  war  by 
Great  Britain  would  not  prove  detrinmtal  to  our  national 
interests  provided  we  asserted  and  maintained  the  law  and 
right  of  blockade,  but  even  that  it  was  ^quite  possible** 
that  a  Uockade  of  the  whole  coast  of  the  British  Isles  might 
again  be  proclaimed**    This  is  clearly  attributing  the  greatest 
possible  importance   to  a  study  of  the  subject,  for  while 
the  exercise  of  the  right  of  blodu^  is  regarded  by  Dr. 
Westlake  as   essential  to  the  existence  of  this  country,  the 
abuse  of  the  right  by  her  enemies  constitutes  a  not  improbable 
contingency.    In  giving  evidence,  both  Prol  J.  E.  HoUsnd  and 
Dr.  Westlake  concurred  in  the  view  that  a  blockade  of  the 
British  Isles  would  necessarily  be  a  mere  paper  blockade.^ 
Dr.  Westlake  pointed  out  that  when  a  strong  naval  power 
is  at  war  with  a  weak  naval  power,  the  former  has  just  the 
same  power  over  the  mercantile  marine  of  the  latter  under 
the  law  of  blockade  as  under  the  law  of  the  capture  of  private 
property  of  the  enraiy  at  sea.    Under  the  law  of  blockade, 
which  differs  from  the  law  of  contraband,  the  penalty  is  levied 
as  much  on  articles  Paa(/S0»  mnn  as  on  those  bdlid  U9m. 
The  ganma        Sir  R  Phillimore  considers  the  general  and  safe  definition 
3tt(!?^*f^"  of  a  blockade  to  be  that  given  by  Sir  W.Scott,  who  observed 
blockade.       ^^^  ^{^^  xigoal  and  regular  mode  of  enforcing  blockades  is, 
''by  stationing  a  number  of  ships,  and  forming  as  it  were 

>  a.  Letter  of  ProfeMr  T.  R  HoDttid,  JVmm,  BCajT  25, 1904. 

<  Beport  of  the  Boyal  OommiMiaQ  on  Supply  of  Food  tad  Baw  MateriAl  in 
Time  of  War,  "Parliamenttfy  Papen,**  26i4,  voL  IL  p.  24S,  SiS. 

<  Beport,  ete.,  ibid.  Mfpro,  p.  241. 
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an  aroli  of  oiiOQinTallation  round  the  month  of  the  prohibited 
port.  There,  if  the  arch  failn  in  any  one  part,  the  blookade 
itself  fails  altogether/'^  This  definition  is,  on  the  whole, 
complete  and  satisfeujtory.  The  most  vexed  point  in  the 
controversy  between  Hantefenille  and  Historicns  was  whether 
the  ships  of  the  blockading  squadron  should  be  stationary  or 
not,  and  in  the  above  definition.  Sir  W.  Scott  seems  to  take 
the  view  of  Hantefenille.  The  definition,  farther,  seems 
more  exacting  than  that  adopted  by  the  Institnt  de  Droit 
International,  under  which  the  ships  of  the  blockading 
squadron  are  not  required  to  be  absolutely  stationary.* 

The  existence  of  the   belligerent  right   to   maintain  aiiu^^ro- 
blockade  is  part  of  the  old  law  of  nations  which   remains  of  belligerent 
unaffected  by  the  Declaration  of  Paris,  1856;  and  it  may  ]^\j^^^^^ 
fidrly  claim  to  be  an  ultimate  postulate  of  international 
law  with  even  greater  justice  than  the  right  of  a  belligerent 
to  intercept  contraband  in  trarmtu  to  his  enemy.   Sir  W.  Scott 
observed  on  this  topic  of  the  validity  of  blockade — 

^  There  is  no  rule  of  the  law  of  nations  more  established 
than  this,  that  the  breach  of  a  blockade  subjects  the  property 
so  employed  to  confiscation.  Among  all  the  contnidictorj 
positions  that  have  been  advanced  on  the  law  of  nations,  this 
principle  has  never  been  disputed;  it  is  to  be  found  in  all  books 
of  .law,  and  in  all  treaties ;  every  man  knows  it ;  the  subjects 
of  all  States  know  it,  as  it  is  universaUy  acknowledged  by 
all  Gk>vemments  who  possess  any  degree  of  civil  knowledge.*'  * 

The  controversy  that  has  raged  around  the  law  of  blockade 
has  been  confined  to  the  mode  of  its  maintenance,  and  has 
never  extended,  as  in  the  case  of  contraband,  to  the 
questioning  of  the  validity  of  the  penalty  of  confiscation. 
Sir  R  Fhillimore  observes — 

**  Among  the  rights  of  belligerents  there  is  none  more  clear 
and  incontrovertible^  or  more  Just  and  necessary  in  its  appli- 
cation, than  that  which  gives  nse  to  the  law  of  blockade.''* 

>  The  Artkwr  (1814)»  1  Dodf .  428-425. 

*  *« Ann.  de  Unstttnt,"  1883,  p.  218;  Tttglement  des  Priees  Maritimet. 
'  The  OoimMa  (1799),  1  Bob.  154. 

«  ''Intenuitkmal  Law,**  toL  ill  s.  285,  p.  882;  referring  to  Kent's  Oomm.  yoL  I 
p.  145. 
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HifltorionBy  in  the  note  to  his  chapter  on  the  Law  and 
Piaotioe  of  Blockade/  transcribea  a  long  panage  bom  Chitty's 
''Practical  Treatise  on  the  Law  of  Nations,"  where  it  is 
stated— 

''It  has  been  well  obserred  that  amon^  the  rights  of 
belligerents,  there  is  none  more  dear  and  incontrorertible, 
or  more  just  and  necessary  as  to  its  application,  than  that 
which  gives  rise  to  the  law  of  blockade,  as  it  has  been  ascer- 
tained, defined,  and  administered  by  the  maritime  tribnniJs 
of  this  country.  The  greater  the  research  that  shall  be  made 
into  the  principles  of  natural  law,  the  more  the  details  of  the 
diplomatic  and  conventional  history  of  Europe  shall  be  studied, 
the  more  will  it  appear  that  this  right  had  its  origin  in  the 
purest  sources  of  maritime  jurisprudence,  that  it  is  sanctioned 
by  the  practice  of  the  best  times,  and,  above  all,  that  it  is 
so  essentially  connected  with  the  vital  interests  of  Oreat 
Britain,  that  the  renunciation  of  it,  under  any  circumstances, 
must  be  regarded  as  the  renunciation  of  one  of  the  firmest 
charters  of  our  naval  pre-eminence,  and  as  the  surrender  of 
(me  of  the  surest  bulwarks  of  our  national  independ^ice.** 

In  his  first  letter  on  blockade,  Historicus  observed — **  Bynker- 
shoek  declares  that  blockade  'is  founded  upon  the  principles 
of  natural  reason  as  well  as  the  usage  of  nation&"'  In  a 
subsequent  letter  he  also  adopts  the  view  that  blockade  is  one 
of  the  bulwarks  of  our  maritime  power. 

Mr.  W.  E.  Hall  commends  the  usage  of  blockade  from  the 
point  of  view  of  an  advocate  of  international  peaca  If  belli- 
gerents are  deprived  of  their  right  to  injure  the  enemy  by  the 
action  of  neutrals,  this  would  lead  to  belligerent  complaint  of 
neutral  action^  and  so  enlarge  the  area  of  future  wars.' 

1  Letters,  «*  International  Law,"  p.  115. 

'  <*  Intematiooal  Law,"  5th  ed.,  p.  699.  It  maj,  however,  be  remembered  that 
Lord  Nelson  was  ayerse  to  the  system  of  blockade,  and  even  considered  it  impaired 
our  naval  effioiencj  (<*  Ann.  BegV'  1805,  288).  The  high  authority  of  Loid 
Nelfon,  therefore,  cannot  be  cited  in  support  of  Ohittj's  view ;  $upra.  Professor 
T.  B.  Holland,  in  giving  evidence  before  the  Boyal  Oommiaaion  on  the  Supply 
of  Food  in  Time  of  War,  November,  1908,  obeerred  that  there  wm  a  great  body 
of  opinion,  especially  in  naval  oiiolea,  against  any  binding  foroe  existing  in 
International  Law.  He  iUnstrated  this  obaorvation  by  calling  attention  to  some 
ntterancea  of  Admiral  Anbe  and  Marshal  Von  Moltke.  The  former  had  stated 
that  since  war,  in  the  language  of  Vattel,  is  that  state  in  which  we  prosecute 
our  right  by  toroe  (**  Droit  des  Gens,''  L  iii  o.  i.  a.  1.),  it  is  a  mere  contradiotiaa 
in  terms  to  apeak  of  the  laws  of  war.  Frofoasor  T.  B.  HoUaad  ahK>  stated  that 
Manhal  Von  Moltke,  in  a  letter  to  Prof eamr  Blontnhli,  who  forwarded  him  a 
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It  may  serve  a  nsefol  purpose  here  to  distingnish  the  The  Law  of 
operation  of  the  law  of  blockade  from  that  of  oontraband.  the  Law  of 

Firstly. — Questions  arising  from  the  law  of  oontraband  occnr  S^^SSd. 
immediately  on  the  mere  outbreak  of  hostilities,  the  belligerent 
right  to  intercept  contraband  in  trarmiu  being  a  general 
incident  of  a  state  of  war.  But  a  belligerent  cannot  enforce 
the  penalties  of  violation  of  blockade  without  notificatioDy  and 
the  allotment  of  a  oompetent  blockading  force  actually  present 
in  the  blockaded  spot 

Secondly. — ^In  the  case  of  contraband,  the  noxious  articles, 
whose  carriage  by  the  neutral  involves  the  penalty,  are  of  a 
specified  class.  In  the  case  of  blockade  the  articles  which  are 
amenable  to  the  operation  of  the  belligerent  right  comprise 
ordinary  goods  which  have  no  relation  to  war,  as  well  as  those 
that  are  peculiarly  subservient  to  it. 

Thirdly. — In  the  case  of  contraband  the  penalty,  though  it 
may  extend  to  the  ship,  falls  primarily  on  the  cargo.  In  the 
case  of  blockade  the  usual  incidence  of  the  penalty  is  on  the 
ship,  though  it  may  extend  to  the  goods,  even,  in  one  case,  to 
the  exclusion  of  the  ship. 

Fourthly.— The  object  of  oontraband  is  to  prohibit  imports 
of  a  specific  kind,  while  that  of  blockade  is  to  cut  off  all 
imports  and  all  exports. 

Fifthly. — ^In  the  case  of  oontraband  the  duration  of  the 

eertain  code  of  the  laws  of  war  diawn  op  by  the  Institnte  of  International  Law* 
said  that  real  kindnees  in  war  is  to  hit  aa  hard  aa  yon  can,  not  to  obaerre  any 
mles,  but  finish  it  (Beport,  Boyal  Oonun.  Et^  vol.  ii  p.  235).  The  objeotion 
in  nayal  and  military  oiroleB  to  the  mlea  of  international  law  eeeme  very 
explicable  on  the  ground  that  they  hamper  and  obstruct  efficient  beUigerent 
action.  Lord  Nelson  seems  onoe  to  have  complained  of  them  in  this  sense. 
Yet,  assuming  this,  it  seems  inoonsisiait  that  a  distinguished  admiral,  Hir 
Gerard  Noel,  should  have  described  the  rig^t  of  blockade  as  conferring  on  a 
belligerent  merely  the  right  to  intercept  vessels  on  the  spot  (Beport,  fupra^ 
p.  248).  International  law,  as  understood  in  this  country  and  the  United  States, 
imposes  no  such  restriction  on  the  right  to  intercept  a  blockade  runner.  In  his 
memorandum.  Professor  T.  R  Holland  obserred  that,  **  a  neutral  ship,  sailing 
with  intent  to  run  a  blockade,  is,  according  to  the  Tiew  held  by  Great  Britain 
and  the  United  States,  liable  to  capture  at  any  stage  of  her  outward  voyage. 
According  to  the  yiew  held  by  France  and  the  Ck>ntinent  generaUy,  she  does  not 
become  so  liable  tiU  after  actual  warning  endorsed  by  a  ship  of  Uie  Uockading 
squadron  on  her  papers  (Beport,  nipro,  vol.  iiL  p.  25^  According  to  the  latter 
view,  Sir  Gerard  Noel  was,  of  course,  indubitably  oonrect,  and  it  must  be  added 
that  Dr.  J.  Westlake  appears  to  ocnour  in  it 
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penalty  to  which  the  iieatnl  is  ammable  is  limited  to  tiie 
outward  voyage,^  except  where  there  are  false  papeiii  conceal- 
menty  at  fraud** 

In  the  case  of  yiolation  of  Uockade,  the  doiatioii  of  the 
penalty  lasts  as  long  as  the  Uookade  continues,  and,  therefore, 
may  attach  during  the  retom  Toyage  as  well  as  the  outward, 
unless  the  blockading  squadron  hate  giyen  the  ressel  an 
implied  permission  to  enter.* 
ABAk)(i«t  On  the  other  hand,  the  sphere  of  operation  is  the  same 

of^Oo^i^ttiid  ^^^^^  ^  ^®  ^^'^'^  ^'  ^^  belligerent  right  of  intercepting  con- 
g^^^of  tiaband,  or  in  the  case  of  the  beiligeient  right  of  seizure  for 
riolating  blockade.  Both  rights,  according  to  the  usage  of 
Gh-eat  Britain  and  the  United  States,  can  be  exercised  on  the 
high  seas,  and  **  on  this  point,  the  breach  haying  been,  in  Cetot, 
committed,  the  French  doctrine  can  be,  and  perhaps  is,  in 
unison  with  that  of  England***  There  is  also  an  analogy 
between  the  rule  that  only  applies  the  penalty  in  the  case  of 
contraband  to  the  ship  when  it  belongs  to  the  owner  of  the 
cargo,  and  the  rule  restricting  the  poialty  of  Tiolation  of 
blockade  to  the  ship,  except  where  the  cargo  is  owned  by  the 
ship-owner  or  is  contraband.  Again,  the  rule  exempting  the 
ship  from  liability  for  the  carriage  of  contraband,  except  where 
the  master  of  the  vessel  knows  there  is  contraband  on  board, 
exhibits  analogy  to  the  rule  that  obtains,  in  cases  of  violation 
of  blockade,  by  which  the  cargo  is  exempt  from  confiscation, 
unless  it  can  be  shown  that  its  owner  was  apprised  of  the 
existence  of  the  blockade  before  the  goods  were  shipped,  or 
that  there  was  time  to  countermand  the  shipment 
Sir  R  Phillimore  observes — 

AnthoritaUTe  ^  There  is  no  subject  of  maritime  or  international  law  ujKm 
writon  cm  Um  which  the  jurists  of  all  nations  are  so  unanimous  and  precise 
£*J*^^  in  their  opinions  as  upon  the  right  and  law  of  blockade. 
Blockade.        Authorities  might  easily  be  accumulated  upon  this  point**  ^ 

>  P«r  Sir  W.  Seott  ia  the  Imina  0800),  8  Bob.  167, 168. 

'  The  ^all0y  (1800),  8  Bob.  182 :  the  BoMOJi  Olid  S«<«r  (1800)b  8  Bob.  84^ 

•  The  €kHMMma  MargatMa  (iSOS),  6  Bob.  68  asd  Halleck's  *«lBteniatioiua 
Law,-  ToL  ii  p.  807. 

«  HaU'8*<InteniatioDalLBW,''6thed.,p.710. 

•  ^Intematioiial  Uw,"  toL  iiL  a.  899. 
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The  author  is  speaking  only  of  the  anthoritatiye  writers  on 

international  law.     There  is,  on  the  other  hand,  nothing 

more  striking  than  the  wide  yariance  between  the  views  of 

foreign  jurists  and  those  of  Great  Britain  and  the  United 

States,  for  the  last  century  and  a  quarter,  on  what  constitutes 

an  effectiye  blockade  and  the  requisite  notification.^ 

Grotius  forbids   the   carrying    anything    to    besieged  or  Grotia  wm 

blockaded  places —  Lm^T 

Blockftde, 
^  if  it  might  impede  the  execution  of  the  belligerent's  lawful  ^  ^*^'J* 
desifi;ns,  and  if  the  carriers  might  haye  known  of  the  siege  or  *'  ^ 
blockade ;  as  in  the  case  of  a  town  actually  inyested,  or  a  port 
closely  blockaded,  and  when  a  surrender  or  peace  is  aXreeAj 
expected  to  take  place." 

If  the  neutral  shall  only  haye  intended  to  inflict  loss  on  the 

belligerent  but  shall  not  haye  actually  inflicted  it,  the  belli* 

gerent  can  compel  the  neutral  to  give  security  by  retaining 

the  thing.    Further,  in  the  case  of  a  yery  unjust  war,  the 

neutral  is  not  only  ciyilly  bound  for  the  injury,  but  eyen 

criminally,  like  one  who  rescues  a  guilty  person  from  a  judge 

who  is  about  to  pronounce  sentence,  and  it  shall,  therefore,  be 

lawful  to  decree  against  him  what  suits  his  offence. 

Bynkershoek,  commenting  on  the  above  passage  of  Grotius,  Bjmkaihoek 

observes—  SdlUwS** 

Blockade, 
^  For  the  object,  of  course,  of  prohibiting  commerce  the  s  J.  P.  L 
States-G^eral  blockaded  the  harbours  of  Flanders  with  war-  ^  ^  ^* 
ships,  and  for  this  purpose,  therefore,  confiscated  the  vessels 
of  all  persons  either  gom^  in  or  coming  out  thence,  as  bjr  the 
reason  of  the  thing  and  by  the  usage  of  nations  it  is  neither 
lawful  to  bring  anytfaine  to,  nor  to  carry  anything  fiN>m, 
blockaded  places.  And  thence  the  Admiralty  said,  as  also  the 
States-General  decreed,  that  the  law  was  the  same  in  respect 
to  vessels  which  had  previously  been  captored  from  us  and 
then  had  been  sold,  since,  when  ports  are  blockaded,  it  is  even 
lawful  to  intercept  the  ships  otirieaida.  This  is  the  case,  if 
they  are  seized  before  the  voyage  is  ended,  while  the  captains 
are  employed  on  an  unlawful  object;  bot  the  voyage  is  not 
considered  to  be  accomplished,  unless  these  vessels  shall  have 
arrived  at  the  native  port  of  the  purchaser  or  a  friendly  port. 
It  is  certain  that  the  States-General  did  not  express  anything 

1  Gf.  Historieiii,  Letten,  *<  IntcnuitiooAl  Law,"  **  Bnglaad  and  Pi^cr  Blockade,** 
and  HaU'f  ««Lit«niAtioiud  Law,"  5th  td.,  p.  708  tad  note. 
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lev  bj  that  deoee  of  Jime  26»  1630,  bom  vliiek  diemnstaaoe 
T(m  wiU  lawfUIy  hare  dedoeed  to  that  usoe^  whidi  I  now 
dupote,  wbeth^  in  the  year  1666,  the  Statee-Genenl  con- 
lidered  England,  Seotland,  and  Ireboid,  and  all  thoee  poe- 
icwinfM  wh^  the  Bngliah  haTe  in  Asa,  Aftiea,  and  America, 
blodcaded  by  thrir  aqoadiODB.  It  has  been  stated  that  these 
Tery  States-Geoenl  in  the  year  1652  proiKianoed  sach  a 
deoee  as  fitf  as  the  English  are  ooneerned,  naiing  eqnally  pro- 
hibited all  commeioe  with  the  T&iglish ;  ^  bat  by  what  nght 
they  dedared  it,  I  do  not  now  ino  nire,  b^ig  content  to  obsenre 
that  these  Tory  States-G^end  in  the  year  1663  lefosed  this 
Tery  right  to  the  Spaniards,  when  the  latter  desired  Portngal 
to  be  considered  MocJraded,  wtnck  they  had  b^bie  claimed  for 
themselTes  against  the  English,  so  it  is  related  in  the  Annals.** 

Wheaton  obserres — 

'^Bynkenhodc  appears  to  haye  mistaken  the  tme  seite  of 
the  aoore-cited  passage  from  Grotins,  in  supposing  that  the 
latter  meant  to  require,  as  a  necessary  ingreoient  in  a  strict 
blockade,  that  there  shonld  be  an  expe^ation  of  peace  or 
of  a  sorrender,  when,  in  fact»  he  merely  mentions  that  as 
an  example,  by  way  ci  pottinfi"  that  as  the  strongest  possible 
case.  Kit  tliat  lie  concnrrea  with  Grotins  in  requiring  a 
strict  and  actual  sieee  or  blockade,  snch  as  where  a  town  is 
actually  invested  witn  troops,  or  a  port  closely  blockaded  by 
ships  ci  war  (pppidmm  oismum  portus  dauBos),  is  evident 
from  his  subsequent  remarks  in  the  same  cha^^r,  upon  the 
decrees  ci  the  States-General  against  thoee  who  should  carry 
anything  to  the  Spanish  camp,  the  same  not  being  then 
actually  besi^ed«     He  holds  the  decrees  to  be  perfectly 

C'ifiable,  so  mr  as  they  prohibited  the  carrying  of  contra- 
d  of  war  to  the  enemy^s  camp ;  '*  but  as  to  other  things, 
whether  they  were  or  were  not  bwfiilly  prohibited,  depends 
entirely  upon  the  circumstance  of  the  place  being  besieged 
or  not.**  So  also,  in  commenting  upon  the  decree  of  the 
States-General  of  June  26,  1630,  declaring  the  ports  of 
Flanders  in  a  state  of  blockade,  he  states  uiat  this  decree 
was  for  some  time  not  carried  into  execution  by  the  actual 
presence  of  a  sufficient  naval  force,  during  which  period 
certain  neutral  vessels  trading  to  those  ports  were  captured 
by  the  Dutch  cruisers;  and  wat  part  of  their  cargoes  only, 
which  consisted  of  contraband  articles,  was  condemned,  while 
the  residue  was  released  with  the  vessels.  ^It  has  been 
asked,**  says  he,  ^by  what  law  the  contraband  goods  were 
condemnea  under  these  circumstances,  and  there  are  those 
who  deny  the  legality  of  their  condemnation.    It  is  evid^it» 

»  «•  Aitienu,**  L  xxxiL  pp.  774, 777. 
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howeyer,  that  whilst  those  coasts  were  goarded  in  a  lax  or 
remiss  manner,  the  law  of  blockade,  by  which  all  nentral 

goods  going  to  or  coming  &om  a  blockaded  port  may  be 
twf ully  captured,  might  dso  haye  been  relaxed ;  but  not  so 
the  general  law  of  war,  by  which  contraband  goods,  when 
carried  to  an  enemy's  port,  eyen  though  not  blodcaded,  are 
liable  to  confiscation."  ^ 

Yattel  obseryes — 

"  Hitherto  we  haye  considered  the  commerce  of  neutral  Yattel  on  th« 
nations  with  the  territories  of  the  enemy  in  general.    There  ^^^ 
is  a  particular  case  in  which  the  rights  of  war  extend  still  ^^ade, 
farther.    All  commerce  with  a  besieged  town  is  absolutely  L  iU.  c  tU. 
prohibited.    If  I  lay  sie^e  to  a  place,  or  eyen  simply  blockade  ^  ^^'^* 
It,  I  haye  a  right  to  hmder  any  one  from  entering,  and  to 
trei^  as  an  enemy  whoeyer  attempts  to  leaye  the  place,  or 
carry  anything  to  the  besieged  without  my  leaye;  for  he 
opposes  my  undertaking,  and  may  contribute  to  the  mis- 
carriage of  it,  and  thus  inyolye  me  in  all  the  misfortunes 
of  an  unsuccessful  war.     King  Demetrius  hanged  up  the 
master  and  pilot  of  a  yessel  carrying  proyisions  to  Athens 
at  a  time  when  he  was  on  the  point  of  reducing  that  city 
by  famine.    In  the  long  and  bloody  war  carried  on  by  the 
United   Provinces  against  Spain  for  the  recoyery  of  their 
liberties,  they  would  not  suffer  the  English  to  carry  goods  to 
Dunkirk  before  which  the  Dutch  fleet  hjj' 

Yattel,  in  this  passage,  merely  contemplates  the  blockade  of  Blockade  of  a 
a  single  port,  and  not  of  a  coast  or  littoral.     Bynkershoekofpoi^gg^ 
adduces  historical  instances  showing  that,  as  &r  as  usage  is  ^^J^^ 
concerned,  a  blockade  may  extend  to  a  coast.    It  is  eyident,U^ckadeofa 
further,  that,  in  the  domain  of  theory,  Bynkershoek  considered 
the  blockade  of  a  coast  perfectly  legitimate,  since  he  obseryes 
that  a  blockade  is  virtually  relaxed — *'  Si  segnius  orae  obser- 
yatae  fuerint'' '    The  question  is  discussed  by  Beddie,  who,  it 
is  curious  to  note,  does  not  seem  to  notice  the  implicit  sanction 
Bynkershoek  giyes  to  the  operation. 

Beddie  obseryes — 

^*  There  does  not  appear  to  be  any  yalid  ground  in  law  for 
holding  that  the  blockade  of  a  coast,  or  of  a  series  of  lines  of 
ports  situated  near  each  other,  is  not  an  equally  legitimate 

1  Wheaton'8  «  Sat  of  Law  of  Nfttuma,"  pp.  13S-148. 
<  Ji^ftw  Maria  Sd^roeder,  (1800)  8  C.  Bob.  147, 152. 
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militarj  operation  as  the  blockade  of  a  siDgle  port,  pioyided 
an  adequate  naral  force  be  brought  to  bear  upon  the  coast  If 
the  ports  be  contiguous  or  near  each  other,  tne  force  directed 
against  each  will  embrace  and  include  the  intervening  coast. 
If  the  ports  be  distant  from  each  othesr,  the  blockade  iml  be  a 
useless  measure,  in  any  pcHnt  of  view ;  in  fact,  because  neutrab 
are  not  likely  either  to  land  and  delirer,  or  to  ship  and  load 
ffoods  on  an  open  coast,  without  a  harbour;  in  law,  as  not 
bebg  actual,  or  in  reality  the  military  operation  correctly 
designated  a  blockade."  ^ 

In  the  domain  of  usage,  the  two  recent  instances  of  the 
Bpanish-American  War  of  1898  and  the  Busso- Japanese  War 
may  be  cited  as  indicating  the  Talidity  of  the  blockade  of  either 
a  coast  or  of  a  line  of  ports.  The  United  States  blockaded 
by  proclamation  the  whole  of  the  north  coast  of  Cuba,*  and 
a  portion  of  the  south  coast,*  and  the  whole  of  the  island  of  San 
Juan,  and  the  rest  of  the  south  coast  as  fi&r  as  Cabo  Cruz  on 
June  29.  It  was  obserred  in  the  Times  of  that  date  that  the 
great  extent  of  the  Cuban  coast  thus  blockaded  required  but 
few  ships  to  make  the  blockade  effective,  because  the  ports 
were  few.  On  this  latter  ground,  it  is  clear  that  the  blockade 
of  Cuba,  instituted  by  the  United  States  in  1898,  must  be 
regarded  as  invalid,  if  the  views  of  Beddie,  frequently  cited  by 
Halleck  and  fiistoricus,  are  accepted.  It  seems  to  have  been 
admitted  that,  in  fact,  the  blockade  of  the  north  coast  of  Cuba 
was  a  useless  measure,  as  Beddie  insisted  a  blockade  carried 
out  under  similar  conditions  must  be.  The  blockade  originally 
instituted  by  the  Japanese  of  Port  Arthur  and  Dalny  is  of 
a  different  character.  It  demonstrated  itself  to  be,  as  Beddie 
considered  would  necessarily  be  the  case  when  ports  near  each 
other  were  blockaded,  a  blockade  at  once  valid  in  law  and 
decisive  as  a  military  operation. 
Ttttoloa  Yattel,  in  another  passage,  notices  an  attempt  made  by 

adSuL^!^*   England  and  Holland  to  institote  what  Historicus  appears  to 
7,  a  lis.        admit  was  a  paper  blockade  of  the  coasts  of  Spain.    But 
Historicus  complained  that  Hautefeuille  did  not  add  that,  in 

1  "BeMtrchM  in  Muitim«  Law,"  ekc^  died  hj  Hiitoficoi,  Lettcn,  *<Inter- 
iia«kiialLAw,''p.ll4. 
'  Apiil  S7, 1888. 
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deference  to  the  representations  of  two  Northern  Powers,  then 
neutral,  this  blockade  was  abandoned.  It  is,  however,  neces- 
sary to  admit  that,  according  to  the  statement  in  Yattel, 
England  and  Holland  maintained  this  paper  blockade  of  the 
coasts  of  Spain  for  four  years.  While  Historicus  was  un- 
doubtedly correct  in  citing  Yattel  to  show  the  abandonment 
by  England  and  Holland  of  the  blockade  of  1689,  it  is  impos- 
sible to  find  any  justification,  in  the  chapter  of  Vattel  that 
treats  of  the  subject,  for  the  abandonment  by  England  of  the 
blockade  of  1756.  The  sections  of  Yattel  relied  on  by  HaU, 
Halleck,  or  Phillimore  certainly  do  not  contain  any  reference 
to  this  blockade.  Hautefeuille,  as  far  as  Yattel  is  concerned, 
remains  unanswered  on  this  point. 

In  the  rules  which  regulate  the  incidents  of  blockade,  con-  Difference 
siderable  diyergence  exists  between  the  practice  of  England  English, 
and  the  United  States  on  the  one  hand,  and  that  of  the  chief  ;^^^: 
continental  Powers  on  the  other.    Fortunately,  some  of  these  ^?i^  ^^^ 

of  Law  and 

differences  are  merely  historical,  such  as  the  controyersy  as  to  Bight  of 
whether  England  or  France  first  adopted  the  usage  of  paper  or 
cabinet  blockade.  Manning  observes :  "  No  jurist,  no  states- 
man will  ever  again  defend  the  legality  of  what  was  at  one 
time  called  the  Continental  System."  ^  Again,  in  the  domain 
of  theory,  Mr.  W.  E.  Hall  points  out  that  the  suggested 
**  B^glement  des  Prises  Maritimes,"  adopted  by  the  Institut 
de  droit  International,^  would  approach  yery  nearly  to  the 
English  practice  as  regards  the  elements  of  effectiye  blockade, 
since  it  does  not  require  that  the  blockading  ships  should 
be  absolutely  stationary,  and  considers  that  to  be  driyen  off" 
by  stress  of  weather  does  not  inyolye  an  interruption  of  the 
blockade.  Such  rules  are  quite  in  accord  with  the  decisions 
of  Sir  W.  Scott  on  the  subject  But  the  differences  that 
exist  are  far  greater  in  theory  than  in  practice.  French 
usage  in  cases  of  egress,  after  notification  and  subsequent 
entrance,  is,  perhaps,  in  unison  with  that  of  England  and 
the  United  States,  as  regards  the  duration  of  the  offence 
and  the  liability  to  penalty.     But  the  yiew  of  eyen  the 

1  Mtti]iing'8'<a]mmentarietontiieLawofNatkaf,*p.8S8. 
<  M  Ann.  de  llnftitnt,*'  1888,  p.  218. 
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carefully  debated  Beglement  dee  Priaea  MaritimeB  of  the 
Institat  de  Droit  International  is  that  captore  can  only 
be  effected  daring  an  aotoal  attempt  at  yiolation  on  the 
blockaded  spot  itselfl^ 

The  proposed  code,  therefore,  imposes  a  limitation  on  the 
duration  of  the  penalty  for  violation  of  blockade  which  is 
entirely  at  variance  with  theory  and  usage,  as  fiftr  as  Great 
Britain  and  the  United  States  are  concerned.  Yet  in  another 
respect  it  approximates  to  English  and  American  nsage,  as  it 
admits  special  warning  to  be  mmecessary  when  diplomatic 
notificationr  has  been  given. 

The  usage  of  France,  Italy,  Sweden,'  and  Spain  ^  is  always 
to  require  special  notification  to  be  given  to  the  neutral  by  a 
vessel  of  the  blockading  squadron. 

In  the  case  of  9k  de  facto  blockade,  special  notification  is 
required  by  English  and  American  usage,  and  takes  the  same 
form  as  the  endorsement  required  by  the  French  usage  in  all 
cases.^ 
HiftorieQi  on'^i     The  historical  controversy  as  to  the  maintenance  of  paper 
SS^L^tov,  blockades  formed  the  topic  of  two  letters  of  Historicu&    The 
^tmfttioDAl  (^oi^troversy  was  provoked  partly  by  the  writings  of  Haute* 
S9-11S.  feuille,  and  partly  by  the]  blockade  of  the  Confederate  ports 

by  the  United  States  in  1861,  a  blockade  extending  over  a 
coast-line  of  more  than  3000  miles.  The  field  of  operation  of 
the  Atlantic  blockading  squadron  extended  over  the  whole 
coast  from  the  E.  line  of  Virginia  to  Cape  Florida.  This 
squadron  was  commanded  by  Flag  Officer  Silas  H.  Stringham. 
The  field  of  operation  of  the  Oulf  squadron,  under  Flag 
Officer  William  Mervine,  operated  from  Cape  Florida  west- 
ward to  Bio  Grande.  There  are  certainly  some  grounds  for 
supposing  that,  in  its  inception,  the  Federal  blockade  was, 
as  Hautefeuille   suggested,  an   ineffective,  if  not  a  paper 

<  «« Ann.  de  rinstitnC  1888,  p.  218. 

•  ««Bey.  d6  Droit  Int,"  x.  280, 441. 

•  Kegrin,  213. 

«  HaU'8  "Intematioiud  Law,"  5th  ed.,  p.  697,  reforing  to  Vromo  Jwdiik,  i- 
Bob.  151;  thA  Ntpimm,  \l  Bob.  114.  «Adminltj  Umul  ol  Prise  Iaw* 
(Holland),  1888,  p.  34.  A  Tesiel  majr  laU  with  the  intention  of  inqoiring  whether 
a  blockade  <ie  /oeto  if  continued  or  not  (Naylor  t.  2Vi|f{or,  iv. ; 
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blockade.^  It  has,  on  the  other  hand,  been  equally  recognized 
that  the  blockade  became  effectiye  owing  to  the  extraordinary 
e£Ebrts  made  by  the  Federals.  Preyions  to  the  Ciyil  War,  it 
was  stated  on  what  seems  credible  authority  '  that  the  United 
States  had  only  forty  men-of-war  in  commission.  But 
in  President  Johnson's  message  to  Congress  at  the  com- 
mencement of  1865,  it  was  stated  that  the  report  of  the 
secretary  of  the  navy  showed  that  the  Federals  had  then  in 
commission  530  vessels  of  all  classes,  armed  with  3000  guns, 
and  manned  by  51,000  men.^  At  this  date,  1865,  the  English 
nayy  was  manned  by  69,750  men  at  an  annual  expenditure  of 
d610,392,224.^  In  an  age  in  which  the  growth  of  nayal  power 
in  time  of  peace  is  a  leading  feature,  as  the  present,  it  may 
not  be  inopportune  to  recall  the  fact  that,  in  the  throes  of 
Civil  War,  the  United  States  built  up  a  large  navy  in  three 
years.  It  is  further  material  to  recollect  that  the  Federal 
navy  demonstrated  itself  to  be  highly  e£Scient,  and  that  its 
blockade  of  the  south  materially  contributed  to  bring  the 
Civil  War  to  a  conclusion.  But  the  fact  that  ^during  the 
American  Civil  War  the  courts  of  the  United  States  strained 
and  denaturalized  the  principles  of  English  blockade  law  to 
cover  doctrines  of  unfortunate  violence''^  seems  in  fact  to 
reinforce  the  judgment  of  Hautefeuille,  that  the  blockade  of 
the  Confederate  littoral  by  the  Federals  was  more  a  govern- 
mental than  an  effectual  blockade.  Sir  W.  Harcourt  probably 
did  the  author  of  ''Les  Droits  et  les  Devoirs  des  Nations 
Neutres  en  temps  du  guerre  maritime ''  no  injustice  when  he 
thus  summarized  the  latter's  argument  in  ^Quelquee  questions 
de  Droit  International  Maritime  " — 

^  England  has  always  held  and  practised  the  doctrine  of 
paper  blockade.  Till  the  treaty  of  1856,  she  always  refused 
to  acknowledge  the  principle  that  a  blockade  ought  to  be 
effective ;  and  now,  having  nominally  consented  to  admit  the 
doctrine  held  by  all  other  nations,  she  is  seeking  to  evade 

>  Cf.  Wheatoii's  ''International  Law,"  ed.  1904,  p.  692 ;  and  Sir  H.  S.  Malne'i 
Leetnres,  **  International  Law,"  p.  115. 

•  IViiM«,Janna]7  8,1863. 

•  -Ann.  Beg^"  1865,  p.  298. 
«  Ibid.,  p.  44. 

•  HaU't  «*  International  Law,"  5th  ed.,  p.  709. 
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the  obligation  into  which  she  has  entered,  by  reoognisdng  the 
ineffectnal  blockade  of  the  American  coast,  and  so  assistine 
at  the  creation  of  a  precedent  which  may  hereafter  be  nsefiu 
toher.^i 

The  English  writer  met  this  thesis  by  showing  that 
England  by  treaty  in  1801  adhered  to  a  satisfSftctory  definition 
of  an  effectiye  blockade  with  Bussia.  He  also  cited  a  decision 
of  Lord  Stowell  in  which  ships  and  cargoes  were  released  by 
the  Court  because  of  the  ineflEectoal  nature  of  the  blockade.' 
He  further  pointed  out  that  the  British  Orders  in  Council 
of  Noyember,  1807,  were  purely  retakatory  against  the 
Berlin  decree  of  Noyember,  1806,  and  the  Milan  decree  of 
the  following  year.  Sir  B.  Phillimore,  the  great  protagonist 
of  the  yiew  of  Historicus  that  international  law  does  not 
prohibit  the  sale  of  contraband  on  neutral  territory,  thus 
tersely  describes  the  situation  as  regards  the  Orders  in  Council 
and  the  Berlin  decree— ^  The  truth  is,  that  France  was  the 
first  wrong-doer.  Great  Britain  the  second.*'  ^  He  concluded 
that  both  the  decrees  and  orders  yiolated  international  law, 
and  were  incapable  of  defence  on  the  principle  of  retaliation/ 
in  which  opinion  Historicus  seems  to  concur.^  But  at  the 
time  the  Orders  in  Council  were  considered  by  Lord  Stowell, 
as  purely  retaliatory  measures,  to  be  justly  ^  deemed  in  that 
character  reconcilable  with  those  rules  of  natural  justice  by 
which  the  international  communication  of  independent  States 
is  usually  goyemed.**  * 

In  a  second  letter  Historicus  deyeloped  a  &rther  position 
of  Hautefeuille  which  he  syllogized  thus:  '* Blockades  by 
cruising  squadrons  are  ineffectiye  blockades ;  England  main- 
tains the  doctrine  of  blockade  by  cruising  squadrons;  there- 
fore England  maintains  ineffectiye  blockades.*'  ^  Hautefeuille 
adopted  the  definition  of  a  blockade  found  in  the  Conyention 
of  the  Armed  Neutrality  of  1780,  by  which  the  blockading 

>  Letters,  *<Inteniitional  Law,"  p.  90. 

•  The  Naneiff  Aeton't  Beports,  p.  6S. 

•  Phillimore'i  <*  Intematioiud  Law,"  toL  iii  s.  167. 
«  •«Inteniati(mal  Iaw,"  toL  iii.  ■.  821. 

•  Letten,  ••Intematioiial  Law,**  p.  94. 

•  Bdward'8  «  Adminlty  Bep."  (IBli),  881,  88S. 
'Letten^ete.,p.9e. 
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ships  were  leqniied  to  be  stationary  (arrStSs)  as  well  as 
adequate  in  force  and  sufficiently  near  (suffisammetU  proches). 
Further,  the  Convention  required  the  notification  spSoiale,  by 
which  the  neutral  merchant  ship,  without  any  regard  to 
the  proclamation  of  blockade,  is  at  liberty  to  sail  to  the 
blockaded  port  in  order  to  ascertain  for  itself,  oa  the  spot, 
the  fact  of  the  sufficiency  of  the  blockade,  without  thereby 
subjecting  itself  to  any  penalty.  In  answer  to  this,  Historicus 
showed  that,  twenty  years  afterwards,  Bussia,  by  treaty  with 
Great  Britain,  merely  required,  in  order  to  render  a  blockade 
effectiye,  that  the  vessels  of  the  blockading  squadron  should 
be  either  stationary  or  sufficiently  near  the  blockaded  port, 
and  dispensed  entirely  with  the  notification  9p6eiale.  It  has 
been  noticed  that  the  ^B^lement  dee  Prises  Maritimee  of 
the  Institut  de  Droit  International''  proposes  to  dispense 
with  the  notification  spScidle,  and  thus  is  in  complete  accord 
with  English  usage,  and  involyee  no  less  a  renunciation  of 
the  views  of  the  Second  Armed  Neutrality.  This  signal 
instance  of  coincidence  between  the  proposals  of  the  Institute 
and  English  theory  and  usages  is  idl  the  more  remarkable 
in  view  of  the  general  impression  that  the  Prize  Code  pro- 
mulged  at  Turin  embodied  the  continental  as  opposed  to  the 
English  view  of  maritime  law. 

The  merits  of  the  controversy  do  not  seem  to  lie  so  clearly 
with  Historicus  on  the  point  whether,  in  order  to  render  a 
blockade  effective,  the  ships  of  the  blockading  squadron 
ought  to  remain  absolutely  stationary.  Historicus  refers  to 
"the  general  and  safe  definition''  of  blockade  given  by  Lord 
Stowell  in  the  Arthwr,  1  Dodson  425.  It  will  be  remembered 
that  Lord  Stowell  speaks  of  a  blockade  as  an  arch  of  circum- 
vallation  formed  by  stationing  ships,  and  adds  if  the  arch 
&lls  in  any  one  place,  the  blockade  fails.  It  seems  the 
most  reasonable  inference  from  these  words  of  Lord  Stowell 
that  he  considered  that  the  ships  maintaining  a  blockade 
should  be  absolutely  stationary,  though  he  allowed  an 
exception  in  the  case  of  ships  being  blown  off  by  the  wind.^ 
The  Prize  Ck)de  of  the  Institute  of  International  Law  allows 
>  .FV«d0r<0jroaM,(1796)lC.Bob.86,S7. 


Digitized  by 


Google 


800  nnXRKATIOKAL  ULW« 

the  blockading  veesels  to  momentarily  absent  themselyes,  and 
alflo  allows  absence  in  the  case  of  stress  of  weather.^  There- 
fore there  seems  to  be  perfect  harmony  between  international 
law  as  enunciated  in  the  decisions  of  Lord  Stowell  and  in  the 
articles  of  the  Prise  Code  of  the  Institute  of  International 
Law  in  this  respect 

In  a  snbseqnent  note  Historicns  deyeloped  the  English 
case  on  the  charge  that  England,  and  not  France^  initiated 
the  paper  blockades  of  the  Ghreat  War  at  the  commencement 
of  the  nineteenth  century.  Historicus  showed  (1)  that  it 
was  idle  to  pretend  that  the  blockade  proclaimed  by  Mr. 
Fox  of  the  riyers  Ems,  Weser,  Elbe,  and  Traye,  in  April, 
1806,  was  a  fictitious  or  paper  blockade."'  The  blockade 
was  indeed  retaliatory  against  the  seizure  of  Hanoyer  by 
Prussia^  and  the  exclusion  of  all  English  yessels  from  Prussian 
ports.  Schoell  obseryes  that  this  blockade  was  almost  im- 
mediately limited  in  its  operation  to  the  towns  of  Hamburg 
and  Bremen  by  a  partial  reyocation. 

But  it  was  thoroughly  effectiye  as  a  nayal  operation,  and 
on  this  head  cannot  possibly  be  cited  as  a  paper  blockade 
that  proyoked  Napoleon  to  retaliate  by  the  Berlin  Decree 
of  Noyember,  1806.  Finally,  the  British  Order  in  Ck>uncil 
proclaiming  this  blockade  was  reyoked  by  a  Circular  of 
September,  1806.  The  argument,  therefore,  that  Napoleon's 
Berlin  Decree,  promulged  two  months  subsequently,  was  a 
retaliatory  measure,  seems  quite  untenable;  (2)  that  the 
Berlin  Decree,  Noyember,  1806,  affords  a  typical  instance 
of  a  paper  or  fictitious  blockade.  On  this  head  it  was  stated 
in  Parliament  that — 

"the  French  declared  an  imaginary  blockade  on  the  seas, 
and  acted  upon  it  in  their  condenmations  on  land,  when 
they  not  only  had  not  a  single  yessel  to  maintain  it,  and 
when  their  enemies  were  insulting  them  daily  in  their  yery 
harbours.  Sudi  a  proceeding  was  as  absurd  as  if  England, 
without  haying  a  single  soldier  on  the  continent,  was  to 
declare  Bergen-op-Zoom  or  Lille  in  a  state  of  blockade,  and 

1  «  Ann.  dd  Plnstitai.''  1888,  p.  218. 

*  SchoeU,  <<Tmit6  de  Ptix,**  voL  ix.  p.  44;  Alison's  <<Hist,'*  roL  nu.  p.  Itt; 
"•PariiuuntAiy  Debutes,"  toL  x.  pp.  408, 666. 
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act  upon  this  order  by  seizing  all  e;oods  belonging  to  citizens 
of  these  towns  wherever  she  conld  find  them  in  neutral  bottoms 
on  high  seas."  ^ 

(3)  That  the  British  Orders  of  Blockade  of  January  and 
November,  1807,  imposing  a  total  blockade  of  all  ports  from 
which  the  British  flag  was  excluded,  were  merely  retaliatory. 
Except  in  the  character  of  retaliatory  measures,  it  is  quite 
impossible.  Sir  W.  Scott  admitted,  to  defend  them. 

It  appears  from  the  learned  note  of  Wheaton's  editors  that 
there  were  no  groimds  for  impeaching  the  validity  of  the 
Turkish  blockade  of  the  whole  coasts  of  the  Black  Sea  in 
1878.  The  ground  on  which  the  effectiveness  of  this  blockade 
was  impeached  was  that  neutrals  who  had  violated  the  blockade 
were  stopped  in  the  Bosphorus  after  they  had  escaped  the 
blockading  squadron.  This  objection  could  only  be  sustained 
on  the  ground  that  capture  cannot  be  effected  except  during 
an  actual  attempt  at  violation  on  the  blockaded  spot  itsell^ 
But  the  decisions  of  both  English  and  American  Prize  Courts 
have  established  that  capture  for  violation  of  blockade  can 
be  made  without  reference  to  the  distance  from  the  blockaded 
port^  The  usage  of  England  and  America  was  followed  by 
the  Turkish  F^ize  Courts  in  the  case  of  the  blockade 
of  1878. 

On  October  20,  1884,  Admiral  Courbet  proclaimed  the  Blockade  of 
blockade  of  all  ports  and  roads  of  the  island  of  Formosa  ^is^ 
comprised  between  Cape  Nan-Shah  and  the  Bay  of  Soo-an. 
Great  Britain  protested,  through  her  ambassador  at  Paris, 
alleging  that  the  blockade  was  not  effective.^  It  appeared 
that  at  this  date  the  French  force  consisted  of  some 
thirty-four  vessels,  of  which,  however,  ten  were  transports, 
manned  by  some  five  or  six  thousand  sailors.  As  the  French 
abandoned  the  blockade,  they  must  themselves  be  supposed  to 
have  admitted  that  the  above  was  an  insufficient  force  to 


1 


Cf.  ptasages  quoted  bjr  AUmq,  toL  TiiL  p.  188. 

*  Cf.  Bliuitschli,  8.  882;  Heffter,  s.   156;  '«Aimiiaire  de  llnstitnt,"  1888, 
p.  218. 

'  Gl  the  CdUtmbia,  1  C.  Bob.  156;  the  NerMe,  9  Granch (Amer.),  pp.440, 446. 

*  Ltmdtm  QoMette,  October  24, 1884. 

*  "Ann.  Bagifter,**  1884,  p.  874. 
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pifMntain  a  blockade  over  a  ooast-line  of  less  than  200  miles. 
They  abandoned  it  until  the  arriyal  of  six  new  croisers  as 
reinforoements. 

The  two  most  striking  irregnlarities  of  this  blockade  will 

be   hereafter   noticed,   and   seem   more    exceptional    than 

its    fictitions    character.      The    proclamati<m    of  Admiral 

Coorbet  was  entirely  sQent  abont  specially  warning  neutral 

vessels  <m  the  9pot,  and  aotoally  <mly  gave  neutral  Tesaels 

three  days  to  leave  the  blockaded  places  while,  tor   this 

purpose  ''probably  fifteen  days  should  be  looked  upon  as  a 

minimum  period."  ^    As  a  consequence  of  China's  complaints 

of  the  infraction  of  British  neutrality  by  French  war  vessels 

at  Hong-Kong^  the  English  Government  notified  that  ^the 

French  blockade  of  Formosa  must  be  taken  by  the  neutral 

Powers  as  a  notificati<m  of  a  state  of  war."  ' 

BioekadAof        The  Uockade  of  insurgent  Haytian  ports,  proclaimed  by 

H«jii,  188a    Q^^  .^  November,  1888,  having  ceased  to  be  effective  in  the 

July  following.  Lord  Salisbury  notified  to  the  Haytian  Gbvem- 

ment  that  it  could  no  longer  be  reqpeoted,  and  that  British 

vessels  entering  or  leaving  ports  in  the  ponession  of  the 

insurgents  must  not  be  molested  by  the  government  cruisers. 

AUonoato         During  the  Busso-Japanese  War,  in  a  letter  addressed  to 

S^b^^^  the  Timei  on  laying  mines  in  the  open  sea,  Professor  T.  R 

ri  mIT^  Holland  observed  that- 

25, 1904. 

**  Strong  disapproval  was  expressed  of  a  design  erroneously 
attributed  to  the  United  States  a  few  vears  since  of  effecting 
tiie  blockade  of  certain  Cuban  ports  Sy  tor^oes,  instead  of 
by  a  cruising  squadron.  These,  it  was  pomted  out,  would 
superadd  to  we  risk  of  capture  and  con&cation,  to  which  a 
blockade  runner  is  admittedly  liable,  the  novel  penalty  of 
total  destruction  of  the  ship  and  all  on  board.**  * 

If  inventive  science  had  progressed  several  decades  faster. 
Napoleon  might  possibly  have  attempted  to  enforce  his  Beriin 
decree  by  the  very  operation  unjustly  attributed  to  the  United 
States,  since.  Sir  H.  S.  Maine  points  out,  many  efforts  to 

1  HaU'b  ••Intenatioiua  Law,"  5th  ed.,  p.  707. 
t  «  Ann.  Begifter,"  18S4,  p.  875. 
•  Tkm,Uaj25,l90L 
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improve  the  earliest  form  of  the  torpedo  were  made  at  the 
date  of  Napoleon's  threatened  invasions  of  England.^  There 
are  two  cases  when  a  blockade  may  be  conducted  with  such  a 
minimum  of  naval  power  as  to  be  nearly  a  paper  blockade, 
and  yet  may  be  effective  by  reason  of  physical  conditions.  In 
the  case  of  ports  or  seas  separated  from  the  ocean  highway  by 
a  narrow  isthmus,  a  single  vessel  may  be  as  effectual  as  a  large 
squadron.  Thus  during  the  Bussian  War  in  1854  the  blockade 
of  Riga  was  maintained  at  a  distance  of  120  miles  from  the 
town  by  a  ship  in  the  Lyser  Ort,  a  channel  three  miles  wide, 
which  forms  the  only  navigable  entrance  to  the  gulf.'  Buenos 
Ayres  has  been  effectually  blockaded  by  vessels  stationed  in 
the  neighbourhood  of  Monte  Video ;  and,  as  has  been  seen,  the 
Turkish  blockade  of  1877-8  was  effected  by  two  cruisers 
stationed  in  the  Bosphorus.  (General  Halleck,  again,  points 
out  that  a  blockade  is  not  necessarily  made  by  ships;  it  may 
equally  well  be  made  by  land  batteries  commanding  the  sea.' 
But  when  a  blockade  is  thus  made  by  land,  it  must  be  supported 
**  by  a  naval  force  sufficient  to  warn  off  innocent,  and  capture 
offending  vessels  attempting  to  enter.''  ^  These  two  cases  consti- 
tute an  exception  to  the  rule  that  a  blockade  is  fictitious  and 
therefore  illegal,  unless  maintained  by  a  competent  blockading 
squadron.  They  arise  solely  from  the  physical  configuration 
of  a  port  or  sea,  and  do  not  affect  the  principle. 

It  seems  a  consequence  of  blockade  being  ^  la  plus  grave 
atteinte  qui  puisse  dtre  portte  par  la  guerre  au  droit  des 
neutres,'*'  that  ''a  declaration  of  blockade  is  a  high  act  of 
sovereignty;  and  a  commander  of  a  king's  ship  is  not  to 
extend  it"*  Lord  Nelson  seems  to  have  felt  in  a  peculiar^ 
degree  the  responsibility  of  the  commander  of  a  blockading 
squadron.  When  blockading  Cadis  just  before  Trafalgar  he 
anticipated,  in  a  letter  to  Lord  Castlereagh,  that  neutral 

>  Lectarei,  «<  Litenuttooal  Iaw,"  p.  142. 

*  FramMta,  x.  Moore,  46. 

*  **  Intanuitkxiil  Law,"  toL  it  p.  189. 

«  The  CVroaafiaisa864)  3  WtU.  185, 149,  |wr  Chief  Jnrtioe  Oiiie. 

•  CMichj,t.u.  p.  196:  Rore,t  u.  p.  446;  and  tL  the  obMmtioiis  of  Sir  W. 
Seoti  in  the  LMIe,  (1807)  6  C.  Bob.  887, 898. 

•  Per  Sir  W.  Soott  in  the  HmdrUk  amd  MaHa,  0799)  1  C.  Bob.  146, 14S. 
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States   would   impale   to   this  ooimtry  sotdid  motiTes  in 
Uookading  Gadis.^ 

The  Piendent  of  the  United  States,  in  time  of  war,  has  the 
power,  by  Tirtoe  of  the  constitational  anthority  conferred  upon 
him  as  oommander-in-chief  of  the  army  and  nayy,  to  institote 
and  declare  a  blockade.'  During  the  Spanish- American  War 
ot  1898  President  McEinley  issued  no  less  than  three  blockade 
imxdamations.  On  April  Z7  the  Prendent  declared  a  blockade 
ot  the  north  coast  of  Cnba,  and  at  the  end  of  June  the 
blockade  of  the  sooth  coast  and  of  San  Juan  was  proclaimed. 
On  neither  occasion  was  Santiago  blockaded  by  diplomatic 
notification,  so  it  was  presumably  a  de  faeto  blockade.  By  the 
English  and  American  practice,  the  most  important  diffSarence 
between  a  blockade  proclaimed  by  diplomatic  notification  and 
a  dsfado  blockade  is  that  special  notification  on  the  spot  is 
always  required  in  the  latter  case. 
BofwtifiBaj  But  a  blockade  is  an  act  of  sovereignty  which  can  be 
^^^^  delegated  In  the  case  of  the  ItoBo,  (1807)  6  Bob.  364, 366, 
?^^-      Sir  W.  Scott  said— 

<<A  commander  going  out  to  a  distant  staticm  may 
reasonably  be  supposed  to  carry  with  him  such  a  porticm  of 
soyereign  authority  delegated  to  him  as  may  be  necessary  to 
proTide  for  the  exigencies  of  the  serrice  on  which  he  is 
employed.  On  stations  in  Europe,  where  Gk>yemment  is  almost 
at  band  to  superintend  and  direct  the  course  of  operations^ 
under  which  it  may  be  expedient  that  particular  hostilities 
should  be  carried  on,  it  may  be  different" 

It  seems  clear  that  the  blockade  of  Port  Arthur  was 
an  instance  of  a  blockade  proclaimed  under  delegated 
authority.*  Sir  B.  Phillimore  states  that  "<  It  is  the  duty  of 
a  belligerent  country,  which  has  made  the  notification  of 
blockade,  to  notify  in  the  same  way,  and  immediately  the 

>  Clarke  and  BTArthm'a  <«Ltfe  of  Nelwm,"  t.  2,  p.  495. 

*  The  Tropic  Wimd,  14  Law  Bq^  N.S^  144. 

'  Ltmdm  GomiU,  Majr  81»  1904,  whm  it  wai  itated  that,  ^hj  eommand  of 
the  Imperial  J^eneae  Goremment,  Admiral  Togo  haa  declared  that  on  the  SGth 
init  the  entire  coaat  of  the Liao-tong  Peniniola,  ljiiig80Qth.of  astraigfat  liae  draim 
between  Pitaewo  and  Pnlan«tien,  waa  eibetiyeljr  blockaded  bjr  the  Imperial  naral 
lorcea,  and  that  the  Uockade  will  e<mtinne  to  be  maintained  in  an  effectiTe  itate.** 
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disoontinnance  of  it"  ^  This  was  done  during  the  late  war 
in  the  case  of  the  blockade  of  Port  Arthur.  The  limitation 
of  the  blockade  rendered  expedient  by  the  Japanese  successes 
just  before  the  {jeJI  of  the  fortress  was  notified  in  the  same 
way  as  the  commencement  of  the  blockade,'  and  the  pro- 
clamation of  complete  discontinuance  promulged  in  the  same 
form  appeared  a  few  days  later.^ 

A  valid  exercise  of  delegated  sovereign  power  requires  to 
be  carefully  distinguished  from  the  case  where  a  blockade  is 
extended  by  a  subordinate  o£Scer  acting  ultra  vires. 

A  notice  not  to  proceed  to  any  port  is  illegal*  A  notice 
which  is  bad  for  all  ports  cannot  be  good  for  any  one.  There- 
fore in  a  case  where  a  Danish  vessel  was  taken  on  a  voyage 
from  Norway  to  Amsterdam,  it  was  held  that  notice  of  a 
general  blockade  of  the  coast  of  Holland,  untrue  in  fact»  was 
not  available  by  limitation  to  a  blockade  of  Amsterdam  only, 
though  that  existed  in  fetct  The  same  principle  would  seem 
to  apply  to  the  case  where  a  subordinate  officer  restricts  the 
operation  of  a  regular  notification  of  blockade.^ 

It  is  alike  a  conclusion  from  theory,  treaties,  unilateral  acts,  Bloekide 
and  the  decisions  of  Prize  Courts  that»  for  the  purposes  of  ^^^e 
international  law,  blockade  means  effective  blockade.  Uoekade. 

By  treaty  of  1742  between  France  and  Denmark  it  wasTmUM 
required  that  a  blockaded  port  must  be  closed  by  two  vessels  J^^"* 
at  least,  or  by  a  battery.  By  a  treaty  of  1753  between 
Holland  and  the  Two  Sicilies  it  was  required  that  a  blockade 
should  be  maintained  by  at  least  six  ships  of  war  ranged  at 
a  distance  of  gunshot  from  land  or  by  shore  batteries.  A 
treaty  between  Denmark  and  (}enoa  required  blockade  to 
be  effective.  In  1794  Great  Britain  and  the  United  States 
concluded  a  treaty  stipulating  that  blockades  should  be 
effective.  The  Convention  of  the  First  Armed  Neutrality 
required  a  blockade  to  be  maintained  by  stationing  vessels 
sufficiently  near  the  blockaded  port  to  produce  evident  danger 
in  entering.  The  Convention  of  the  Armed  Neutrality  of  1800 
decreed — 

1  *<IiitenifttioDal  Law,"  yoL  ill  a.  890.       *  Londom  QamtU,  Jvamrj  6, 1905. 
*  Hud.,  Jamuuy  18, 1905.  «  NepttmuB,  (1799)  2  Bob.  110. 
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**Qae,  pour  detenniner  oe  qui  caract&riae  on  port  bloqn^ 
on  n'accorde  cette  denomination  aa*a  celai  oft  il  y  a,  par  la 
dispoeition  de  la  pnissance  qni  1  attaqne  avec  des  yaiaseaox 
arrets  et  snffiaamment  proches,  nn  dimger  erident  d'entrer. 
Et  que  tout  b&dment  nayigoant  yen  on  port  Uoqn^  ne  poorra 
£tre  regard^  d'ayoir  oontreyenn  a  la  prfisente  amyention,  que 
lorqa'apr^e  ayoir  6i6  ayerti  par  le  commandant  da  blocns  de 
r^tat  da  jport^  11  tfiohera  d'y  p6n6trer  en  employant  la  force  on 
lanwe.'*^ 

In  1801  England  oondnded  a  treaty  with  BaaBia  declaring 
tliat— 

^Qae,  poor  determiner  ce  qni  caractSrise  an  port  bloqaS, 
on  n'accorde  cette  denomination  on'a  celoi  oft  il  y  a,  par  la 
disposition  de  la  pnissance  qni  1  attaqae  ayec  des  yaisseanx 
arrdtes  oa  sa£Bsamment  proohes^  nn  danger  ^yident  d'entrer/' ' 

Historicns  obseryes  that  Sweden  and  Denmark  snbseqnenilyi 
by  separate  conyentions,  adhered  to  the  treaty  as  oondaded 
by  Bossia,  and  that  it  was  not  necessary  for  America  to  accede 
specifically,  fi»  on  that  subject  her  conrts  haye  always  held 
precisely  the  same  doctrine  as  Oreat  Britain.  In  1818 
Denmark  and  Prossia  agreed  by  treaty  that»  in  order  to 
constitate  a  lawfol  blockade,  it  shonld  be  required  that  two 
yessels  should  be  stationed  before  eyery  blockaded  port  It  is 
necessary  to  recollect  that  treaties  regulating  the  law  and 
right  of  blockade,  like  treaties  regulating  the  law  and  right  of 
contraband,  are  not  concluded  in  contemplation  of  either  mutual 
alliance  or  mutaal  belligerency,  but  for  the  case  where  one  of 
the  contracting  parties  becomes  a  belligerent^  the  other  remain- 
ing neutral*  The  same  principle  must  apply,  tMUaiis  miUandis, 
to  general  treaties,  such  as  those  of  the  Armed  Neutralities 
or  the  Treaty  of  Paris.  It  must  be  implied  in  such  cases 
that  the  article  regulating  the  law  and  right  of  blockade 
operates  only  as  between  the  contracting  parties  who  may 
stand  in  the  relation  of  neutral  and  belligerent  It  may  be  a 
consequence  of  this  that  there  seems  little  more  uniformity 
between  treaties  regulating  the  law  of  blockade  than  those 
regulating  contraband.    The  undoubted  adyantage  Historicus 

>  Martenf,  '^Bee^" toI.  liL  p.  176.  *  IMd^  tupra,  p.  26S. 

•  FhiUimore, « IntanutioiiA  Law,*'  toI  iil:8. 879. 
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gained  by  reminding  Eantefeuille  of  the  existence  of  the 
treaty  of  1801,  between  Rnssia  and  England,  operated  even 
more  significantly  as  a  reminder  of  the  inconsistency  of  the 
former  Power.  The  adyantage  was  much  more  than  the 
sleight  of  a  skilfhl  controyersialist*  and  the  English  writer  was 
justified  in  dednciog  his  conclusion  that  in  1801  Bussia  had 
virtually  sanctioned  blockades  'by  cruiser  squadrons.  The 
abandonment  by  Bussia  of  the  neutral  right  to  special 
notification  was  even  more  significant.  But  two  or  three 
treaties  between  indiyidual  Powers  cannot  constitute  a 
general  custom,^  and  it  is  perhaps  diflScult  to  follow 
Historicus  in  the  wide  inference  he  drew.  The  last  word 
on  the  subject  of  the  efiectiyeness  of  a  blockade  as  de- 
clared by  treaty  is  the  fourth  article  of  the  Declaration  of 
Paris,  1856:  **  Blockades,  in  order  to  be  binding,  must  be 
effectiye;  that  is  to  say,  maintained  by  a  force  sufficient 
really  to  preyent  access  to  the  coasts  of  the  enemy."  Sir 
H.  S.  Maine  obseryes  that  ^the  law  of  contraband  of  war 
and  the  law  of  blockade  are  not  touched  by  the  reform 
under  the  Declaration  of  Paris,  except  so  far  as  a  principle 
long  contended  for  is  applied  to  blockades."'  The  true 
rule  of  international  law  might  well  haye  been  declared  at 
a  general  treaty,  like  the  Declaration  of  Paris.  But  in 
fact  the  opportunity  was  lost,  the  pronouncement  of  the 
declaration  on  blockade  being  nearly  as  much  open  to  the 
charge  of  indefiniteness  as  the  treatment  of  contraband.  In 
yiew  of  Sir  H.  S.  Maine's  conclusion,  that  the  Declaration 
of  Paris  cannot  be  considered  a  permanent  solution  of  the 
yezed  points  of  maritime  law,  the  attitude  of  Japan  towards 
the  declaration  is  invested  with  great  interest  The  future 
of  the  declaration  would  be  very  uncertain  if  another  power- 
ful maritime  State,  like  Japan,  were  to  join  the  ranks  of  the 
dissentients,  which  have  already  included  the  United  States. 
On  this  topic  it  is  fortunately  possible  to  appeal  to  a  very 
recent  and  authoritative  pronouncement.  The  issue  was  directly 
raised  in   a  correspondence   in    the    Times,  and   Professor 

1  PhiUimore,  "Intenuitional  Law,**  roL  ill  8.  28S. 
*  Lect,  *<  Intemfttional  Law,"  p.  105. 
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T.  K  Holland  obserred  that  'the  action  ot  the  Japanese  is  in 
foil  aooordanoe  with  the  letter  and  spirit  of  all  four  articles 
o{  the  Declaration  of  Paris."^  Baron  Snyematsn  afterwards 
rendered  an  express  and  anthoritatiTe  soppOTt  to  the  accuracy 
of  this  statement.'  In  the  eady  months  of  the  Bnsso- 
Japanese  War  it  was  stated  that  all  appeals  for  the  restita- 
tion  ot  neutral  cargoes  on  board  captured  ^issian  steamers 
had  been  dismissed  bj  the  Sasebo  Prise  Court*  This  may 
hare  been  one  of  the  circomstances  indocing  the  condosion 
that  Japan  has  not  joined  the  ranks  of  the  signatories  of  the 
Declaration  of  Paris.  But  eyen  as  stated,  this  inference 
was  not  entirely  justified,  because  the  cargoes  may  have 
been  contraband  of  war;  and  it  is  dear  that  it  must  be  dis^ 
missed  in  view  of  the  letters  of  Professor  T.  K  Holland  and 
Baron  Suyematsu.  The  indefiniteness  of  the  Declaration  of 
Paris  cannot  be  remedied  eren  by  the  addition  of  powerful 
maritime  States  to  its  list  of  signatories.  As  &r  as  tiie  usage 
of  blockade  is  coDcemed>  nothing  that  has  happened  during 
the  Busso-Japanese  War  could  justify  the  conclusion  that 
Japan  does  not  admit  the  necessity  of  the  effectiveneBs  of  a 
blockade,  which  is  the  sole  postulate  of  the  Declaration  of 
Paris  on  the  subject. 
Unilatenl  act  At  the  commencement  of  the  Crimean  War  in  1854  England 
UodUde  to  be  ^^^  France  declared  their  intention  ^  to  maintain  the  right  of 
•flectiye.  |^  belligerent  to  prevent  neutrals  from  breaking  any  eiSectiye 
blockade  which  may  be  established  with  an  adequate  force 
against  the  enemy's  ports,  harbours,  or  coasts.** 

Greneral  Halleck  obsenres  that  this  declaration  was  a  virtual 

condemnation  of  paper  blockades,  although  it  was  in  form  a 

mere  temporary  order. 

Decisions  on        The  facts  in  the  case  of  the  Merewnua,  (1798)  1  C.  Bob.  80, 

SSsutraofls    82,  were  that  a  German  vessel  was  seized  at  Yarmouth  for 

of  ft  blockade.  im  attempt  to  violate   the   blockade  of  Amsterdam,  after 

having  been  notified  of  the  blockade  by  a  king's  ship  in  the 

TexeL    She  had  previously  been  seized,  and,  after  having  been 

restored,  was  arrested  again  at  Yarmouth. 

1  2Viiiet,  March  14, 1905.  •  Hud.,  Ifaich  16, 1905. 

•  Ibid.,  Mftj  27, 1901. 
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In  this  case  Sir  W.  Soott  observed  it  is  necessary  to  inquire, 
in  order  to  ascertain  liability  for  an  alleged  breach  of  blockade, 
^' Was  there  an  actual  blockade?  Was  it  notified?  Was  it 
yiolated  ?  If  all  these  points  can  be  established,  confiscation 
must  necessarily  follow."  On  the  question  of  efiectiyeness, 
Sir  W.  Scott  observed— 1 

''It  is  said  that  this  passage'  to  the  Zuyder  Zee  was  not 
in  a  state  of  blockada  But  the  sliip  was  seized  immediately 
on  entering  it ;  and  I  know  not  what  else  is  necessary  to 
constitute  olockade.  The  Powers  who  formed  the  armed 
neutrality  in  the  last  war  understood  blockade  in  this  sense ; 
and  Bussia,  who  was  the  principal  party  in  that  confederacy, 
described  a  place  to  be  in  a  state  of  blockade  when  it  is 
dangerous  to  enter  into  it." 

In  the  case  of  the  Betsey,  (1798)  1  Bob.  92a,  93,  Sir  W.  Scott 
observed  that  the  evidence  of  a  blockade  should  be  clear  and 
decisive;  and  the  a£Sdavit  of  a  captor  was  considered  in- 
adequate in  tiiat  case.  A  port  may  be  said  to  be  completely 
invested  when  a  number  of  vessels  are  stationed  round  the 
entrance  so  as  to  cut  off  all  communication.  But  to  issue  a 
proclamation  declaring  territories  like  Martinique,  St.  Lucie, 
and  Ouadaloupe  to  be  put  into  a  state  of  blockade  at  the  same 
time  is  to  entertain  '^  a  very  loose  notion  of  the  true  nature  of 
a  blockade."  The  Lords  of  Appeal  had  determined  that  the 
proclamation  of  a  oommander-in-chief,  without  actual  invest- 
ment, is  no{  in  itself  8u£Scient  to  constitute  a  legal  blockade. 
A  blockade  is  not  rendered  effective  because  there  is  a  danger 
of  meeting  cruisers  in  the  region ;  and  a  port  which  is  declared 
in  ''a  state  of  siege"  is  not  necessarily  blockaded.^  This 
last  conclusion  of  Sir  W.  Scott  is  capable  of  illustration  in 
the  Busso-Japanese  War.  It  was  announced  on  February  13, 
1905,  that  the  fortress  of  Yladivostock  was  declared  to  be  in 
**  a  state  of  siege,"  and  that  the  acting  commander  was  invested 
with  all  the  powers  of  commander-in-chief  as  regards  the  civil 
population.  In  the  Betsey,  (1798)  1  0.  Bob.  92a,  94,  Sir  W. 
Scott  observed,  with  reference  to  the  statement  of  the  master 

1  IMd.,  mtpra,  p.  84.  *  The  Ylie  paasage. 

'  The  Betmtf,(ym)  1  C.  Bob.  94. 
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in  that  case,  that  the  expression  ^''state  of  si^e'  is  a  term  of 
the  new  jargon  of  France,  which  is  sometimes  applied  to 
domestic  disturbances." 

While  Yladiyostock  has  been  placed  in  a  state  of  siege  it 
does  not  seem  to  have  been  blockaded.  There  has  certainly 
not  been  any  notification  of  the  blockade  to  neutral  Powers. 
In  view  of  the  command  of  the  sea  maintained  by  the  Japanese, 
and  the  &ct  that  Japanese  cruisers  were  patrolling  the  Tsu- 
shima and  Tsugaru  Straits,  the  maritime  approaches  to 
Yladiyostock,  a  question  may  arise  whether  there  is  not  a 
de  faeto  blockade.  But  by  the  existing  prize  law  of  Japan, 
March  7,  1904,  naval  commanders  are  instructed  to  notify  the 
fact  of  blockade  as  far  as  possible  to  the  competent  authorities 
and  the  consuls  of  the  neutral  Powers  within  the  circumference 
of  the  blockade.^  It  seems  that  this  has  not  been  done, 
and  it  must  be  concluded  that  Yladiyostock  is  not  blockaded,* 
though  the  point  cannot  be  established. 

In  the  case  of  the  Oinxtstian,  (1864)  2  WaU  185, 149,  Chief 
Justice  Chase  observed — 

**  The  object  of  blockade  is  to  destroy  the  commerce  of  the 
enemy,  ana  eripple  his  resources  by  arresting  the  import  of 
supplies  and  the  export  of  products.  It  may  he  made  effectual 
by  batteries  ashore  as  well  as  by  ships  afloat  In  the  case  gI 
an  inland  port  the  most  effective  blockade  would  be  main- 
tained by  batteries  commanding  the  river  or  inlet  by  which  it 
may  be  approached,  supported  by  a  naval  force  sufficient  to 
warn  off  innocent  and  capture  offending  vessels  attempting  to 
enter.** 

This  case  decided  that  the  occupation  of  a  city  by  a  blockad- 
ing belligerent  does  not  terminate  a  public  blockade  of  it 
previously  existing,  the  city  itself  being  hostile,  the  opposing 
enemy  in  the  neighbourhood  and  the  occupation  limited, 
recent,  and  subject  to  the  vicissitudes  of  war.    Still  less  does 

1  It  was  noticed  in  the  ease  of  the  Eofnung,  (1805)  6  C.  Bob.  112,  that  Lord 
Cdlingwood,  when  he  blockaded  Cadis  de  Noto  on  June  8, 1805,  after  Sir  John 
Ord  had  beoi  diiyen  off  on  April  10  by  a  soperior  foroe,  addressed  a  letter  to  the 
foreign  consols  at  Cadis,  notifying  them  of  the  practical,  though  not  legal,  re- 
•omption  of  the  blockade. 

'  IVmss,  BCaich  10, 1905. 
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it  terminate  a  blockade  proolaiined  and  maintained  not  only 
against  that  city,  but  against  the  port  and  district  commercially 
dependent  upon  it  and  blockaded  by  its  blockade.  The  facts 
in  the  case  arose  out  of  the  siege  and  blockade  of  New  Orleans. 
The  city  of  New  Orleans,  and  the  forts  commanding  its 
approaches  from  the  golf,  were  oaptored  daring  the  last  days 
of  April,  1862,  and  military  possession  of  the  city  was  taken 
on  May  1.  On  May  4  the  British  steamer  dreassian  was 
captored  by  the  United  States  for  an  attempted  violation  of 
blockade,  and  was  condemned.  The  principle  of  this  decision 
has  apparently  determined  some  incidents  of  the  Basso- 
Japanese  War.  Thongh  Port  Arthar  was  formally  entered  by 
the  Japanese  on  January  8, 1905,  the  Japanese  administration 
only  declared  the  Lian  riyer  open  on  March  28,  though  it  was 
stated  that  a  large  fleet  of  merchantmen  had  aocnmolated  at 
Dalny,  Takn,  and  Chifa.  But  it  seems  clear  that  the  reason 
for  delay  was  the  danger  of  floating  mines. 

In  the  Baigcnry,  (1864)  2  Wallace  474,  it  was  held  that  the 
&ct  that  the  master  and  mate  saw  no  blockading  ships  off  the 
port  where  their  yessel  was  loaded,  and  from  which  she  sailed, 
is  not  enough  to  show  that  a  blockade,  once  established  and 
notified,  has  been  discontinued.  In  this  case  Chief  Justice 
Chase  considered  that  the  fact  that  neither  master  nor  mate 
saw  any  vessels  when  they  entered  Calcasieu  Pass  was  counter- 
balanced by  an  admission  of  the  master  that  he  had  seen 
blockading  ships  when  going  towards  the  coast  of  Louisiana 
four  months  preyiously.^  This  inference  would  go  fetr  to 
yindicate  the  contention  of  Hautefeuille,  that  the  federal 
blockade  of  the  Southern  States  was  in  principle  a  paper 
blockade.  Such  a  dictum  is  not  consistent  with  the  decisions 
of  Lord  Stowell. 

In  the  case  of  the  Eendriek  and  Maria,  (1799)  1  C.  Bob. 
146,  where  a  Danish  yessel  was  captured  for  attempting  to 
yiolate  the  blockade  of  Amsterdam,  and  the  only  other 
vessels  in  sight  at  the  time  were  two  Danish  merchantmen. 
Sir  W.  Scott  construed  the  fEtcts  in  fiayour  of  the  claimant 
saying,  ^The  sight  of  one  yessel  would  not  certainly  be 

>  Hud.,  mpnh  480. 
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8a£Scient  notice  of  a  blockade,  and  therefore  it  is  necessary 
that  it  should  be  signified  to  me  that  there  was  a  blockade 
de  facto  **^  It,  however,  appears  from  another  case  that  Sir 
W.  Scott  thought  that  two  vessels  were  proof  of  a  blockade 
de  fado,  when  there  were  other  blockading  vessels  operating 
nearer  the  port,  ^for  surely  it  is  not  necessary  that  the  whole 
blockading  force  should  lie  in  the  same  tier."'  It  is  quite 
sufficient  when  there  are  only  two  in  the  exterior  line.  In  the 
case  of  the  blockade  of  the  port  of  Trinity,  Martinique,  the  court 
held  that  one  vessel  was  competent  to  maintain  the  blockade  of 
one  port  and  co-operate  with  other  vessels  at  the  same  time 
in  the  blockade  of  another  neighbouring  port  The  reason 
assigned  was,  that  the  question  of  the  competency  of  the 
force  was  solely  for  the  commander  of  the  station,  and  as  he 
considered  the  force  adequate,  there  was  nothing  left  to  discuss.^ 

It  is,  perhaps,  to  be  observed  that  this  was  not  a  decision 
of  Lord  Stowell's,  and  it  certainly  seems  inconsistent  with  his 
dictum  that  mere  liability  to  meet  a  cruiser  does  not  con- 
stitute a  blockade.^  However,  in  the  case  of  the  Nancy 
the  court  held  that  ''the  periodical  appearance  of  a  vessel 
of  war  in  the  offing  could  not  be  supposed  a  continuation  of 
blockade.''^  According  to  the  decision  of  the  court  of  the 
United  States  in  the  case  of  the  Baigorry,  (1864)  2  Wall  474, 
the  fact  that  the  neutral  master,  while  in  the  blockaded  port, 
saw  steamships  at  intervals,  was  considered  sufficient  indication 
to  him  that  the  port  was  blockaded. 

In  the  case  of  the  Andromeda,  (1864)  2  Wall.  481,  it  was 
considered,  though  the  fact  did  not  constitute  the  basis  of  the 
decision,  that  a  blockade  was  not  ineffective,  though  continual 
entries  in  the  log-book  of  the  captured  vessel  showed  that  in 
clear  weather  no  blockading  vessels  were  to  be  seen  off  the 
port. 

The  least  that  can  be  said  is  that  these  decisions,  arising 
out  of  the  events  of  the  American  Civil  War,  tend  to  impair 
the  harmony  which  Sir  B.  Phillimore,  writing  in  1857,  declared 

>  Hud.,  ttttmi,  147.  <The3r0p<iffMi«,(1799)iaBob.l7O,  172. 

'  The  Nanep,  (1809)  1  Acton,  63, 6i. 
«  BH$0y,  (1798)  1  C.  Bob.  92a,  94.  •  The  Nanesf,  (1809)  1  Acton,  57, 59. 
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to  exist  upon  every  point  of  blockade,  between  the  deciBions 
of  the  prize  courts  of  this  country  and  those  of  the  United 
States.^ 

In  Oeipd  v.  Smith,  (1872)  L.  R  7  Q.  B,  404,  it  was  held 
that  a  blockade  is  ''a  restraint  of  princes,'^  and  that,  therefore, 
a  shipowner  is  justified  in  throwing  np  a  contract  when  the 
further  performance  of  the  contract  within  a  reasonable  time 
is  preyented  by  blockade.  In  this  case,  on  the  subject  of  the 
effectiveness  of  a  blockade,  Oockbum,  O.J,,  observed — 

*^  In  the  eye  of  the  law  a  blockade  is  effective  if  the  ships  are 
in  such  numbers  and  position  as  to  render  the  running  of  the 
blockade  a  matter  of  daneer,  although  some  vessels  may 
succeed  in  getting  through.^^ 

Mr.  W.  E.  Hall  observes  that  a  large  number  of  successful 
evasions  may  be  insufficient  to  destroy  the  legal  efficiency  of 
a  blockade.'  A  blockade  is  taken  off  where,  from  motives  of 
civility  or  other  reasons,  ships  not  privileged  to  enter  or 
come  out  are  allowed  to  do  so  by  the  commander  of  the 
blockading  squadron.^  The  reason  is  that  blockade  is  a 
uniform  universal  exclusion  of  all  vessels  not  privileged  by 
law;  and,  therefore,  if  some  are  permitted  to  pass,  others  will 
have  a  right  to  infer  that  the  blockade  is  rabed.  The  object 
of  blockade  being  to  interdict  the  maritime  access  of  all 
neutral  commerce  to  the  blockaded  port,  vessels  ^'not  privi- 
leged to  enter  or  come  out"  are  '^ neutral  merchant  vee»els,*' 
and  not  the  public  vessels  of  neutral  States,'  or  vessels  des- 
patched by  mmister  of  neutral  State  resident  in  the  country 
to  which  the  blockaded  port  belongs  for  the  purpose  of  carry- 
ing home  distressed  mariners  of  the  minister's  country.' 

The  following  is  a  brief  summary  of  the  views  of  modem  Opmion  of 

continental  jurists  on  the  subject  of  the  effectiveness  of  a^^^^JI^^ 

blockade.    Mr.  W.  E.  Hall,  while  admitting  that  their  views  ^JJ^*^- 

effeetiTeneof 
1  Cf.FhmiiiiQie,*'LiieniatioiialLaw,''ToLiiLp.887;«DdHaU'8<'Liteniat^^ 
Law,"  5th  6d.,  pp.  694, 688, 709. 
'  Ibid.,  Mipra,  p.  410. 
»  "  IntematiQnal  Law,**  701. 
«  The  BoOa,  (1807)  6  Bob.  864, 872. 

*  HaU'8  <<  Intemational  Law,'*  6th  ed.,  p.  711. 

•  The  Bom  in  BIboM,  (1815)  IDods.,  p.  58. 
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aie  sopported  by  treaty  previoiis  to  the  Dedaraticm  of  Paris, 
coiisiden  tbat  they  not  aolj  oonfliot  with  the  Dedantiiui,  bat 
also  with  anthoritatiye  nsage.^ 

First.  The  immediate  entrance  to  a  port  must  be  guarded 
by  stationary  Tessels.* 

Second.  The  immediate  entrance  most  be  goarded  so  as  to 
expose  any  ships  numing  in  to  a  cross-fire.* 

Third.  Any  accidental  ciroomstance  which  makes  it 
temporarily  possible  to  go  in  puts  an  end  to  the  blockade, 
and  jnstifles  a  yessel  attempting  to  enter.^ 

Mr.  W.  K  Hall  most  be  considered  as  referring  exdnmyely 
to  English  and  American  nsage  when  he  says*  that  the 
Talue  of  the  aboye  yiews  of  modem  ccmtinental  jurists  are 
inconsistent  with  anthoritatiye  usage.  The  Fr6n(di  Nayal 
Instructions  of  1870,  issued  when  Admiral  Bouet  Willaumez 
blockaded  the  German  ports  in  the  North  Sea  and  Baltic, 
proyided  that,  in  the  yery  terms  employed  by  Ortolan  and 
Hautefeuille,  ''a  blockade  is  raised  by  any  interruption  what- 
eyer.**  It  was,  howeyer,  additionally  proyided  that  it  would 
be  considered  to  constitute  a  breach  of  blockade  for  a 
neutral  to  take  adyantage  of  the  absence  of  the  blockading 
squadron,  unless  she  had  preyiously  ascertained  its  absence 
elsewhere.* 

1  «UteniAttoDia  Law/'  p.  708. 

*  Hefltor,!.  155;  Oitolui,  a  828;  Ctlro,  i.  S567;  Oeffnor,  a.  17a 
<  HMief eidlle,  i.  iz.  e.  ii.  t.  L 

«OrtolAn,ii844;  HMtefenille,  i  ix.  c  il  1. 1,  art  1. 

*  W.  B.  Hdl*8  <<Intanuittoiial  Law,*  p.  708. 

*  Nora. — The  gptirely  indacktre  nature  of  the  Frmch  blockade  in  187D,  etpecudlj 
wbes  it  i8  ranembered  that  it  wm  eondoeted  in  great  force,  leeoii  the  most  apt 
hiftorical  iniUnoe  of  the  condnaioa  of  Sir  H.  6.  Maine^  that  hiockades  of  a 
Bnropean  littoral,  tnch  at  that  maintained  bj  thlf  ooantrj  dnring  the  great  war, 
haTe  becooie  of  no  Talne  owing  to  the  railwaj  fjatem.  The  etinadroo  of  Admiral 
Booet  WUlamnflB  consifted  of  fifteen  ironclad  tUpe  and  twelre  other  Teoseb.  But 
the  belligerent  expedieocj  of  iti  operationB  wm  from  the  first  recognised  to  depend 
entirelj  on  the  laeeeM  of  the  Freoch  anniei  (**  Ann.  Beg.,"  1870,  p.  189);  and 
owing  to  the  etrlj  defeats  of  the  French  armj,  the  fleet  wee  withdrawn  in  October 
withoat  haTing  effected  anything  of  nument.  It  ii  obriow,  tnm  the  point  of 
▼lew  of  interception  of  neiknl  eommerce,  that  the  railwaj  mnst  hare  been  at 
deciiiTe  a  factor  in  defeating  the  actual  Uockade  of  the  German  ports  in  1870  as  it 
would  be  in  the  case  hjpotheticallj  addneed  bj  Sir  H.  8.  Bftine— the  blockade  of 
the  coast  of  France.  Bat,  as  has  been  pointed  ont,  the  signal  eiqieiienoes  of  1898 
and  1904  seem,  no  less  oondnsiTelj,  to  aeoentnate  the  Talne  of  blockade  in  recent 
times,  idkea  it  is  accompanied  bj  a  si^ge. 
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The  principle  of  the  effectiYenesB  of  a  blockade  not  being  in  Necessity  of 
controversy  since  the  Declaration  of  Paris,  1856,  art.  4,  it  is^ion^f  ^ 
necessary  to  assume  that,  for  purposes  of  international  law,  a  ^^oc^^®- 
blockade  means  an  **  effectire  blockade/'  But  as  blockade  is 
a*high  act  of  sovereignty  inflicting  a  universal  obligation  on 
neutral  commerce,  it  is  right  that  the  subjects  of  neutrals 
should  be  notified,  either  diplomatically  or  individually,  of  its 
institution.  This  principle  is  as  well  established  as  the 
requisition  of  effectiveness,  though  the  Declaration  of  Paris  is 
silent  on  this  head.  Broadly  speaking,  there  exists  no  contro- 
versy as  to  the  necessity  of  notification  either  in  theory  or 
usage.  But  great  variance  exists,  and  has  existed,  since  the 
Convention  of  the  Second  Armed  Neutrality  as  to  the  form 
which  the  notification  of  blockade  should  take.  While  the 
English  and  American  usage  is  always  to  give  either  diplo- 
matic or  special  notification,  and  sometimes  both,^  the  rule 
of  the  usage  enforced  by  France,  Italy,  Sweden,^  and  Spain,^ 
is  that  the  neutral  is  only  amenable  to  the  penalties  of 
violation  of  blockade  when  he  attempts  to  enter  the  blockaded 
port  after  having  received  special  notification  on  the  spot 
Among  the  authoritative  writers  Grotius^  impliedly  insists  on 
the  necessity  of  notification  since  he  imposes  the  knowledge  of 
the  neutral  as  a  condition  of  the  exercise  of  the  belligerent 
right.  Bynkershoek  and  Yattel  are  silent  on  the  subject  of 
notification  as  an  indispensable  condition  of  the  belligerent 
right  Both,  indeed,  allude  to  belligerent  decrees  or  procla- 
mations of  blockade,  but  only  do  so  to  criticize  their  obligatory 
force  on  neutral  States,  when  they  are  not  enforced  by  the 
presence  of  a  competent  blockading  squadron. 

According,  therefore,  to  the  English  and  American  usage,  Bj  English 
blockades  are  susceptible  of  a  division  into  two  classes,  accord-  ^^SS^ 
ing  to  the  nature  of  the  notification  by  which  the  neutral  *J?.*<^°"*^^ 
master  is  affected  with  the  knowledge  of  the  blockade,  render-  waoxhng  to 
ing  him  amenable  to  the  penalties  of  the  law  of  nations  for  its  fnmiBhed  hj 
yiolation.  ^^^^ 

>  Ci  the  Uoekftde  prodamAtion  of  Frendent  licKinl^,  April  27, 189S,  dedariiig 
a  hloekade  of  the  north  ooMt  of  Cah«,  in  Time$, 
,   *  Ba]merinoq,««  Ber.de  Droit  Ini,"!.  220, 441. 

•  Negrin,  218.  « «<  De  Jure  BeUi  ac  Fade  ,**  L  UL  eap.  L  f.  5,  art  8. 
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In  order  that  a  blockade  may  be  valid  it  most  be  either 
(a)  a  pablic  or  goyemmental  blockade  diplomatically  notified, 
or  (b)  a  defado  blockade  accompanied  by  notification  on  the 
spot  given  by  a  yessel  of  the  blockading  squadron. 

According  to  the  opposed  foreign  osage,  thongh  not  accord- 
ing to  the  theory  of  foreign  jnrists,  there  is  no  snch  thing  as 
a  diplomatically  notified  blockade,  and  therefore  the  only 
valid  form  of  blockade  is  the  de  facto  blockade,  with  the 
""  notification  spieiaW  dating  from  the  |  Second  Armed 
Neutrality,  1800.^ 

Special  warning  was,  before   1800,  always  required    by 

the  Prize  Tribunals  of  this  country  in  the  case  of  de  fado 

blockades,  but  is  confined  to  this  instance,'  except  in  the  case 

ModflTO  where  evidence  is  unnecessary  because  of  the  notoriety  of  the 

JjtSifc^  blockade.     Ortolan  (iL  335-341)  and  Calvo  (s.  2581)  con- 

^^JJl^^J"  sider  that  special  notification  is  essentiaL    But  Pistoye  and 

of* blockade.  Duverdy  (L  370)  and  Hautefeuille  (t.  iz.  c  iL  s.  ii.)  consider 

that  both  diplomatic  and  special  notification  ought  to  be 

given.    It  is  of  some  interest  to  recall  Lord  StoweU's  remark, 

that  the  purpose  of  notification  was  ''better  obtained**  by 

personally  informing   the   neutral  master  than    by  public 

notification.^    But  this  cannot  be  construed  as  an  admission 

by  Lord  Stowell  that  public  notifications  of  blockade  were 

inadequate.      On  the    contrary.  Lord   Stowell,  on   another 

occasion,  observed  that  it  would  be  the  most  nugatory  thing 

in  the   world  if  individuals  were  allowed  to  plead  their 

ignorance  of  public  notifications  of  blockade.^ 

The  view  of  jurists  laid  down  by  the  Institute  of  Inter- 
national Law  seems  to  imply  the  necessity  of  a  diplomatic 
notification,  which  ''  must  not  only  define  the  limits  in  latitude 
and  longitude,  and  the  precise  moments  of  its  commencement^ 
but  also  state  the  time  granted  to  merchant  vessels  for  unload- 
ing, relading,  and  leaving  the  port^ 
The  commander  of  the  blockade  must,  moreover,  give  notice 

1  De  Martenf,  <*Bec,"  TiL  172. 

*  The  Blerouriui,  (1798)  1  C.  Bob.  80^  88. 
»  Ibid. 

«  NeptmiuB,  (1799)  2  C.  Bob.  110, 112. 

•  «B^:lem6iit  dee  Prisea,**  1882, 1883,  and  1887,  arts.  7  andse. 
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of  it  to  the  authorities  and  consuls  at  the  blockaded  place. 
The  same  formalities  are  necessary  after  the  re-establishment 
of  a  blockade  which  may  have  ceased  to  be  effectivey  or  when 
the  blockade  is  extended  to  new  places.^ 

The  subject  of  diplomatic  notification  is  treated  with  great  General 
care  by  General  Halleck.'    In  form,  it  is  an  official  communi-  diplomats  or 
cation  from  the  belligerent  to  the  authorities  of  neutral  states.  P^  ^^' 

In  substance,  it  is  a  notice  that  (1)  a  certain  port  will  be  blockade. 
blockaded  on  and  after  a  certain  date;  or  that  (2)  it  is  the      ^"^^ 
intention  of  the  belligerent  to  proceed  to  blockade  certain 
ports  or  harbours. 

A  subsequent  notice  of  the  actual  commencement  of  the 
blockade  is  given  as  matter  of  courtesy.  In  the  case  of  the 
Spanish-American  War  of  1898,  the  diplomatic  notification 
given  was  of  the  actual  commencement  of  the  blockade.  But 
the  proclamation,  as  has  been  already  observed,  provided  that 
special  notification  should  be  given.  This  appears  to  be  the 
American  usage;  the  Federal  proclamation  of  April  9, 1861, 
also  provided  that  vessels  would  be  individually  warned,  but 
it  seems  that  this  was  only  conceded  in  the  case  of  vessels 
coming  from  a  distance.  General  Halleck  specifically  states 
that,  under  this  proclamation  of  1861,  special  notification  was 
not  necessary  when,  at  the  time  of  capture,  the  neutral  knew 
of  the  blockade.^ 

The  distinction  between  a  public  or  governmental  and  a  de 
fcuto  blockade  is  based  on  evidence.  In  the  former  case  the 
onus  prdbandi  of  proving  that  the  blockade  does  not  exist 
lies  on  the  claimant,  a  notified  blockade  being  presumed  to 
exist  till  the  notification  is  revoked.  In  the  case  ot  a  de 
faeto  blockade  there  is  no  presumption  as  to  continuance, 
and  the  captor  must  prove  that  it  existed  at  the  date  of  the 
seizure. 

A  notified  blockade  is  regarded  as  valid  by  the  English  or 
American  view,  because  notice  to  the  neutral  Government  is 

» Arts?. 

'  *<  International  Law,**  toL  11.  c  xxt.  pp.  182-218. 

*  Hiawaiha,  Blatchford,  P.  C.  1;  Ciroa$9ian,  IL  Wall.  151;  Nereids,  Iz. 
Oraneb^iiO. 
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regarded  as  oonstmctiYe  notioe  to  all  its  sabjecta.^  In  a  case 
ariamg  oat  of  the  blockade  of  Hayre  in  1798,  Sir  W.  Soott 
obserred — 

^The  notification  of  the  blockade  of  that  port  was  made 
on  Febroary  23,  1798,  and  this  transacticm  happened  in 
Norember  of  that  year;  the  effect  of  a  notification  to  any 
foreiffn  Grovemment  woold  clearly  be  to  indnde  all  the 
inhabitants  of  that  nation  (it  was  liie  case  of  a  Pmssian 
ship) ;  it  would  be  the  most  nugatory  thing  in  the  world,  if 
indiTidoals  were  allowed  to  pl^  their  ignorance  of  it;  it 
is  the  duty  of  foreig;n  Goremments  to  oommonicate  the  infor- 
mati<m  to  their  subjects,  whose  interests  they  are  bound  to 
protect  I  shall  hold,  tiierefore,  tha£t  a  neutral  master  can 
never  be  heard  to  aver  against  a  notification  of  blockade, 
that  he  is  ignorant  of  it  If  he  is  really  ignorant  of  it,  it 
may  be  a  subject  of  representatiim  to  his  own  GrOTemment, 
ana  may  raise  a  claim  of  compensation  from  them;  but  it 
can  be  no  plea  in  the  court  of  a  belligerent  In  the  case 
of  a  blockade  de  facto  only,  it  may  be  otherwise,  but  this  is 
the  case  of  a  blockade  by  notification ;  another  distinction 
between  a  notified  blockade  and  a  blockade  existing  defaeio 
only  is,  that  in  the  former  the  act  of  sailing  to  a  Uockaded 
place  is  sufficient  to  constitute  the  offence.''  ^ 

Bk)ckad«i0        The  requisition  of  the  notification  wpiciaiU  by  the  Second 
'noiificatioii  on  Armed  Neutrality  and  by  France  suggests  that  there  was 
T^ifof^     substantial  agreement  between  English  and  continental  usage 
^^^*^>s      in  the  case  of  de  facto  blockade,  but  that  such  agreement  is 
confined  to  this  form  of  blockade.     On  the  other  hand. 
Admiral  Courbet's  proclamation  of  the  blockade  of  Formosa 
in  1884  seems  to  show  no  less  clearly  that  French  usage 
no  longer   requires   the  notification  wpSdaU.     This  would 
finally  remoye  the  difference  between  the  usage  of  France 
and  England.    Both  Powers  would   then  consider  notifica- 
tion to  the  neutral  States  as  constructiyely  notification  to 
each  of  its  subjects;  while,  of  course,  special  warning  would 
continue  to  be  giyen  in  the  case  ot  9k  de  facto  blockade, 
according  to  the  usage  of  both  countries. 
If  a  neutral  yessel  is  specially  warned  by  a  yessel  of  the 

1  Kent,  *<Ooiiim.  on  Am.  Law,"  toL  tL  pp.  147,  148;  FhiUimofe,  **Iiitar- 
national  Law,"  toL  vol  •.890;  Dimt  on  **Iiis.,'  foL  i  p.  659;  /on^is  PilroiiaOa, 
2  Bob.  181 :  4Mt  oimI  ifWM,  5  Bob.  79 ;  the  Falvoari,  2  Bob.  128. 

*  ^hj^bmm,  (1799)  2  C.  Bob.  110, 112. 
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blockading  squadron,  a  blockade  de  faeto  is  proved  to  exist. 
Immediate  arrest  is  proof  of  sufficient  force  to  blockade.^ 
A  blockade  de  faeto  differs  from  a  public  or  governmental 
blockade:  (a)  in  the  scope  of  the  radius  within  which  the 
belligerent  may  exercise  his  right  of  arrest  for  breach  by 
ingress;  (&)  in  the  liability  to  be  terminated  by  any  inter- 
ruption, there  being  no  presumption  as  to  continuance. 

But  it  is  only  in  the  case  of  breach  by  ingress  that  the 
neutral  must  be  specially  warned  before  the  penalty  can  be 
increased.  After  a  blockade  de  faeto  has  existed  any  length 
of  time,  according  to  a  decision  of  Lord  Stowell*  it  is  impos- 
sible for  those  within  to  be  ignorant  of  the  forcible  suspension 
of  their  commerce ;  the  notoriety  of  the  thing  supersedes  the 
necessity  of  particular  notice  to  each  ship.  In  a  case  of  a 
blockade  de  faeto  and  attempt  by  ingress,  Sir  W.  Scott 
declined  to  consider  the  notoriety  of  the  blockade  sufficient 
evidence  in  the  special  case  of  a  neutral  vessel  sailing  from 
a  port  of  a  belligerent  to  the  blockaded  port  of  his  ally.' 
The  court  declined  to  press  too  rigidly  the  consequences 
arising  from  general  inference  in  this  case,  because  information 
may  be  supposed  to  travel  with  much  uncertainty  to  a  ship 
lying  in  belligerent  ports.  But  it  seems  only  reasonable  to 
deduce  from  this  case  that  in  Sir  W.  Scott's  view  where  the 
neutral,  who  attempts  to  enter  a  blockaded  port,  sails  from 
a  neutral  port,  general  notoriety  of  a  blockade  may  be 
sufficient  evidence  to  Imn.  In  view  of  the  improved  effective- 
ness of  modem  communications,  it  is  a  little  difficult  to  sup- 
pose that  the  principle  of  the  decision  of  the  Tutela  would 
now  be  upheld.  If  Cadiz  were  blockaded  at  the  present  day, 
under  circumstances  of  general  notoriety,  the  fistct  would 
certainly  be  known  at  Bordeaux. 

In  the  Hare,  (1810)  1  Acton's  Bep.  252,  261,  which  was  the 
case  of  a  breach  by  egress  of  a  cJd  faeto  blockade.  Sir  Wm. 
Grant,  M.B.,  observed:  ^From  the  general  notoriety  of  the 
circumstances  attending  it,  the  parties  should  have  considered 
it  as  an  actual  blockade  in  full  force  and  effect."^    In  this 

*  Vfxmw  JudUh,  (1799)  1  C.  Bob.  150, 152.  <  Ibid. 

*  Tutda,  (1805)  6  0.  Bob.  177.  «  Ibid.,  iupra,  p.  261. 
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case,  therefore,  ship  and  cargo  were  condemned  on  the  gronnd 
of  notoriety.    Sir  B.  Phillimore  observes  that— 

^  the  law  of  blockade  underwent  a  minute  examination  in  a 
judgment  of  the  judicial  committee  during  the  present  {i.e. 
Crimean)  war,  but  no  new  principle  appears  to  have  been 

E^mulgated.      The    Franciska    and    the   Johanna    Maria, 
ports  of  Gases  in  the  Admiralty  Prize  Court  and  Court 
of  Appeal,  voL  i  pt  ii  p,  287/'  ^ 

The  FrwneUka  was  the  case  of  a  Danish  yessel  captured  on 
Hay  22,  1854,  off  Lyser  (H  at  the  entrance  of  the  Gulf  of 
Biga,  for  a  breach  of  the  blockade  of  that  port  The  yessel 
was  captured  after  notification  of  intention  to  blockade,  but 
before  notification  of  the  fEtct  At  the  date  of  arrest,  there* 
fore,  it  was  only  a  de  facto  blockada  The  Bight  Hon.  T. 
Pemberton  observed  in  the  Privy  Council — 

**Ii  a  blockade  de  facto  be  good  in  law  without  notification^ 
and  a  wilful  yiolation  of  a  known  le^al  blockade  be  punish* 
able  with  confiscation — ^propositions  which  are  free  from  doubt 
— ^the  mode  in  which  the  knowledge  has  been  acquired  by 
the  offender,  if  it  be  clearly  proT^  to  exists  cannot  be  of 
importance."  ' 

Mr.  W.  E.  Hall  considers  that  ^capture  on  the  ground  of 
notoriety  would  be  looked  upon  with  disfayour/'^  It  is  a 
little  difBcult  to  adopt  this  conclusion.  Notoriety  was 
sufficient  eyidence  of  a  blockade  according  to  Lord  Stowell ; 
and  the  principle  seems  to  be  confirmed,  rather  than  im- 
paired, by  improyement  of  communications.  Dr.  Lushing- 
ton,  whom  Mr.  W.  E.  Hall  quotes  as  his  authority,  admitted 
that  if  the  notoriety  of  a  blockade  were  uniyersal  it  was 
adequate  to  affect  neutrals.  The  point  has  great  interest  in 
connection  with  the  seizures  of  February,  1905,  of  yessels 
proceeding  to  Yladiyostock.  While  no  notification  has  been 
giyen,  an  impression,  for  which  it  cannot  be  said  there  is 

>  <*InteniatUmal  Law,"  toL  iii.  t.  820. 

*  The  FraneUka,  (1855)  10  Moore,  87, 58;  and  d  leferenee  to  Lord  StoweU's 
deeSsioii,  ibid.,  in  the  Adelaide,  N^pUMUi,  2  C.  Bob.  Ill;  the  SwUge  Bane, 
8  Bob.  824;  the  BoOa,  6  Bob.  867. 

•  «« International  Law,"  5th  ed.,  p.  696  and  note. 
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no  jnstifloation,  has  prevailed  that  it  is  a  case  of  de  faeto 
blockade. 

The  French  usage  has  been  to  require  special  notification  in 
all  cases  of  ingress.  The  French  official  instructions  given  to 
Admiral  Bouet  Willaumez  in  1870  were  silent  about  egress; 
but  it  seems  to  be  the  view  of  Mr.  W.  £.  Hall  that  Negrin 
(p.  213)  is  right  in  inferring  that  they  did  not  require  special 
notification  in  cases  of  vessels  coming  out  of  a  blockaded  port. 
Special  notification  is  necessary  in  English  practice  when  the 
neutral  vessel  sails  before  the  date  of  the  receipt  of  diplomatic 
notification  by  neutral  Government^  and  is  required,  therefore, 
in  one  instance,  even  when  it  is  not  the  case  ot  cl  de  faeto 
blockade.  Mr.  W.  K  Hall  observes  that  when  a  special  notifi- 
cation is  given  in  English  practice,  it  takes  the  same  form  as 
the  FrencL  This  consists  of  an  endorsement  on  the  ship's 
papers  of  the  fact,  date,  and  place  of  notification.  In  the 
Vrouw  Judith,  (1799)  1  0.  Rob.  150,  Sir  W.  Scott  observed— 

<<  It  is  certainly  necessary  that  a  blockade  should  be  intimated 
to  neutral  meroliants  in  some  way  or  other.  It  may  be  notified 
in  a  public  and  solemn  manner  by  declaration  to  foreign 
Gh>vemment8;  and  this  would  always  be  most  desirable, 
although  it  is  sometimes  omitted  in  practice:  but  it  may 
commence  also  de  faeto  by  a  blockading  force  giving  notice  on 
the  SDot  to  those  who  come  from  a  £stance,  and  who  may, 
therefore,  be  ignorant  of  the  fact."  ^ 

It  is  submitted  that  the  language  of  Sir  W.  Scott  in 
this  case  is  not  really  inconsistent  with  his  observations 
in  the  Mereuriua  (1798),  1  C.  Bob.  80,  82,  where  he  equally 
observed  that  the  purpose  of  public  notifications  being  the 
information  of  individuals,  that  purpose  was  **  better  obtained  " 
by  personally  informing  individuals  than  by  public  declarations 
between  Governments.  The  necessity  of  notification  is  at  least 
as  imperative  from  the  view  of  the  belligerent  as  it  is  from 
that  of  the  neutral  In  the  Neptunua,  he  observed  that  a 
blockade — 

^' ought  by  some  kind  of  communication  to  be  made  known, 
not  only  to  foreign  (Governments,  but  to  the  King's  subjectSi 

>  FroMo/tidiC^  (1799)10.  Bob.  150, 152. 
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and  particularly  to  the  Eing*8  omiaeriy  not  only  to  thoae 
stationed  at  the  blockaded  port,  but  to  oihetn,  and  especially 
considerable  fleets,  that  are  stationed  ff»  itinerej  to  such  a  oort 
from  the  different  trading  ooontries  that  may  be  supposea  to 
haye  an  interooorse  with  it**  ^ 

From  the  point  of  riew  of  the  belligerent,  therefore,  public 
notification  of  the  blockade  is  by  far  the  most  desirable;  and 
it  is  in  this  connection  that  it  was  probably  commended  by 
Sir  W.  Scott  in  the  Vrouw  JudUh.  His  obserrations  in  the 
Neptumm  are  of  considerable  historical  interest  They  afford 
a  complete  explanation  of  the  reason  why  this  coontry, 
in  most  of  her  great  wars,  adopted  diplomatic  notification  of 
blockade.  The  object  was  to  rouse  English  squadrons  to 
arrest  blockade  nmners,  and  the  extraordinary  success  of  the 
operations  of  the  British  fleet  in  the  Great  War  are  to  be 
attributed  partly  to  the  fact  of  diplomatic  notification  of 
blockade.  On  one  occasion  Lord  Stowell  had  eight  hundred 
cases  in  arrears,'  a  fact  which  attests  the  success  of  the  navy 
in  arresting  blockade  runners.  As  an  instance  of  the  fayourable 
interpretation  placed  by  English  Prise  Courts  on  diplomatic 
notification,  it  may  be  mentioned  that  it  was  held  in  the  case 
of  the  Adelaide,  (1801)  3  C.  Bob.  281,  285,  that  diplomatio 
notification  may  in  a  reasonable  time  bind  neighbouring  States. 
It  is  obseryed  by  Sir  H.  S.  Maine  on  this  subject — 

^  Under  modem  circumstances,  where  information  is  con- 

S^ed  oyer  the  ciyilized  world  by  newspapers  and  the  electric 
egraph,  it  certainly  seems  tnat  the  Knglish  practice  is 
sufficient  It  is  haroly  possible  that  there  should  be  an 
ignorance  nowadays  of  the  existence  of  an  established  blockade.'"' 

There  are  many  indications  that  the  practice  of  diplomatic 
notification  has  grown  in  esteem  since  Hautefeuille  denounced 
it  during  the  American  Ciyil  War.  Not  only  is  its  neces* 
sity  insisted  on  by  the  Institute  of  International  Law,  but 
Bluntschli  (s.  882)  and  Heffter  (s.  156)  consider  that  special 
notification  is  unnecessary.     The  recent  increase  of  nayal 

'  Nepimm,  (1799)  2  0.  B(^  110, 114, 115. 

*  Par  Dr.  St^enLiiriiiiigtan  in  the  i>iio(id8,08S5)  2  Spink^ 

•  Sir  H.  8.  BCaine'sLect,  **IiiienuitkiudLftw,''pp.  108, 109;  ef.  also  Ifr.  W.  E. 
Hidl's  «*  Intenutiofua  Law,*  698. 
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power  among  the  natioiis  of  the  world  seems  likely  to  pro- 
mote the  adoption  of  diplomatic  notification,  owing  to  its 
possessing,  as  Sir  W.  Scott  observed,  many  advantages  from 
the  point  of  view  of  a  naval  belligerent. 

On  the  former  French  view,  nentral  subjects  were  not  pre- 
sumed to  know  of  a  blockade  merely  because  a  belligerent  had 
transmitted  a  diplomatic  notification  to  the  neutral  Gh)vem- 
ment  The  neutral  who  attempted  to  enter  a  blockaded  port 
was  not  liable  to  the  penalties  imposed  for  violation  of 
blockade,  unless  he  had  received  special  notification,  and 
made  a-  subsequent  attempt  to  enter.  France  adopted  this 
practice  in  blockading  the  Mexican  ports  in  1838  and  the 
Argentine  Bepublic.  She  has  also  adopted  in  treaties  the 
view  that  special  notification  is  necessary.^  But  the  fEtct  that 
all  these  treaties  have  been  concluded  with  the  States  of  South 
America,  previous  to  the  laying  of  the  Trans- Atlantic  cable, 
and  none  subsequently,  seems  rather  to  indicate  that,  even  on 
the  French  view,  diplomatic  notification  is  sufficient  in  conse- 
quence of  the  improvement  of  communication  that  has  taken 
place  in  modem  times.  Above  all,  in  the  1884  blockade  of 
Formosa,  she  resorted  to  an  official  notification  of  blockade, 
and  entirely  abandoned  her  historic  self-imposed  obligation  to 
give  the  notification  spMaie  she  has  so  frequently  insisted  on 
by  treaty.  The  French  usage  of  the  requisition  of  special 
notification  has  been  adopted  by  treaty  between  other  States. 
But  the  dates  and  parties  are  as  significant  in  the  one  case  as 
the  other.^  It  is,  at  least,  of  historical  interest  to  observe  that 
while  it  was  Bussia  who,  according  to  Professor  de  Martens, 
introduced  the  usage  of  notification  9pMdle  by  the  Convention 
of  the  Second  Armed  Neutrality  of  1800,  she  has  not  affirmed 
the  usage  in  any  treaty  concluded  since  that  date.^ 

>  Vnth  BnzO,  1828  (De  Mirtens,  «<NoaT.  Bee.,"  viiL  60);  Venesada,  1848 
C<NoaT.  Bee.  GMn.,"  ▼.  172);  Ecuador,  1848  Obid.,411);  New  Grenada,  1844 
(ibid.,  viL  821);  with  Gnatexnala,  1848  QlAd.,  xii  11);  with  Chile,  1846  (ibid., 
XTi  L  10) ;  with  Honduras,  1856  (ibid.,  u.  154) ;  with  Niearagoa,  1849  (ibid.,  191). 

*  United  States  and  Sweden,  1816  (De  Martens,  <<Noii7.  Bee.,"  ir.  258); 
Hansealie  Towns  and  Mexico,  1828  (ibid.,  **  Noiit.  SnppL,"  I.  687) ;  United  States 
and  Sardinia,  1888  (ibid.,  xyL  266) ;  Austria  and  Mexico,  1842  (<"  Nony.  Bee.  0^.,** 
liL  448);  Argentine  Bepnblic  and  Pern  (ibid^  2*  S^.  ziL  448);  Italy  and  Umgnay 
Cibid.,  xii  664). 

<  Cf.  Mr.  W.  E.  HaU's  •<  International  Law,"  p.  606,  for  list  of  treaties. 
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General  Halleck  treats  official  pnblications  of  blockade  in 
the  newspapers  as  a  third  altematiye  to  dipbmatic  and  special 
notification. 

England,  in  the  Great  War,  relaxed  the  role,  in  the  case  of 
a  notified  blockade,  that  the  act  of  sailing  to  a  blockaded  place 
is  sufficient  to  constitote  the  offence  ^  when  the  vessels  came 
from  America,     This  makes  it  all  the  more  singular  that 
Calyo  (s.  2589)  should  consider  that  treaties  concluded  by  the 
United  States,  stipulating  that  vessels  may  sail  for  a  blockaded 
port  notwithstanding  the  existence  of  a  blockade,  have  the 
effect  of  proving  that  the  United  States  have  acceded  to  the 
French  usage.'    This  fact  is  pointed  out  by  Mr.  W.  K  Hall, 
who  does  not,  however,  seem  to  notice  the  support  given  to 
Calvo's  view  by  the  two  treaties  which  he  elsewhere  expressly 
states  the  United  States  concluded,  adopting  the  French  rule 
that  an  attempt  to  enter  a  blockaded  port  only  incurs  the 
penalty  for  violation  of  blockade  after  special  notification  on 
the  spot    Sir  B.  Phillimore  in  1857  observed  that  the  justice 
of  the  relaxation  in  favour  of  yessels  coming  from  a  distance  was 
becoming  impaired  in  view  of  increased  rapidity  in  transit.* 
But  since  1857  steam  has  diminished  the  duration  of  voyages 
by  one-halt    Except  in  the  case  of  sailing  vessels,  doubtleBS 
an  exception  of  material  importance,  it  is  impossible  to  see 
any  sufficient  reason  for  introducing  an  exception  to  the 
principle  that  the  act  of  sailing  to  a  blockaded  place  is  sufficient 
to  constitute  the  offence. 

The  conditions  precedent  to  the  institution  of  a  valid 
blockade  are,  therefore,  notification  and  effectiveness.  But  it 
is  equally  necessary  that  a  blockade  should  be  continued 
effectively.* 

'  The  Ba<i0y,  (1799)  1  C.  Bob.  2S8. 

•  T^tj  n.S.  with  England,  1806  (De  ICirtens,  «*B«.,''  tIH.  585);  with 
Sweden,  1816  (ibid.,  "Bee,"  ir.  258);  with  BniU  (ibid.,  iz.  62);  with 
YenenieU,  1886 (ibid., xiil  560);  with BoliyiA,  1886 (ibid., xr.  113);  withEcoidor, 
1839  ("  Nouv,  Bee  CWn.,"  ir.  316) ;  with  Italy,  1871  ("  ArduTee  de  Droit  Lit^- 
1874,  p.  134). 

•  ««Int6niatioiial  Law,"  toL  iil  8. 308. 

«  The  blockade  of  Cadis,  Jan.-Oet.,  1805,  instances  the  importance  of  this 
principle.  In  Jannarj,  1805,  Sir  John  Orde,  wiUi  a  small  sqoadron,  institnted  a 
de  faeto  blockade  of  Cadis.  At  the  time  there  was  a  sUghtl  j  sapetiat  Spanish 
sqnadroo  in  the  harbour,  but  the  bulk  of  the  e&emj's  fleets  were  at  Brest  and 
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The  remoyal  of  the  blockading  force  for  a  different  service 
operates  as  a  legal  disoontinnance  of  the  blockade,  even  if  only 
a  portion  of  the  force  is  ordered  away,  unless  the  portion  left  is 
competent  to  enforce  the  blockade.  When  a  prize  is  porsned 
so  far  from  the  blockading  station  that  a  nentral  ship  may  think 
the  blockade  is  abandoned,  the  blockade  ceases.  There  was  a 
diyersion  of  this  kind  daring  the  blockade  of  Charleston,  May, 
1861,  and  the  harbour  was  opened  for  five  daya  Lord  Lyons 
took  for  granted  that  an  interruption  had  occurred,  but  the 
Goyemment  of  the  United  States  refused  to  admit  any  cessa- 
tion. But  it  does  not  operate  as  a  legal  discontinuance  of  the 
blockade  that  some  of  the  passes  are  left  unguarded  and 
open  by  the  temporary  absence  of  a  portion  of  the  block- 
ading squadron  in  chastising  suspicious  vessels  which  have 
approached  the  blockaded  port^ 

Carthagena.  In  April,  VUlenenve  came  with  a  large  fleet,  entered  Cadiz,  bnt 
immediatelj  pnt  to  sea  again  with  the  other  French  and  Spanish  Tessels  in  the 
harboar  on  April  10^  On  April  25  the  British  Goyemment  declared  the  blockade 
of  Cadis,  a  fortnight  after  VillenenTe  had  driren  off  the  small  squadron  of  Sir 
John  Orde  Q*  Ann.  Beg.,"  1805;  and  obserrations  of  Sir  W.  Scott  in  the  THk^/ten^ 
(1805)  6  C.  Bob.  66, 87).  Then,  on  June  8,  Lord  Collingwood  arrired  off  Cadis 
with,  however,  col j  a  small  force.  On  Angnst  21  VUleneuYe  retnmed,  and  again 
droTe  off  the  small  British  squadron.  He  was  then  blockaded  by  the  joint  fleets 
of  Collingwood  and  Nelson,  and  the  battle  of  Trafalgar  followed.  A  great  number 
of  cases  arose  from  the  above  state  of  things.  Sir  W.  Scott  observed  that  it  was 
manifest  that  Lord  Collingwood  connected  lus  blockade  with  that  of  Sir  John  Orde, 
bnt  he  could  not  support  this  interpretation  (Eoffnung^  (1805)  6  C.  Bob.  112, 121). 
It  was  held  that  Yilleneuve  had  raised  the  blockade  on  April  10,  and  a  seisure 
made  in  Mbj  was  therefore  invalidated,  in  spite  of  the  fact  that  the  blockade  had 
not  been  taken  off  since  the  notification  of  April  25.  In  the  Court  of  Appeal  it 
was  held  that  Lord  Collingwood*s  blockade  was  a  blockade  de  novo  and  de  /ado 
(the  Hare,  (1810)  1  Acton*s  Bep.  252).  The  decisions  of  Lord  Stowell  in  the 
Triheten  and  Hoffnung  show  a  scrupulous  avoidance  of  observing  a  paper  blockade. 
The  case  of  the  Hoffnung  was  veiy  complicated,  as  it  affords  an  instance  where 
notification  oi  blockade  is  due,  not  merely  from  a  belligerent  to  neutral  States, 
but  also  to  the  enemy  State.  The  Spanish  Oovemment  were  the  implicit  owners 
of  some  Swedish  vessels  on  which  the  French  Oovemment  had  laid  an  embargo. 
Spain,  as  the  ally  oi  France,  had  in  some  manner  acquhred  power  over  these  vessels, 
and  utilized  them  to  carry  provisions  to  Spain,  where  a  famine  prevailed.  The 
British  Government  issued  an  order,  from  motives  of  humanity,  permitting  cargoes 
of  com  to  be  carried  to  Spain,  with  the  exception  of  blockaded  ports,  without 
exception  as  to  the  property.  A  notification  of  the  blockade  of  Cadis  was,  under 
these  circumstances,  due  to  the  Spanish  Oovemment.  As  it  appears  that  it  could 
not  possibly  have  been  made  in  time,  Sir  W.  Scott  decreed  restitution  of  the  cargo 
to  the  Spanish  Government. 

>  Trihetmh  (1805)  6  Bob.  65;  the  Hoffnung,  0805)  ibid.,  p.  112;  the  BdOa, 
0807)  ibid.,  872;  the  JFb»,  1  Edwards, 821 ;  WUUamY.  Smith,  2V.Y.B.^.l; 
the  Eagle,  1  Act  B.  65. 
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The  engagement  between  tlie  AMama  and  EaUeroB  raised 
ciicnmstanoes  ol  the  abore  ohaiactei:  What  the  Alabama 
approached  OalTerton,  Febnuuy,  1863,  the  p(vt  was  being 
blockaded  by  a  steam  sloop  of  war  and  several  smaller  Tessela. 
The  anxi^  ci  the  Federal  commander  to  maintain  the 
blockade  led  to  his  merely  dispatfihing  the  HaUeras,  a  Teasel 
of  altogether  inferu^  foroe^  against  the  AlahavM;  which 
therefore  esciqped,  afterwards  to  commit  such  depredations  on 
Federal  commerce.  The  Tictory  of  the  Alabama  over  the 
HaUeroi  created  great  dismay  in  Federal  circles,  and  it  was 
eren  said  that,  single-handed,  she  conld  have  then  done  much 
to  impair  the  Talidity  of  the  entire  Federal  blockade.  Bat 
eyen  at  the  height  of  her  depredations  the  North  attributed 
far  more  importance  to  the  maintenance  of  the  blockade  than 
thecaptoreoftheiUa&aiiMk  This  drcmnstance  was  reprodnced, 
on  an  infinitely  more  important  naval  scale,  during  the 
Basso-Japanese  War.  Evra  when  the  Yladivostock  sqaadrcm 
was  in  the  immediate  vicinity  of  Yokohama  and  Tokio, 
Admiral  Togo  did  not  desist  from  his  vigilance  before  Fort 
Arthur.  When  it  is  remembered  that  in  1863  it  was  even 
anticipated  the  Alahama  ought  throw  some  shells  into  New 
York,  there  seems  a  certain  aptness  in  the  paralleL  Again, 
the  Yladivostock  squadron  was  ultimately  met^  like  the 
Alabama,  by  a  force  specially  detailed  for  the  purpose.  Such 
incidents  demonstrate  the  importance  of  maintaining  a 
blockade. 

There  is  a  great  difference  between  a  publicly  notified 
blockade  and  a  de  faeio  blockade  as  regards  the  presumption 
of  its  continuance.  In  the  case  of  the  Nq^hmue,  (1799) 
2  C.  Bob.  110, 113,  Sir  W.  Scott  said— 

'^  It  is  to  be  presumed  that  the  notification  will  be  formally 
revoked ;  till  that  is  done  the  port  is  to  be  considered  as 
closed  up,  and  from  the  moment  of  quitting  port  on  such  a 
destination,  die  offence  of  violating  the  blocsade  is  cconplete^ 
and  the  property  engaged  in  it  is  subject  to  confiscation; 
it  may  be  different  in  a  Uockade  existing  defaeto  only ;  there 
no  presumption  arises  as  to  its  continuance,  and  the  iterance 
of  the  party  may  be  admitted  as  an  excuse,  for  sailing  in  a 
doubtful  and  provisional  destination.'' 
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But  gnch  a  presumption  is  only  a  premsmptio  fwris^  not  a 
pr$B$umptiojtm$  ei  defure,  for  tliat  woold  involye  all  the  OTils 
of  fiotitions  blockade.  In  the  case  of  a  diplomatic  blockade, 
it  is  incombent  on  the  claimants  to  prove  that  the  blockade 
did  not  exist  at  the  time  of  captnre.  In  the  case  of  a  defatio 
blockade,  it  is  incombent  on  the  captors  to  prove  the  ezistenoe 
of  blockade.^  It  is  clear  that  eyen  in  the  case  ci  e^de  faaio 
blockade  an  arrest  may  be  made  at  a  dirtanoe  from  the 
blockaded  port  It  has  been  shown  that  the  English  and 
American  usage  as  regards  de  fade  blockades  appears  quite 
indistinguidiable  from  the  French  untge  of  blockade  generally, 
which  only  recognistes  one  spedes  of  valid  blockade.  By  the 
French  rule  an  attempt  to  enter  a  blockaded  port  after  special 
notification  constitutes  a  breach  of  blockade,  though  at  a 
distance  from  the  blockaded  pcHrt  The  distance  alluded  to 
must  be  supposed  to  mean  no  great  distance.  Ortolan,' 
Hautefeuille,*  and  Bluntschli  *  refuse  to  admit  the  right  to 
seize  elsewhere  than  within  the  blockaded  spot,  eyen  when  a 
vessel  attempts  to  enter  after  haying  received  special  notifica- 
tion. But  Mr.  W.  K  Hall  considers  that,  after  a  vessel  has 
received  special  notification,  and  then  attempts  to  enter,  the 
duration  of  her  liability  to  seisure  is  the  same  both  in  French 
and  English  practice.  Thereficnre,  if  after  having  received 
special  notification  she  aotuaUy  enters  and  comes  out  with- 
out being  arrested,  she  remains  liable,  either  by  the  French 
or  English  usage,  to  the  penalty  of  violation  of  blockade 
till  she  reaches  the  end  of  the  Voyage.* 

The  Japanese  proclamation  of  the  blockade  of  Port  Arthur 
does  not  give  the  slightest  ground  for  suggesting  that  the 
Japanese  adhere  to  the  doctrine  of  the  ^notification  spMob.** 
It  must  therefore  be  supposed  that  Japan  is  in  agreement 
with  the  United  States  and  England  as  regards  the  usage  of 
a  public  or  governmental  blockade  with  merely  ofBcial  or 
diplomatic  notification. 


1  Phmimore,  ii.  890;  m^mm,  1  C.  Bob.  171;  Okwmitm,  it  WaOMi,  150; 
the  Bsi^orry,  ibid. 
* -Dip.de la Mer,**il8M.  *titziiLe.iLi.l,art8. 

*i.886J  •Hdl*t<«Lit«iiatioii3lUw,**5ili6d.,p.710. 
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One  of  the  most  notioeaUe  features  ot  the  later  (diaaeB  of 
the  war  is  the  great  number  of  srinres  eflfocted  by  the  Japanese 
of  yesMls  going  to  Yladiyostock  with  ooaL    On  Febmary  10, 
1905,  it  was  stated  that  ten  seimres  had  been  made  in  three 
weekfl^  and  a  great  nnmbw  were  subsequently  effected.     In 
this  respect  the  nayal  experience  of  the  Japanese  has  repeated 
itself;  as  in  the  Chino-Japanese  War,  prise  a£birB  multiplied 
eyerywhere  in  the  later  phases  of  the  war.    If  gnilty  know* 
ledge  coold  be  inferred  in  an  indiyidnal  from  general  notoriety 
in  the  case  of  a  cfo  faeto  blockade,  as  the  Priyy  Council  held 
in  the  case  of  the  Frameiika,  (1855)  x.  Moore,  87,  57,  there 
can  be  no  doubt  that  the  confiscation  of  yessels  carrying 
coal  to   Yladiyostock  in  the  spring  of  that  year  could  be 
justified  on  the  ground  of  notoriety  and  de  faeU^  blockade. 
It  is  quite  certain  there  has  been  no  diplomatic  notification ; 
and  there  is  no  ground  for   supposing  that  yesselB  were 
indiyidually  warned.     There   are  further  matmal  reasons 
for  supposing  that  an  efiectiye  blockade  exists ;  it  was  sug- 
gested in  a  case   in  the  Admiralty  C!ourt  by  a   leading 
counsel,  with  whose  opinion  the  court  seemed  to  concur. 
If  no  other  explanation  were  forthcoming,  the  Yladiyostock 
captures,  with  eyery  appearance  of  sufficient  reason,  might 
be  ascribed  to  so  many  attempts  to  run  a  de  facto  blockade, 
the   eyidence   of  whose   existence   was   general   notoriety. 
But  it  seems  that  the  Japanese  prise  courts  condemned  the 
yessels  on  the  ground  that  they  carried  coal  (conditional 
contraband  under  the  Japanese  declarations)  to  a  military 
port    A  more  defensible  conclusion  can  hardly  be  conceiyed. 
It  was    held    by   Sir  W.  Scott,  in  the  Jonge  Margareiha 
(1799),  1  C.  Bob.  188,  that  proyisions,  though  only  conditionally 
contraband,  may  be  confiscated  when  they  are  carried  to  a 
great  port  of  military  or  nayal  equipment,  such  as  Brest,  and 
that  the  ship  is  also  liable  to  be  confiscated  in  such  drcurn- 
stances  if  the  master  can  be  proyed  to  know  of  military  and 
nayal  preparations  transpiring  at  the  port    During  the  late 
war,  Yladiyostock,  for  material  purposes,  seems  to  be  in  pari 
materia  with  a  place  like  Brest  during  the  great  war.    Yladi- 
yostock, like  Brest,  is  a  military,  not  a  commercial,  port,  and 
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eyidenoe  of  general  notoriety  can  be  eyidence  of  nothing  if  it 
is  not  true  that  great  military  preparations  are  going  on  there. 
The  decision  of  the  Japanese  prize  conrts  seem  thns  to  be 
in  complete  harmony  with  probably  the  best-known  decision 
of  Lord  Stowell  on  contraband. 

A  de  faeto  blockade  necessarily  ceases  directly  the  fact  How  Uoekade 
ceases;  and,  therefore,  captnres  made  after  the  date  of  the ** **™^'***^ 
cessation  will  be  released  in  a  prize  court.  A  blockade  by 
notification  is  to  be  presumed  primd  faeie  to  continue  till 
the  notification  is  revoked.  But  it  is  only  a  primA  faeie 
continuance,  and  *^  the  government  of  the  United  States  was 
undoubtedly  in  the  wrong  in  holding  the  opinion  put  forward 
by  it  in  1861,  that  a  blockade  established  by  notification  con- 
tinues in  effect  until  notice  of  its  relinquishment  is  given  by 
proclamation.*^^  A  vessel  bound  for  a  blockaded  port  is 
not  liable  to  seizure  in  the  interval  which  may  elapse 
between  the  first  absence  of  the  blockading  squadron  and  the 
public  notification  of  the  discontinuance  of  the  blockade. 
The  removal  of  the  blockading  squadron,  therefore,  operates^ 
according  to  English  and  American  usage,  as  the  termina- 
tion of  a  blockade,  whether  it  is  a  diplomatic  or  e^  de  faeto 
blockade. 

But  the  decisions  of  the  courts  of  the  United  States  and  the 
prize  courts  of  this  country  are  in  perfect  harmony  as  to  a 
very  definite  exception  to  the  above  rule.  In  the  case  of  the 
Hoffrmig,  (1805)  6  C.  Bob.  112, 116, 117,  Sir  W.  Scott  observed 
that  ''when  a  blockading  squadron  is  driven  off  by  adverse 
winds,  they  (i,e.  neutrals)  are  bound  to  presume  it  will  return, 
and  that  there  is  no  discontinuance  of  the  blockade."  *  The 
exception  arising  from  the  blockading  squadron  being  blown 
off  by  adverse  winds  applies  equally  to  a  blockade  de  faeh 
as  to  a  blockade  by  diplomatic  notification.^ 

The  absence  of  the  blockading  squadron   operates  as  a 

>  Hall's  *<Iiitenutioiial  Law,"  Sth  ed^705;  refenring  to  letter  of  Mr.  Seward 
to  Lord  LjODS,  May  27, 1861 ;  i^.  Bonard,  288. 

'  GL  also  the  dicta  of  Sir  W.  Scott  in  the  Obltimbia,  (1799)  1  C.  Bob.  154, 156 ; 
in  tlie  N^hmui,  (1799)  1  C.  Bob.  170,  171 ;  J^frou>  Maria  Sekrooder,  (1800) 
S  C.  Bob.  147, 155. 

•  Per  Sir  W.  Scott  in  the  A0F<iffiiic,  ibid. 
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disoontiiiiiaiioe  €i  the  Uookade  wben  it  is  dae  to  a  rebuff 
by  a  superior  foroe  of  the  enemj.  When  a  squadron  is 
driven  off  by  a  superior  force,  ^the  neutral  merdhant  is 
not  bound  to  foreeee  or  conjecture  that  the  Uodoule  will  be 
resumed;  and,  therefore,  if  it  is  to  be  renewed,  it  must  proceed 
de  novo,  by  the  usual  course,  and  without  reference  to  the 
former  state  of  fiMSts,  i^oh  has  been  so  effdotually  interrupted."  ^ 
Inthe2Vas^(1805)6C.BoK6S,67,acase  of  a  Uockade 
of  Cadis  by  notificaticm.  Sir  W.Scott  observed  that  the  comrt 
would  require  the  fact  to  be  proved  that  the  blockade  of  Cadis 
continued  an  effective  blockade— ^  because  it  certainly  is 
notorious  that  the  British  squadron  was  driven  off  fifteen 
days  i»eviously.  It  must  be  shown  the  actual  blockade  was 
resumed.**  A  blockade  also  terminates  when  the  vessels  con- 
stituting the  blockading  squadron  are  diverted  for  other  duty,' 
<Nr  if  the  blockade  is  irregularly  maintained,  but  not  becanse 
licences  are  granted  to  particular  individuals.  The  mere  arrest 
of  vessels  attempting  to  break  the  blockade  is  enough  to  prove 
the  blockade  is  effective,  though  they  are  afterwards  released 
without  being  brought  in  for  adjudication. 

On  this  topic,  as  on  so  many  others  of  the  law  and  right 
of  blockade,  there  is  a  wide  variance  between  the  Contin^ital 
and  the  English  and  American  view.  The  Armed  Neutralities 
provided  nothing  on  this  sulgect  of  the  terminaticm  of  block- 
ade, and  it  never  seems  to  have  been  regulated  by  treaty. 
But  the  instructicms  given  to  naval  offic€m  by  the  French 
Government  in  1870  provided  that  the  neutral  recovered  his 
right  of  entering  the  blockaded  port  if  the  French  squadrons 
were  obliged,  by  any  cause  whatever,  to  absent  themselves 
from  the  blockaded  port.  Heffter  (s.  155)  does  not  hold  that 
temporary  absence  entails  cessation  of  a  blockade.  Ortolan 
(iL  844)  considers  that  a  neutral  vessel  can  enter  the  blockaded 
port  without  incurring  the  penalties  of  violation  of  blockade, 
if  weather  has  caused  the  temporary  absence  of  the  blockading 
squadron. 

^Th»H^^fmmg,(ldOS)llSUin,p^BkW.BefM. 

t  Gen.  HaUeok't  «*  Internatioiul  Law,**  toL  iL  p.  191»  and  easet  odOaetod^ia 
note,  ibid. 
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Hautefenille  holds  (t  is.  o.  iL  s.  1,  art  1)  that  interraptioQ 
from  any  oause  terminates  the  blockade.  Bat  the  effect  of 
the  suggested  roles  of  the  proposed  B^lement  des  Prises 
MaritimeSy  adopted  by  the  Institat  de  Droit  International^  is 
that  the  vessels  of  the  blockading  squadron  need  not  be 
anchored,  and  that  the  &ct  that  they  haye  been  dnyea  off 
by  bad  weather  does  not  operate  as  a  discontinuance  of  the 
blockade.^ 

In  the  case  of  the  Hoffnmg,  (1805)  6  C.  Bob.  112,  the  Bemnuitioii  of 
case  arose  of  a  blockade  by  notification  discontinued  owing  to  diacmitiiiQance 
the  blockading  squadron  haying  been  driyen  off  by  a  superior  ^^J^l^'^^' 
force  of  the  enemy.    Sir  W.  Scott  obseryed  on  the  subject 
of  resumption  of  blockade,  after  pointing  out  that  the  raising 
of  a  former  blockade  by  a  superior  force  acted  as  a  total 
defeasance  of  that  blockade  and  its  operations,  that — 

^  It  should  be  again  renewed  by  notification  before  foreign 
nations  could  be  affected  with  an  obligation  of  obseryin^  it 
as  a  blockade  of  that  species  still  existmg.  Under  this  yiew 
I  haye  already  intimated  my  oninion  that  the  mere  appear- 
ance of  another  squadron  woula  not  restore  it,  but  that  the 
same  measures  would  be  necessary  for  the  recommencement 
that  had  been  required  for  the  original  imposition  of  the 
blockade,  and  the  foreign  merchants  were  not  bound  to  act  on 
any  presumption  that  it  would  be  defaeto  resumed." 

It  was  therefore  held  that  a  Swedish  yessel  which  had 
sailed  after  the  squadron  of  Sir  John  Orde  had  been  driyen 
off  Cadiz,  and  after  Lord  Gollingwood  had  resumed  the 
blockade,  should  be  restored  on  payment  of  captors'  expenses, 
because  there  had  been  no  notification  of  the  blockade  on  its 
resumption. 

In  a  case  in  the  Court  of  Appeal  arising  out  of  this  same 
blockade,  Sir  W.  Grant  held  that  the  blockade  instituted  by 
Lord  CoUingwood  after  Sir  John  Orde  had  been  driyen  off 
was  a  blockade  de  novo,  and  that  though  not  a  blockade 
recommenced,  it  was  to  be  considered  an  actual  blockade  in 
full  force  and  effect  from  the  general  notoriety  of  the  ciroum- 
stances  attending  it'    The  case  therefore  shows  that  though 

1  <<  Ann.  de  llnstitirt,''  1888,  p.  218. 
.'  The  flofv  (1810),  Aeton'tBep.  252, 961. 
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A  public  or  gOTenimental  blockade  cannot  be  lesnmed  after 
total  defeasance  hjhde  faeio  blockade  technically,  a  de  fade 
blockade  may  be  instituted  de  novo  after  a  yery  short  interval, 
which  is  legally  yalid.  The  French  instructions  of  1870 
prove  that  ^tout  blocus  lev^  ou  interrompu  doit  6tre  r^tabli 
et  notifii  de  nouveau  dans  le  formes  prescrites."  As  it  ^has 
lately  become  customary  for  the  French  Gtovemment  at  the 
commencement  of  a  blockade  to  notify  the  fact  of  its  exist- 
ence to  foreign  Gk>Temments  as  a  matter  of  courtesy,  though 
their  subjects  are  not  considered  to  be  affected  by  notice 
through  them,**  ^  French  usage  has  become  harmonious  with 
English  and  American  usage  on  the  subject  of  resumption 
of  a  blockade.  They  now  issue  a  diplomatic  notification  of 
blockade,  and  though  they  do  not  attach  the  same  conse* 
quences  to  it  as  the  English,  they  apparently  consider, 
judging  from  the  instructions  of  1870,  that  a  notified  block- 
ade, once  discontinued,  can  only  be  resumed  by  notificaticm, 
as  Lord  Stowell  decided  in  the  Hqffhunff.  The  B^glement 
des  Prises,  arts.  85  and  88,  of  the  Institut  de  Droit  Inter- 
national proYide 


''If  the  blockading  squadron  depart  from  their  station  for 
any  motive  other  than  exigencies  of  weather,  the  blockade 
may  be  considered  as  having  ceased,  and  must  then  be  declared 
and  notified  anew." 

It  is  also  provided  by  art  87  that  the  same  formalities 
are  necessary  after  the  re-establishment  of  a  blockade 
which  may  have  ceased  to  be  effective.  The  articles  of  the 
Prize  Code  of  the  Institute  of  International  Law  seem,  there- 
fore, in  harmony  with  the  principles  of  "Rngliflh  Prfae  Law 
as  laid  down  by  Lord  Stowell. 
WhMijcte^         In  the  case  of  the  Betsey,  (1798)  1  0.  Bob.  92a,  Sir  W. 

hn&eh  of        Scott  observed  that — 
blockade. 

"  On  the  question  of  blockade  three  things  must  be  proved : 
(1)  the  existence  of  an  actual  blockade ;  (2)  the  knowfedge  of 
the  party ;  and  (3)  some  act  of  violation,  either  by  going  in 
or  by  coming  out  with  a  cargo  laded  after  the  commencement 

«  HtU'f  "Litenutioiial  Law,-  5tb  ed.,  695. 
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of  blockade.  The  time  of  shipment  would  on  this  last  point 
be  yery  material ;  for  although  it  might  be  hard  to  refuse  a 
neutral  liberty  to  retire  with  a  cargo  already  laden,  and  by 
that  act  already  become  neutral  property,  yet  after  tlie 
commencement  of  a  blockade  a  neutral  cannot,  I  conceiye,  be 
allowed  to  interpose  in  any  way  to  assist  the  exportation  of 
the  property  of  tne  enemy. 

A  neutral  may  yiolate  a  blockade  either  by  force  or  fraud.^ 
Sir  H.  S.  Maine  obseryee — 

''It  is  the  act  of  secretly  eyading  a  force  on  the  ^^^'^^j^^' 
adequate  which  constitutes  the  offence  that  subjects  a  neutral  j^^^^ 
ship  to  capture — what  is  called  *  running  the  blockade.' "  '         nummg. 

Ignorance  of  law  is  no  excuse  for  yiolating  a  blockada'  In  the  ignonmce  of 
Hurtiffe  Hone,  (1801)  3  C.  Bob.  324,  where  the  cargo  belonged  {ST^loiSSn 
to  Barbary  merchants,  and  the  blockade  broken  was  that  of  ^^'^^**^- 
Amsterdam,  notified  June,  1798,  Sir  W.  Scott  considered  that 
eyen  persons  to  whose  transactions  the  law  of  nations  was  not 
generally  applied  in  its  full  Vigour  could  not  be  supposed 
to  be  ignorant  of  a  point  like  the  breach  of  blockade — **  one  of 
the  most  uniyersal  and  simple  operations  of  war.''    The  first 
and  most  elementary  principle  of  blockade,  that  persons  are 
not  to  carry  into  the  blockaded  port  supplies  of  any  kind,  is 
not  a  new  operation  of  war,  it  is  almost  as  old  and  as  general 
as  war  itselfl^ 

Ignorance  of  fact  can  be  successfully  pleaded  either  where  ignorance  of 
a  sufficient  time  has  not  elapsed  between  the  notification  of  a  valid  excuse. 
public  blockade  and  the  seizure  of  the  neutral  for  the  pre- 
sumption of  knowledge  to  arise,*  or  where  the  blockade  is 
public,  and  the  neutral  is  not  seized  on  attempting  to  enter,* 
but  allowed  to  go  in  through  remissness. 

Eyen  in  the  case  of  a  defaeto  blockade,  the  notoriety  of  the 
thing  may  supersede  the  necessity  of  particular  notice  to  each 
ship,  and  no  notice  is  necessary  after  the  blockade  has  existed 

1  HaU's'^IntematioiialLaw,''  Mh  ed.»708. 

•  ''IntemKtioDal  Law,"  p.  109. 

>  Per  Sir  W.  Scott  in  the  Addaide,  (1801)  8  C.  Bob.  281, 285. 
«  HwrUg*  Hane,  ibid.,  p.  827. 

•  J<mg$  FetroiMh  (1799)  2  C.  Bob.  181 ;  the  Adelaide,  (1801)  8  C.  Bob.  281. 

•  Jnfrow  Maria  Sohtroeder,  (1800)  8  C.  Bob.  147. 
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defado  for  any  length  of  time.^  Wh^re  the  master  and  oon* 
signeeB  haye  aotoal  knowledge  of  the  blockade  no  notice  is 
neoeasary.  This  is  the  case  even  where  a  treaty  sabsists 
between  the  States  of  the  claimant  and  captor  respectiyely, 
stipulating  for  a  previons  warning,  when  the  parties  can  be 
affected  with  a  knowledge  of  the  &ct' 

Ignorance  of  the  continuance  of  a  notified  blockade  is  no 
excuse  in  the  case  of  a  neutral  coming  out  of  the  blockaded 
port^'  though  ignorance  of  a  defaelo  blockade  may  be  pleaded 
by  a  neutral  yessel  sailing  between  different  ports  of  the 
belligerent  who  is  blockaded.^ 

The  offence  of  breach  by  ingress  depends  materially  upon 

the  eyidence  of  the  blockade,^  but  a  ship  coming  out  of  a 

Uockaded  port  is  in  the  first  instance  liable  to  seizure  in  all 

cases ;  and  to  obtain  release,  the  claimant  will  be  required  to 

giye  yery  satisfactory  proof  of  the  innocency  of  his  intention.* 

In  e«e  of  a        In  the  case  of  a  notified  blockade  the  act  of  sailing  to  a 

^^^IJJf^^  blockaded  place,  with  the  intention  of  evading  the  blockade,  is 

!!^J^y^     ^^  ^^^  ^^  constituting  the  offence.^    It  may  be  different  in 

Mibng  to       a  blockade  existing  defcuio  only ;  in  that  case  no  presumption 

piaee.  arises  as  to  the  continuance,  and  the  ignorance  of  the  party 

may  be  admitted  as  an  excuse  for  sailing  on  '^  a  provisional  or 

doubtful  destination."®    Therefore,  in  the  case  of  attempts  to 

enter  a  blockaded  port,  the  doctrine  of  continuous  voyages  is 

applicable  where  the  blockade  is  diplomatically  notified,  bat 

not  where  it  is  a  (id  faeto  blockade.    It  would  be  '^a  most 

absurd  application ''  of  the  principle  that  a  neutral  vessel  is 

not  at  liberty  to  come  out  a  blockaded  port  with  cargo,  if  a 

vessel  were  to  be  considered  exempt^  after  egress  with  cargo, 

because  she  has  escaped  the  interior  drcumvallatiou  of  the 

blockading  squadron,  and  has  advanced  some  way  on  her 


1 


The  Fn>iN0  JudUk,  (1799)  1  C.  Bob.  150, 152. 

•  The  MwiMa,  (1799)  1  C.  Bob.  154, 156. 

'  Wd^MoH  van  PiOaw,  (1799)  2  0.  Bob.  128. 
«  2VMa,  (1805)  6  C.  Bob.  177. 

•  The  N^ptunm,  (1799)  2  C.  Bob.  110, 114. 

'  The  Frederic  Molke,  (1798)  1  C.  Bob.  86, 88. 

'  The  Ckhimbia,  (1799)  1  C.  Bob.  154,  156;  the Nepiumu, (1799) 2  a  Bob. 
110,  iia 

•  NeptmuB,  (1799)  2  0.  Bob.  110. 
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Toyaga^  In  such  a  case  there  is  no  other  natural  termina- 
tion of  the  offence  bat  the  end  of  that  yoyage.  Bat  the 
neutral  is  not  liable  to  confiscation  for  breach  of  blockade 
when  the  blockade  is  remiss,  and  not  known  to  the  belligerent 
who  arrests  her.'  This  case  is  quoted  by  Sir  B.  Fhillimorey' 
but  it  was  the  case  of  a  privateer,  and  it  seems  very  doubtful 
from  the  obserrations  of  Sir  W.  Scott  in  that  case  whether  a 
privateer  was  a  proper  vessel  to  effect  an  arrest  for  violation 
of  blockade.^ 

The  principle  of  continued  voyage  was  applied  by  Lord  The  doctrine 
Stowell  to  the  law  of  blockade  in  a  case  where  it  was  sought  yojageappUed 
to  bring  out  a  cargo  through  the  mouth  of  a  blockaded  river  wod^X'^ 
in  lighters,  and  then  to  ship  them  on  the  neutral  vessel  at  an  ^^  stowell. 
interposed  port,  the  vessel  having  previously  come  out  of  the  PhTsicai 
blockaded  port  in  ballast.^    If  such  a  cargo  had  been  brought  bd^^t^ 
by  canal  navigation  from  the  blockaded  port  to  an  interposed  j^^^^^e 
neutral  port,  the  principle  of  continued  voyage  would  not  after- 
wards apply  to  the  vessel  on  which  it  was  shipped,*  because  the 
legal  consequences  of  blockade  depend  on  the  means  of  block- 
ade,  and  a  blockading  force  can  only  be  applied  externally. 

In  the  memorandum  Professor  Holland  contributed  to  the  Frofeflsor  T. 
Boyal  Commission  on  the  Supply  of  Food  in  Time  of  War,  he  the  appSca-^^ 
appears  to  consider  that  the  doctrine  of  continued  voyage  is  ^Srine^ 
applicable  to  violation  of  blockade.    Thus  he  states  that  the  continaed 
result  of  the  establishment  of  a  blockade  is  to  penalize  the  violation  of 
yoyage  of  a  neutral  ship,  even  with  innocent  cargo,  perhaps  ^^^^^®' 
for  a  neutral  port,  with  intent  that  her  cargo  shaU  thence  be 
forwarded  even  overland,  to  the  enemy's  territory  (Peterhoff, 

In  giving  his  evidence  before  the  Boyal  Oommission,  Dr.  Dr.  J.  West- 
J.  Westlake,  on  the  other  hand,  categorically  considered  that  |^^^^  of 

»  WdvaaH  van  PiOaw,  (1799)  2  C.  Bob.  128, 129.  ^J?^^ 

•  OkfUUna Margareiha, (1805) 6 Bob.  p.  63.  n>^eto 

>  **  Intemational  Law,"  voL  iii.  p.  404.  Tiolation  of 

•  Ibid.,  p.  64.    But  cf.  Orders  in  Oonndl,  January  7, 1807 ;  text  in  FhiUimore,  blockade. 
**  International  Law,"  vol.  iii.  p.  412. 

•  The  Maria,  6  C.  Bob.  201;  the  OhofloOe  Sophia,  ibid.,  p.  204;  and  the 
LUdte,  ibid.,  p.  894. 

•  The  SUri,  (1801)  4  C.  Bob.  65;  the  Oeean,  (1801)  8  C.  Bob.  297. 

'  Beport,  Boyal  Ck>mmiuion,  Snpply^of  Food  in  Time  of  War,  voL  ilL  FtoL 
Papera,  1905, 2645,  p.  256. 
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Great  Britain  could  not  apply  the  doctrine  of  continaooB 

Toyages  to  blockade.^ 
Amenean  In  the  case  of  the  CtmwMfS  (1864)  2  Wall  135,  yessel  and 

t^^*       cargo  were  condemned  as   lawM   prize   icx  violating  the 
doc^^of     blockade  of  New  Orleans,  the  arrest  bdng  made  abont  eight 
Toyige  to  kw  miles  from  thei  north  coast  of  Caba,  while  the  yessel  was 
^^  prooeeding  to  Hayana,  the  interposed  neutral  port     Chief 

Justice  Chase  observed — 

^The  destination  to  Havana  was  merely  colonrable.     It 

{iroves  nothing  beyond  a  mere  pnrpose  to  tonch  at  that  port . .  • 
t  is  quite  possiole  that  Havana,  under  the  circumstances, 
would  nave  turned  out  to  be,  as  was  insisted  in  argument 
a  lootti  pcmtentim  .  •  .  but  future  possibilities  cannot  change 
present  conditions."  * 

Criticilm  of  Mr.  W.  E.  Hall  strongly  condemns  the  decision  in  the  case 
^«Se     of  the  Oimi»ian>  saying  that— 

dednon  in  the 

^ggjg^jl^  ^A  vessel  sailing  from  Bordeaux  to  Havana,  with  an 
(i864)1rw«lL  ^tonor  destination  to  New  Orleans,  or,  in  case  that  port  was 
185.  inaccessible,  to  such  other  place  as  might  be  indicated  at 

Havana,  was  condemned  on  the  inference  that  her  owner 
intended  to  violate  the  blockade  if  possible,  notwithstanding 
that  the  design  might  have  been  abandoned  on  the  informa- 
tion received  at  the  neutral  port"  ' 

But  it  may  be  remembered  that  inquiry  at  an  interposed 
port  is  only  a  plea  in  excuse  if  the  existence  of  the  blockade 
is  not  known  at  the  inception  of  the  voyage,  or  its  discon* 
tinuance  is  expected.  Neither  of  these  facts  was  fDund  by  the 
court  in  the  case  of  the  Oireasnan.  But  unless  such  facts  exist, 
the  act  of  sailing  to  a  blockaded  place  is  sufKcient  to  constitute 
the  offence.  Further,  in  the  case  of  the  Oireasrian  the  inten- 
tion  was  clearly  proyed.  There  was  spoliation  of  papers  at  the 
moment  of  capture.  A  memorandum  of  affreightment  was 
found  by  which  the  agent  of  the  shippers  engaged  to  force  the 
blockade,  and  undertook  that  the  goods  should  not  be  dis- 
embarked except  at  New  Orleans.* 

>  Report,  eto^  $upra,  toL  U.  No.  2S14,  p.  242. 
'  Ibid.,  $upra, 

>  <«  IntematioDal  Law,**  5ik  ed.,  710. 

*  The  dVeoMto,  (18^)2  Wall  185, 152. 
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The  court  decreed  confiscation  of  yessel  and  cargo  on  the 
ground  that  it  was  ^^  not  at  all  certain  "  that  the  master  would 
haye  abandoned  his  purpose  to  break  the  blockade  after 
arrival  at  the  interposed  neutral  port  of  Havana.  The 
vessel  was  therefore  condemned  because  it  was  not  proved 
she  might  have  been  innocent  This  doubtless  conflicts  with 
the  principles  of  the  criminal  law,  if  they  are  deemed 
applicable,  but,  as  will  be  seen,  it  does  not  at  all  conflict 
with  Prize  Law  as  declared  by  Lord  Stowell  in  some  well- 
known  cases. 

One  ground  for  the  condemnation  of  the  Cireassian,  con- 
sidered by  the  court  to  be  conclusive  in  itself,  was  the  spoliation 
of  papers  at  the  moment  of  capture.  But  such  an  act,  in  cases 
of  contraband,  was  admitted  by  Lord  Stowell  to  be  very 
material,  though  he  declined  to  give  it  the  effSBCt  of  the 
American  court  in  the  case  of  the  Oireousian.  By  the  law  of 
France  and  some  other  countries,  spoliation  of  papers  at  the 
time  of  capture  involves  condemnation. 

According  to  Lord  Stowell,  violation  of  blockade  was  a 
criminal  act^^  even  ^a  highly  criminal  act" * 

As  has  been  seen,  the  decision  in  the  case  of  the  Circassian 
was  to  the  effect  that  confiscation  must  take  place  even  where 
the  innocence  of  the  intention  of  the  neutral  master  is  a 
possible  hypothesis.  But,  in  the  following  cases,  Lord  Stowell 
confiscated  vessel  and  cargo  for  breach  of  blockade,  though  he 
admitted  the  possibility  of  the  innocence  of  the  intention  of 
the  neutral  master.  At  a  time  when  there  was  a  blockade  of 
the  Seine,  the  master,  on  the  alleged  explanation  of  taking  a 
pilot,  approached  to  within  a  mile  of  Gape  la  Heve.  The 
court  considered  that  he  must  have  been  intending  to  break 
the  blockade.    Sir  W.  Scott  observed — 

^  It  is  a  possible  thing  that  his  intention  was  innocent,  but 
the  court  is  under  the  necessity  of  acting  on  the  presumption 
which  arises  from  conduct,  and  of  inferring  a  criminal 
intention."^ 

1  T]ie^r0d0fioJtfbI%0,(1798)lC.Bob.86,88. 

•  The  HwrHge  Hone,  (1799)  2  C.  Bob.  124. 

>  Charlotte  Chriaine,  (1805)  6  C.  Bob.  101, 104. 
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AeeordiBgto       Bat  wheie  TptemmptioDB  opeiste  in  oriminal  law  in  this 

J3iS^^  country,  they  do  not  alter  the  rale  as  to  the  weight  of  the 

2^J^»      e?idenoe.    Therefore,  thoogh  Sir  W.  Scott  ccmaidered  violar 

intcnifttkMul   tion  of  blockade  a  crime,  he  could  not  haye  considered  it 

a  crime  by  the  mnnidpal  law  of  this  coontry.    Bat  he  mart 

haye  considered  it  an  offence,  m  vi  toininomm^  by  international 

law. 

Another  of  Sir  W.  Scott's  decisions  shows  that  the  principles 
of  English  criminal  law  are  not  applicable  to  the  riolation  of 
blockade,  for  in  the  case  of  the  iS%dp%0nZm,  (1804)  5  0.  Bob.  26^ 
he  held  drnnkenness  was  not  pleadable  to  a  charge  of  yiolation 
of  blockade.    Bat  international  law.  Sir  W.  SccM  considered,^ 
is  fimnded  on  the  ciyil  law,  and  by  the  ciyil  law  dronkenness 
isnoexcoseforcrima  As  Lord  Stow^  always  allnded  to  Tiola- 
tion  of  blockade  as  a  crime,  and  considered  the  conyeyance  of 
contraband  as  firand,  it  most  be  considered  that  he  regarded 
VioitiioBof    both  acts  as  a  crime  against  intematiqnal  law.    The  dear 
^j22S2»?a    tendency  in  international  law  to  minimise  neotral  oUigation, 
^'^  mwnt  ^  ^^^b  yarioos  causes  haye  ccmtribated,  has  caused  neither 
▼iew otbitcf.  the  yiolation  of  blockade  nor  the  carriage  of  contraband  to  be 
"^  ^'  considered  a  crime  according  to  the  present  yiew  of  inter- 

national law.* 

In  the  esse  of  the  J3^rmikia»  (1866)  3  Wall  5H  the  doctrines 
of  continued  yoyage  and  of  blockade  were  jointly  applied 
irhere  a  yessel  safled  from  Liyerpod,  and,  after  touching  at 
St  Gteorge's,  Bermuda,  was  captured  a  few  days  afterwards  off 
the  coast  of  Oreat  Abaco  Island,  an  English  colony,  but  not 
within  territorial  waters.  It  was  admitted  she  was  not  steering 
to  Charleston,  but  to  Nassau. 
Ohief  Justice  Ohase  dbseryed— 

«It  makes  no  difference  whether  the  destination  to  the 
rebel  was  ulterior  or  direct ;  nor  could  the  question  of  destina- 
tion *be  affected  by  transhipments  at  Nassau,  if  transhipment 
was  intended,  for  that  could  not  break  the  continuity  of 
transportation  of  the  carga  The  interposition  of  a  neutral 
port  between  neutral  departure  and  belligerent  destination  has 

»  The  JfoH^  (1799)  IC.  Bob.  840,863. 

•  (^Wb6iitoQ'f«<Inteni«tioiud  Law,*  611905,  p.  689;  and  letter  oC  Brataor 
T.  B.  Holland,  Timm,  Nor.  29, 1904. 
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always  been  a  fftyonrite  resort  of  contraband  carriers  and 
blockade  mnners.  Bat  it  never  avails  them  when  the  ultimate 
destination  is  ascertained.  A  transportation  from  one  point 
to  another  remains  continnons,  so  long  as  intent  remains 
unchanged,  no  matter  what  stoppages  or  transhipments 
intervene/'  * 

Mr.  W.  K  Hall  considers  'that  these  two  decisions  of  the 
courte  of  the  United  States  during  the  American  Oivil  War 
^  strained  and  denaturalized  the  prindplee  of  English  blockade 
law  to  cover  doctrines  of  unfortunate  violence.''*  In  the  case 
of  the  Bermuda  he  apparently  thinks  that  the  intention  to 
tranship  was  not  in  controyersy,  and  that  on  this  ground  the 
confiscation  of  vessel  and  cargo  was  unjustifiabla 

But  the  decision  in  the  case  of  the  Bermuda  seems  to 
have  proceeded  on  the  ground  that  the  vessel  was  an  enemy 
vessel  The  court  considered  it  established  that  the  Bertrntda 
was  under  the  authority  and  control  of  the  Oonfederate  agents 
in  Liverpool,  who  were  also  consignees  of  the  entire  cargo, 
a  portion  of  which  consisted  of  contraband  in  the  strictest 
sense  of  the  word.  The  hirers  of  the  vessel  were  also  known  to 
have  been  in  close  communication  with  the  leaders  of  the  Oon- 
federacy.  Moreover,  the  case  presented  ''  an  unusual  aggrava- 
tion of  spoliation  of  papers.**  Chief  Justice  Ohase  considered 
that  the  British  ownership  of  the  Bermuda  was  mere  pretence, 
and  that  the  Fennsylvanian  District  Court  had  rightly  con- 
demned the  vessel  as  enemy  property.'  If,  however,  the 
Bermuda  was  not  an  enemy  ship,  the  confiscation  of  vessel 
and  cargo  might  yet  have  been  justified  on  the  groand  of 
carriage  of  contraband.  Viewed  in  this  light,  it  was  an 
aggravated  case,  since  the  entire  cargo  belonged  to  the  hirers 
of  the  vessel,  part  of  it  consisted  of  cannon  and  rifles,  and 
there  was  spoliation  of  papers.  The  fact  that  the  hirers  of 
the  Bermuda  were  the  political  agents  of  the  Confederacy  in 
this  country  seems  practically  conclusive  as  to  the  intention 
with  which  the  vessel  sailed. 


1  a.Wh6aioii*t<'IiitenialioiialLaw,''od.l9()5,p.5S8. 

«  Mintematioiiia  Law,"  Mh  ed.,  709. 

*  The  Bermuda,  (1865)  8  Wall  514, 551,  p.  551. 
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It  may  be  qneetioned  whether  transhipment  was  intended 

in  the  case  of  the  Bermuda.^    Even  assoming  it  to  be  so, 

accordmg  to  three  well-known  decisions  of  Lord  Stowell,  an 

aotnal,  much  less  an  intended^  transhipment  has  not  the  effect 

of  erading  the  consequences  of  a  violation  of  blockade. 

Titiiahiiimaiii     In  the  case  of  the  Maria,  (1805)  6  C.  EoK  201,  202,  203, 

notthegflbct  the  faots  shown  in  evidence  were  that,  when  the  Weser  was 

eruknofthe  blockaded,  a  cargo  was  sent  in  lighters  from  Bremen  to  the 

^l^[^2[^        Jade,  and  there  transhipped  on  a  yessel  which  had  gone  from 

the  Weser  to  the  Jade  in  ballast    The  vessel  was  afterwards 

captured  in  the  North  Sea.    Bestitntion  was  decreed  in  this 

instance  because  of  special  relaxations  granted  by  the  English 

(Jovemment    Sir  W.  Scott  observed — 

^That  they  (iLe.  the  goods)  were  brought  through  the 
mouth  of  the  olockaded  river  for  the  purpose  of  bein^ 
shipped  for  exportation  would  subject  them  to  be  considered 
as  taken  on  a  continuous  voyage,  and  as  liable  to  all  the 
same  principles  that  are  applied  to  a  direct  voyage,  of  which 
the  terminus  a  gw>  and  the  terminus  ad  quern  are  precisely 
the  same  as  those  of  the  more  circuitous  destination.^ 

In  the  LisetU,  (1807)  6  0.  Bob.  387,  the  vessel  sailed  from 
the  Elbe  under  a  charter-party  to  take  on  board  a  cargo  of 
goods,  which  were  to  be  sent  from  the  Elbe  in  lighters.  The 
goods  were  aocordmgly  so  shipped,  and  sailed  on  September  6, 
and  were  captured  on  the  26th,  after  the  blockade  of  the 
Elbe  had  been  notified  to  be  withdrawn.  On  the  latter 
ground  the  vessel  was  discharged.  But  if  the  blockade  had 
not  been  withdrawn.  Lord  Stowell  clearly  indicated  both  ships 
and  cargo  would  have  been  confiscated,  saying — 

^I  have  been  compelled  in  principle  to  hold  that  when 
goods  are  brought  aown  from  the  blockaded  port  to  a 
neighbouring  port,  on  purpose  to  be  shipped  for  the  en^ny's 
country,  an  adventure  so  conducted  is  nevertheless  a  breach 
of  blockade."* 

There  are  cases  where  egress  is  as  much  a  violation  of 
blockade  as  ingress  under  the  same  circumstances,  and  it 

*  Cf.  the  judgment  of  Chief  Jnstioe  Ohaae,  in  the  Bmnnda,  (1865)  8  WaO. 
614, 558. 

•  Gf .  also  caM  of  dharhUe  Sophia,  6  C  Bob.  201. 
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does  not  seem  material  that  in  the  case  of  the  Bermiuda  the 
transhipment  was  to  take  place  on  ingress,  while  in  the  cases 
adduced  from  Lord  Stowell's  decisions  the  transhipment  was 
to  take  place  on  egress.  Bat  assuming  this,  transhipment 
cannot  be  considered  a  ground  for  impugning  the  decision 
in  the  case  of  the  Bmimida. 

Mr.  W.  E.  HaU  observes  that  during  the  American  Civil  gj^ 
War  the  courts  of  the  United  States  conceded  that  trade  to  (>>iirt  of  the 
Matamoras,  on  the  Mexican  shore  of  the  Bio  Grande,  was  during  a^il 
perfectly  lawful ;  but  the  Supreme  Court  laid  down  the  rule S^tSteS?^ 
that  it  was  a  duty  incumbent  on  vessels  with  the  neutral  ^^^  1^7 
destination  to  keep  south  of  the  dividing  line  between  the  tenitorj. 
Mexican  and  Texan  territory;   and  in  the  case  of  Tessels 
captured  for  being  north  of  that  line,  refused,  while  restoring 
them,  to  allow  their  costs  and  expenses.^    It  is  to  be  hoped, 
Mr.  W.  E.  Hall  adds,  <'that  a  rule  so  little  consistent  with  the 
rights  of  neutrals  to  uninterrupted  commerce  will  not  be 
drawn  into  a  precedent'*    In  the  POerhoff,  (1866)  5  Wall. 
28,  52,  Chief  Justice  Chase  considered  the  case  in  point  was 
the  decision  of  Sir  W.  Scott  in  the  Frau  Ilsdbe,  (1799)  4  C. 
Bob.  63,  so  far  as  there  was  any  question  of  violation  of 
blockade.    In  that  case  the  notified  blockade  of  Holland  was 
held  not  to  be  yiolated  by  a  destination  to  Antwerp,  and  the 
Scheldt  was  treated  as  a  conterminous  riyer,  not  within^Dutch 
territory.    As  this  case  was  expressly  followed  in  the  case  of 
the  Peterhoff,  it  was  there  held,  also,  that  there  had  been  no 
yiolation  of  blockade,  Chief  Justice  Chase  observing  that: 
''What  has  been  said  sufficiently  indicates  our  opinion  that 
the  ship  and  cargo  are  free  from  liability  to  violation  of 
blockade."'     But    the   yessel    carried   contraband    in   the 
strictest  sense  of  the  term,  and  therefore  restitution  was  only 
decreed  on  payment  of  costs  and  expenses.     All  that  the 
court,  therefore,  decided  was,  that  there  was  a  primd  faci4 
ground  for   seizure.     It  .is  a   little  difficult,  under   these 

1  HaU'8  •'Intenifttioiial  Law/'  4th  ed.,  p.  788,  refening  to  the  PeUrh^,  5 
Wallace,  M;  the  Doihing  Wav9, ibid.,  170;  the  FoIaiU,  ibid^  178;  the  Mmmm, 
a.  179. 

'  The  PeMbo/,  (1866)  6  Waa  28,(^7. 
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€uoiiiD8tanoee»  to  nnderatand  Mr.  W.  K  Hall's  graye  oensore 
of  the  deoiBion  in  the  case  of  the  Peterhoff. 

In  the  other  three  cases  adduced  by  the  same  writer,  the 
neutral  yessel  TOlnntarily  placed  itself  near  the  blockaded 
coast;  and  this  was  the  ground  on  which  the  court  refosed 
costs  and  expenses,  considering  that  the  drcumstanoes  folly 
warranted  sending  in  for  adjudication.^ 

Chief  Justice  Chase  obserred — 

^  We  think  it  was  the  plain  duty  of  a  neutral  claiming  to 
be  engaged  in  trade  witn  Ifatamoras,  under  circumstanoes 
which  warranted  dose  obeenration  by  the  blockading  squadron, 
to  keep  his  vessel,  while  discharging  or  receiving  cargo,  so 
clearly  on  the  neutral  side  of  the  boundary  line  as  to  repel, 
as  far  as  position  could  repel,  all  imputation  of  intent  to 
break  the  blockade.  He  had  no  right  to  take,  voluntarily, 
a  position  in  the  immediate  presence  of  the  blockading  fleet, 
from  which  merchandise  might  easily  be  introduced  iato  the 
blockaded  region.'' ' 

It  cannot  be  said  that  any  of  the  three  decisions  con- 
flicts with  the  law  of  blockade  as  enunciated  by  Lord 
Stowell,  unless,  indeed,  they  involve  a  too  mild  constraction 
of  it.  All  three  vessels  were  anchored  close  to  the  Texan 
shore  within  cannon  shot.  But  these  are  circumstanoes  which 
Lord  Stowell  construed  as  certain  evidence  of  intention  to 
break  a  blockade.  He  declared  that  fuge  IUub  was  the 
duty  of  the  neutral  with  regard  to  a  blockaded  spot,  and 
that  if  he  is  found  there,  he  must  account  for  his  being  in 
such  a  situation  most  satisfactorily,  otherwise,  if  approach 
to  an  interdicted  spot  was  allowed,  the  whole  purpose  of 
blockade  would  be  rendered  nugatory.*  In  the  case  of 
the  Tere9ita,  (1865)  5  Wall,  182,  the  United  States  court  ap- 
peared to  have  followed  the  decision  of  Lord  Stdwell  in 
the  Arthur,  (1810)  Edw.  202.  The  Tere^Ua  was  restored,  the 
captors  paying  costs  and  expenses  because  she  had  drifted 

»  DaMng  Wave,  (1806)  5  Wan.  170;  BeimoB,  ibid.,  179;  VoUud,  180. 
'  The  DaMng  Wave,  p.  17a 

*  OMTloUe  OirMme,  (1805)  6  C.  Bob.  101;  the  €hae  Snoarkmg,  (1805)  6 
C.  Bob.  182 ;  NmOraUiet,  ibid.,  80 ;  the  Arthw,  (1810)  Bdw.  802. 
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inyolnntarily  into  Texan  waters.     Frofesaor  T.  E.  Holland 

appears  to  approve  of  these  decisions.^ 

On  the  point  of  the  effeotiveness  of  a  blockade,  the  decisions 

of  the  conrts  of  the  United  States  daring  the  Civil  War  seem 

to  contravene  the  principles  of  the  law  of  blockade  as'enonciated 

by  Lord  StowelL    A  nentral  owner  is  not  entitled  to  give  the 

master  of  his  vessel  speculative  instrnctions  as  to  the  greater  or 

less  probability  of  the  termination  of  the  blockade,  and  to  send 

his  vessel  to  the  very  month  of  a  blockaded  river,  and  say,  if 

yon  do  not  meet  with  the  blockading  force,  enter — ^if  yon  do, 

ask  a  warning,  and  proceed  elsewhere.    The  true  role  is,  that 

after  the  knowledge  of  an  existing  blockade,  yon  are  not  to 

go  to  the  very  station  of  blockade  nnder  pretence  of  inqniry. 

This  is  the  role,  even  where  the  Gonsnls  of  the  State  to  which 

the  neutral  vessel  belongs  have  informed  the  master  that  the 

blockade  would  be  raised  before  the  vessel  arrived.'    Whether  in  order  to 

or  not  an  intention  to  break  a  blockade  be  regarded  as^u^^^^ 

criminal,  there  can  be  no  liability  to  confiscation  without  ^^^^ 

the  intention  to  violate  the  blockade.    Where  there  is  no2«*^*»., 

there  must  oe 

intention  to  violate  the  blockade,  but  merely  to  sail  to  a  intention  on 
blockaded  port,  the  penalty  of  violation  of  blockade  will  not  ^^'^    ^^ 
be  incurred.® 

Knowledge  of  the  existence  of  the  blockade  and  an  inten-  Knowledge  of 
tion  to  violate  it  are  indispensable.   Knowledge  and  intention  adeand  inten- 
are  distinct;  sometimes  one  will  be  presumed,  while  the  other  i^^[^^^^^ 
will  require  to  be  proved.    Knowledge  of  the  existence  of  a  Knowledge 
blockade,  according  to  English  and  American  usage,  is  neces-  ^  be^^^ 
sarily  presumed  in  the  case  of  a  governmental  blockade  JJ^^^^®^ 
diplomatically  notified,^  and  the  intention  in  such  a  case  is  maticanj 
presumed  from  the  mere  act  of  starting  for  the  prohibited  blockade. 
port'   G(eneral  Halleck  points  out  that  the  offence  of  violation  Attempt  to 
of  blockade  consists  in  the  attempt  to  enter,  and  by  no  means  ^ded  port  * 
need  extend  to  actual  entrance  into  the  prohibited  port    In  ^^^J^^^^ 

entrance. 

>  Tkm,Jufyl3,l90i. 

*  TheSpmomdlnne,  (1804)  5  C.  Bob.  7S. 

*  Medeiroi  t.  HiU,  (1832)  8  Bing.  281;  Baylor  t.  2l^lor  (1829),  4  lium.  and 
fij.  Bep.  526;  9  S.  C.  B.  and  C.  718. 

*  Nepimnm$,  (1799)  2  C.  Bob.  110, 112. 
«  Ibid.,  p.  118. 
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a  case  where  an  American  yessel  was  taken  on  the  voyage  to 
the  blockaded  port,  Sir  W.  Scott  said — 

**ItiB  said  that  the  yessel  had  not  arrived ;  that  the  offence 
was  not  actoally  committed,  but  vested  in  intention  only.  On 
this  point  I  am  clearly  of  opinion  that  the  sailing  with  an 
intention  to  violate  the  blockade  of  the  Texel,  was  a  beginning 
to  execnte  that  intention,  and  is  to  be  taken  as  an  overt  act 
constituting  the  offence.  From  that  moment  the  blockade  is 
firaudulently  evaded.**^ 

Actual  entrance  is  not  necessary  to  constitute  the  offence 
even  when  seizure  can  only  be  made  on  the  spot^  as  in 
the  case  of  a  cZe  facto  blockade.  A  mere  attempt  after 
warning  is  sufficient  in  this  case.  In  the  case  of  a  notified 
blockade  an  attempt  may  take  place  hundreds  of  miles  from 
the  prohibited  port,  since  ^the  act  of  sailing  to  a  blockaded 
place  is  sufficient  to  constitute  the  offence.** ' 

The  exceptions  to  the  rule  that  it  is  a  breach  of  blockade 
for  a  neutral  to  attempt  to  enter  a  blockaded  port  are  only 
two  in  number— (a)  when  the  neutral  has  a  licence  from  the 
Government  of  the  blockading  State  to  enter  the  blockaded 
port,*  and  (b)  where  the  neutral  has  the  excuse  of  physical 
necessity  because  he  requires  water  or  provisions.  A  Spanish 
vessel,  in  distress,  on  her  way  from  New  York  to  Havannah, 
by  leave  of  the  admiral  commanding  the  squadron,  put 
into  Port  Boyal,  S.O.  (then  in  rebellion  and  blockaded  by 
a  fleet  of  the  United  States),  and  was  there  seized  and  made 
use  of  by  the  Government  of  the  United  States.  She  was 
afterwards  condemned  as  a  prize.  The  Supreme  Court  decided 
that  she  was  not  a  lawful  prize  or  subject  to  capture,  and  that 
her  owners  were  entitled  to  a  fair  indemnit}^  though  it  might 
well  be  doubted  whether  the  case  was  not  more  properly 
a  subject  for  diplomatic  adjustment*  The  case  is  quoted 
in  Halleck's  '* International  Law*'   (ii.  205  and  note),  as 

*  The  ColmMa,  (1799)  1  C.  Bob.  154^156. 

*  Per  Sir  W.  Scott  in  the  Neptwmu,  (1799)  S  C.  Bob.  110, 114;  and  et  Sir 
B.  Phillimore's  '<  IntenutioiiAl  Law,**  jqL  liL  t.  808,  referring  to  decision  of 
Chief  Justice  Storj  in  the  NerM^t  9  Cranch  (Amer.),  pp.  440, 446. 

»  The  Fared  King,  Blatchf.  P.  C.  45. 

«  The  Nuettra  SeMara  de  Begla,  17  Waa  29. 
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showing  that  physical  necessity  creates  an  exception  to  the 
rule  that  it  constitutes  a  breach  of  blockade  for  a  neutral 
yessel  to  enter  a  blockaded  port  In  its  other  deyelopments 
it  affords  an  instance  of  the  Droit  d'Angarie,  and  a  legitimate 
exercise  of  that  right,  unlike  the  action  of  the  Germans 
in  I87I9  when  British  colliers  were  sunk  in  the  Seine.  In  the 
case  of  the  Charhtta,  (1810)  1  Edw.  252,  the  excuse  of 
alleged  distress  was  admitted  after  the  delivery  of  an  opinion 
of  the  Trinity  Masters  that  the  state  of  the  wind  and  other 
circumstances  made  it  impossible  for  the  vessel  to  proceed  to 
any  other  port  than  the  blockaded  one — ^the  Texel.  Sir  W. 
Scott  observed  in  this  case  that  the  legal  presumption  that  a 
vessel  going  into  a  blockaded  port  goes  there  for  the  purposes 
of  trade,  is  not  ousted  by  the  hat  of  her  being  taken  coming 
out  without  having  delivered  her  cargo.  The  delinquency  of 
fraudulent  intention  is  consummated,  and  the  vessel  becomes 
subject  to  confiscation  if  she  goes  in  with  the  intention  of 
disposing  of  the  cargo,  and  only  refrains  from  doing  so  owing 
to  prohibitory  decrees  or  the  state  of  the  market 

Sir  W.  Scott  used  only  to  admit  the  want  of  water  and  Sir  w.  Seott'f 
provisions  as  an  excuse  for  entering  a  blockaded  port  by  a  diticmL  con- 
neutral  where  "great  necessity**  or  "the  clearest  necessity **  JJ^JJ^^^ 
could  be  satisfactorilv  explained  to  exist.    It  would  be  a  case  v^7^ 
of  great  necessity  justifying  the  entrance  of  a  blockaded  port 
by  a  neutral  when  there  was  no  other  port  except  the  blockaded 
port  into  which  the  neutral  could  go  when  he  was  in  want  of 
provisions.    In  the  Hwrtige  Hone,  (1799)  2  0.  Bob.  124^  a 
Danish  vessel  alleged  the  want  of  water  and  provisions  as  an 
excuse  for  going  into  Amsterdam,  a  blockaded  port,  and  Sir 
W.  Scott  refused  to  admit  the  excuse,  observing  that — 

^  It  is  usual  to  set  up  the  want  of  water  and  provisions  as 
an  excuse,  and  if  I  were  to  admit  pretences  of  this  sort,  a 
.blockade  would  be  nothing  more  than  an  idle  ceremony." 

When  the  master  of  a  neutrfl  is  in  difSculty  as  to  where  Master  of 
he  should  go,  the  neighbourhood  of  a  blockaded  port  cannot ^^^^ito^ 
be  considered  as  the  fit  hem  ddiberandi  of  his  future  plans.  J^SJSJj^in 
The  rights  of  blockade  could  no  longer  exist  to  any  P^^T^)^  ^^  ij^^ 

port. 
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if  a  matter  ooaM  lie  to  in  snek  a  Tienage;  he  would  stay,  in 
all  oaeee^  nntQ  an  opportunity  offisied  itsdf  of  slipping  into 
the  interdicted  port^    But  an  intention  to  enter  a  blockaded 
port  it  not  a  breach  of  Uookade— there  moft  be  an  attempt  to 
enter,  knowing  the  fiust  of  bbekade.'    Farticalar  lieaicee  do 
not  vitiate  a  blockade,  and  on  th»  gioond  both  egress  with 
cargo  and  ingress  may  be  made  without  any  lial^Hty  to 
Apwtieikr    penalty.'  Bnt  a  licence  expressed  in  general  terms  to  anthorise 
^SSmt         ^  ^V  to  "^  ^^  any  port  with  a  cargo  will  not  anthorLse  her 
J^gJSdwt ^  ""^^^^  ^'^^^  ^  blockaded  port  witii  a  cargo  taken  in  there, 
wfaeni^pori  To  exempt  a  blockaded  port  firom  the  restrictions  incident  to 
iJSStdL  u.1^  state  of  blockade^  it  mist  be  specially  designated  with  sach 
an  exonption  in  tiie  licence,  otherwise  a  Uockaded  port  will  be 
tsken  as  an  exception  to  the  general  deseripticm  in  the 
fieence.^     It  is  no  excuse  t(x  Tiolation  of  blockade  that 
the  nentrsl  master  is  compelled  by  the  anthorities  (rf  the 
blockaded  place  to  sell  his  cargo  there,  as  this  would  empower 
the  State  whose  port  is  Uockaded  to  mitigate  the  effiBct 
ci  a  blockade.    In  the  case  of  the  OhofioUe  (JhrMme,  (1805) 
6  0.  Bob.  101,  the  month  of  the  Seine  being  interdicted,  a 
Danish  yessel  made  for  Ckpe  la  Here  with  the  object  of  taking 
a  pilot  for  Oaen,  bat  stood  within  one  mile  of  the  shore  after 
the  master  peroeiyed  a  pUot  boat  to  be  coming  oat  to  him, 
and  on  this  ground  the  court  confiscated  both  Tessel  and 
carga    Sir  William  Scott  observed  in  this  ( 


^  Whatever  the  eouivocal  cause  of  such  a  situation  may  be, 
a  person  cannot  be  allowed  to  approach  so  near  to  a  blod^ed 
port  so  as  to  place  himself  almost  within  the  effectual  protect 
tion  of  the  shore,  and  with  no  neoessit7  existing.  To  allow 
such  an  approach  would  render  the  whole  purpose  of  blodkade 
nugatory* '  * 

A  neutral  vessel  may  not  sail  to  the  mouth  of  a  blockaded 
port  to  inquire  whether  a  blockade,  of  which  the  owner  has 

0 

>  ApoOoy  0  804)  6  0.  Bob.  288, 29a 

*  Fifnimmom  r.  TU  Newport  Jmmram»  Cbupawf,  (ISOS)  4  fttndi,  185. 

*  TlM  JVmb,  asil)  1  Edw^  820. 

«  The  Br^Ud,  0809)  1  Edwaids,  190. 

*  Tho  JMMi,  (1809)  1  Edwardi,  108. 
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leoeiyed  previous  formal  notioe,  is  still  in  existence  or  not.^ 
But  such  inqoiry,  in  the  case  of  vessels  ooming  from  a  distance, 
may  be  made  in  the  ports  that  lie  in  the  way,  and  which  can 
famish  inibrmatian  without  furnishing  opportunities  of  fraud.' 

In  a  later  case,  the  Fasten  HyU,  August  8, 1799,  a  Dimish 
ship  from  JDrontheim  to  Amsterdam,  taken  off  the  Texel,  was 
prooeeded  against  for  a  breach  of  the  blockade  of  Amsterdam. 
The  same  excuse  was  made,  that  they  expected  to  receive 
information  on  the  spot  The  court  said,  ^  Ships  must  call 
somewhere  to  obtain  information,  for  the  court  will  not  allow 
the  information  to  be  obtained  at  the  mouth  of  the  blockaded 
port"*  It  must  be  remembered  that  the  court  only  introduced 
the  relaxation  in  the  case  of  American  ships,  because  America 
was  then  two  months*  voyage  off.  The  principle  of  these 
decisions  possiUy  remains,  but  it  must  obviously  be  modified 
in  view  of  the  improvement  in  modem  means  of  communi- 
cation. 

A  case  in  which  the  circumstances  are  very  peculiar  may  When  inquiry 
justify  inquiries  being  made  at  the  mouth  of  the  blockaded  at  the  moath 
port.»    Thus,  in  a  case  arising  out  of  the  paper  blockade  of  J^^^'^**^ 
Holland  instituted  by  Great  Britain,  retaliatory  to  the  Berlin 
decree,  restitution  of  the  vessel  and  cargo  was  decreed  when 
there  were  definite  instraotions  issued  to  the  master  of  an 
American  ship  to  inquire  of  certain  British  cruisers  lying  off  ^ ^®2*J^ 
Heligoland,  and  not  forming  part  of  the  blockading  squadron,  blockaded  and 
if  the  blockade  of  the  Elbe  was  subsisting.^    The  evidence  ^^. 
shows  that  the  instraotions  to  the  master  in  this  case  were  to 
make  inquiry  at  the  Eyder,  which  is  twenty  miles  from  the 
Elbe,  the  blockaded  river,  though  on  the  way  thither.    It 
also  appeared  that  vessels  always  proceeded  first  to  Hebgo- 
land,  in  order  to  get  pilots,  treating  it  as  the  entrance  of  the 
Elbe  or  Eyder.     The  case  was  further  complicated  by  the 
relaxations  introduced,  as  fEtr  as  inquiry  was  concemed,  in 
&vour  of  American  vessels. 

>  Tlie4MfaiMlJf«iM,(lS04)6O.Bob.76,81< 
'  The  B0<i0y,  0799)  1  G.  Bob.  882. 

*  FhiUhnore's  •'International  Law,"  toL  UL  8.204;  refening  to  LUOt  WiUiam 
(1S09)  1  Aeton,  141. 
«  TheXOtft  WaUam,  (1809)  1  Aeton,  141. 
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Naotnl  muter  A  ship  and  cargo  were  oondemned  Sat  breach  of  blockade 
^^^into  ^  ^  ^^'^  where  the  vessel  deviated,  under  an  alleged  necessity 
rf^bio^J^  which  was  not  supported  by  evidence,  into  " roads "  forming 
port  part  of  a  blockaded  port,  for  the  pnrpose  of  procuring  a 

piloi^  A  nentral  vessel  cannot  be  permitted  so  far  to 
interfere  with  the  exercise  of  a  blockade  as  to  expose  the 
force  maintaining  it  to  the  annoyance  of  the  enemy's  gnns. 
Therefore,  even  in  a  case  where  the  vessel  was  twenty  miles 
off  the  blockaded  port  when  seiiEed,  ship  and  cargo  were 
confiscated,  because  the  master  admitted  that  he  was  steering 
when  seized  in  the  direction  of  the  blockaded  port  and 
would  have  gone  close  under  the  land  in  its  immediate 
vicinity.'  A  vessel  may  not  proceed  up  a  blockaded  river 
for  the  purpose  of  procuring  a  pilot  to  proceed  up  a  non- 
blockaded  river  on  the  same  coast  It  is  not  permissible  for  a 
neutral  vessel  to  go  up  to  a  blockading  squadron  to  inquire  for 
a  pilot' 
BraAch  of  A  Valid  excuse  for  egress  is  not  necessarily  a  valid  excuse  for 

egnn,  ingress,  though  it  may  be,  as  in  the  case  of  particular  licences. 

It  is  altogether  unlawful  to  enter  in  ballast,*  but  a  ship 
that  has  entered  previously  to  the  blockade  may  retire  in 
ballast'  A  vessel  may  retire  with  cargo  put  on  board  before 
a  blockade.'  But  the  time  of  shipment  is  material,^  and  the 
goods  must  have  been  either  actually  shipped  or  put  on 
lighters  before  the  date  of  the  blockade,  and  not  merely  have 
been  warehoused.'  A  neutral  ship  may  retire  from  a  blockaded 
port  with  a  cargo  of  goods  which  have  been  found  unsaleable, 
or  are  otherwise  londjide  withdrawn.' 

In  cases  of  egress  the  ship  and  not  the  cargo  is  confiscated 
when  the  regulations  of  the  State  whose  port  is  blockaded  do 

>  NmiMUid,  (ISOS)  6  C.  Bob.  90. 

•  €M4  BrwaHmmg,  GBOS)  6  G.  Bob.  182. 

•  The  AHhmr,  1  Bdw.  Bep.  202. 

«  Th0  Oom0t,  (1808)  1  Edw.  B.  82;  the  OituhUe  OhH9Un$»  (1805)  6  C.  Boh. 
108:  the  CkaHoUe,  (1810)  1  Bdw.  B.  252. 

•  The  Jmmo,  0799)  2  0.  Bob.  119. 

•  IWd. 

'  The  B0<i0y,  0798)  1  G.  Bob.  93. 

•  The BoOo, (1807) 6 G.Bob.  871. 

•  Vramo  JudUk,  (1799)  1  G.  Bob.  152;  Nepkmmi,  ibid.,  171;  the  Jm^  (Vm) 
a  0.  Bob.  119. 
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not  pennit  a  departure  in  ballasti  and  the  nentral  ship  oomes 
oQt  in  consequence  of  a  ramonr  that  hostilities  are  likely  to 
break  oat  between  the  belligerent  and  the  country  to  which 
the  Tessel  belongs.^  Egress  is  lawful  when  the  yessel  is 
acquired  by  one  neutral  subject  from  another,  and  the 
acquisition  has  nothing  to  do  with  the  commerce  of  the  port, 
and  the  yessel  comes  out  in  ballast*  Egress  even  in  ballast 
is  unlawfid  when  the  vessel  has  been  purchased  by  the  neutral 
Tender  from  the  enemy  since  the  outbreak  of  hostilities.' 

On  principle,  egress  always  constitutes  a  violation  of 
blockade  when  the  ingress  was  unlawful,  as  the  offence,  unlike 
that  of  the  carriage  of  contraband,  is  not  deposited  with  the 
oarga^ 

The  duration  of  the  penalty  of  violation  of  blockade  is  French  oBage, 
the  same,  according  to  the  French  doctrine,  as  it  is  accord-  ^^  e^S^ 
ing  to  the  doctrine  of  Great  Britain  and  the  United  States.'  dS^on  ^ 
Therefore,  even  by  the  French  doctrine,  if  the  neutral  vessel,  P«°^»  ^^^ 
after  having  received  a  regular  notification  of  the  blockade  attempts  to 
by  one  of  the  blockading  squadron,  actually  enters  the  port,  hS[^  re- 
she  is  liable,  after  egress,  to  be  taken  in  ddieto  till  ^©J^^J^^*^ 
reaches  her  port  of  origin.    The  point  cannot  be  considered 
quite  settled,  as  may  be  gathered  from  the  cautious  language 
employed   by  Mr.  W.  E.  Hall.     This  circumstance  shows 
the  wide  variance  that  exists  between  the  right  of  blockade 
as  exercised  by  Great  Britain  and  the  United  States,  and  the 
right  as  exercised  by  France.    Sir  W.  Scott  observed  that  it 
would  be  ^the  most  absurd  application  of  the  principle**  to 
concede  that  a  neutral  vessel  had  in  some  degree  made  her 
escape  from  the  penalties  of  violation  of  blockade,  because  she 
had  escaped  the  interior  circumvallation  of  the  blockading 
squadron.^ 

Finally,  it  Imay  be  remembered  that,  according  to  the 
English  theory,  as  fully  as  by  that  adopted  in  France,  the 


•  Drie  Vrimiden,  (1818)  1  Dods.  Bep.  269. 
•ThePota2am,a301)4C.Bob.89;  the  Ft^OM^iii,  6  C.  Bob.  121 

«  The  Fnderie  MMe,  (1798)  1  C.  Bob.  86, 87. 

•  HaU,  •'InternttioDal  Law/'  6th  ed^  710. 

•  The  WdvaaH  Van  POaw,  0199)  2  0.  Bob.  128, 129. 
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Umitationt  imposed  on  neatral  commeroe  by  the  right  of 
Uockide  depend  for  tlieir  Talidity  solely  iipoa  the  £MSt  that 
a  Uodoide  reaOy  exista  at  any  giTen  moment^ 

P«dt7  for         In  the  WdvaoH  mh  FiOem,  (1799)  2  0.  Bob.  128,  130, 

u^^uf       LordStoweQnid— 

**  It  is  onneoenary  for  me  to  observe,  if  a  ship  that  baa 
lm>ken  a  blockade  is  taken  in  any  part  of  the  same  Toyage, 
she  is  taken  ta cUiafo,  and  subject  to confiscaticHi.  Theoffenoe 
is  not  terminated  till  die  reaches  the  end  of  tiM  Yoyage.**' 

The  caq;o  may  be  condemned  whan  the  vessel  is  rdeaaed,* 
in  the  somewhat  exoeptimal  case  where  the  nential  vessel  is 
permitted  to  enter  the  blookaded  port  owing  to  the  remksness 
of  the  blockading  squadron.  An  implied  penmssion  to  enter, 
arising  from  remissness^  protects  the  egress  <A  the  vessel  bat 
not  the  cargo  brought  out,  if  the  blockade  actually  existed  at 
the  time  the  cargo  was  shipped.^  If  the  blockade  is  raised 
during  the  voyage,  the  liability  to  cloture  comes  to  an  end, 
the  existence  of  the  offence  bwig  dependent  on  the  existence 
of  the  state  of  things  which  gave  rise  to  it* 
PeoAUy  of  There  are  more  highly  penal  consequences  for  violation  of 
blockade  m  to  blockade  than  for  carriage  of  contraband,^  and,  therefore,  the 
^  ^^'^'  general  rule  is  that,  in  the  former  case,  both  dup  and  cargo 
are  confiscated.^  This  genial  rule  applies  (1)  when  the  owners 
of  the  cargo  are  identical  with  the  owners  of  the  ship; 
(2)  where  the  consignees  have  entire  dominion  over  ship  and 
cargo,  so  that  the  act  of  the  master  binds  them ;  ®  (8)  where 

1  Bin's  <«Intenuitiooal  Law,**  5th  ed.,  705. 

•  1  Keat's  OomsL,  p.  152;  the  Jfaronfiiif^  1  C.  Bob.  88;  tbe  JyjfrWB  Maria 
.  MrtMd0r,  8  Bob.  p.  147. 

•  Jt^trow  Maria  £Ubmd0r,  (1800)  8  C.  Bob.  147, 160. 
«  Ct  alao  Halleck's  '^  IntematioiiAl  Law,"  toL  u.  p.  207. 

•  Tlie£iiitt«,6C.Bob.878:  Ortolan,  «<I>tp]omatiedeUll6r,*iL  854. 

•  Letten  of  Hirtoriens,  *<  International  Law,**  p.  145. 
'  The  (hmei,  Edwards'  Admiralty  Beports,  82. 

•  Tho  OoUuMa,  1  C.  Bob.  p.  154;  the  VnmmJudUh,  ibid., p.  150;  the  Jwdm, 
8  C.  Bob.  169;  the  BotaUe  and  BeU^,  2  C.  Bob.  pp.  848,  851.  It  is  emrioos  to 
note  that  in  the  ease  of  tho  Bermmda,  (1865)  8  WaU.  514,  the  agents  of  the 

*  Confederate  States  in  this  eoontrj  were  the  consignees  d  the  entire  eaiga  As 
has  been  seen,  this  decision  was  sererely  eriticiied  by  Mr.  W.  B.  Hall  (*<  Inter- 
national Law,"  p.  710).  But  this  fact  explains  that  portion  of  tho  Judgment  in 
the  ease  of  the  Barmmda  which  related  to  the  cargo. 
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the  master  makes  a  oriminal  deviation  into  a  blockaded  port, 
and  assigns  a  fijvolons  pretence  as  an  excnse^  and  does  not 
assert  that  he  deviated  nnder  particular  instructions  which 
only  applied  to  a  part  of  the  carga^  The  inference  from  the 
master's  action  may  lead  to  a  condemnation  of  the  cargo. 
Thus,  if,  after  having  been  warned  by  a  vessel  of  the  blockad- 
ing squadron,  the  neutral  is  afterwards  caught  steering  into 
the  bay  of  the  blockaded  port,  both  vessel  and  cargo  will  be 
condemned,  even  if  a  mistake  is  alleged.  In  such  a  case  there 
is  a  presumption  leading  to  the  ocmfiscation  of  the  cargo, 
because  it  is  considered  that  he  had  no  inducement  to  act  as 
he  did  without  the  instructions  and  intention  of  the  owner 
of  the  cargo.' 

But  the  owners  of  the  cargo  are  not,  in  general  cases,  held 
to  be  affected  by  the  act  of  tiie  master,  unless  he  is  specially 
appointed  their  agent;^  and  the  master  is  not  the  representa* 
tive  of  the  owner  of  the  cargo  to  the  same  extent^  and  in  the 
same  direct  manner,  as  he  is  the  representative  of  the  owner 
of  the  ship.^ 

In  a  case  in  which  Lord  Stowell  reviewed  and  confirmed  the 
principles  of  law  applicable  to  this  subject  of  the  complicity  of 
the  own^  of  the  cargo  with  the  master  of  the  ship,  he  held 
that  the  only  two  exceptions  to  the  general  rule  that  ship  and 
cargo  are  both  confiscated  for  breach  of  blockade  are:  (1)  where  VThen  cargo  is 
orders  are  given  for  goods  prior  to  the  existence  of  a  blockade,  ^^^uon 
and  there  was  not  time  for  countermanding  the  shipment  after-  ^^^^S^  ^ 
wards;  (2)  where  there  is  no  knowledge  of  the  blockade  till 
the  ship  sfols  and  the  master,  after  receiving  the  information, 
obstinately  persists   in   going  to  the   port  of  his  original 
destination.' 

**  In  case  of  a  war  between  foreign  States,  our  courts  recognize  Marfne  insor- 
the  rights  of  British  subjects  and  other  neutrals  to  carry  on  ^!^^ 
their  trade  with  a  belligerent  (subject  to  the  other  belligerent's  uockade. 

>  The  AUtumder,  (1801)  ^O.Bioh.9S, 

*  The^il0fiii,(lS04)5O.Bob.S56. 
'  The  AUminder,  iupra,  p.  94. 

*  The  AdoiUB,  (1804)  5  C.  Bob.  256»  961. 

*  The  Eattiumge^  Edwards'  AdminUy  Beporti^  pp.  42, 48. 
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right  of  captue).  Conseqneotly  the  carriage  of  ccmtraband 
^Sods,  or  Toyagea  in  breach  of  blockade^  are  not  considered 
ulegal,^  and  it  neoeeaarQy  follows  that  insoranoes  on  snch 
Toyages  are  not  illegaL  Dner  maintaing  (i.  755)  that  an 
insurance  effected  in  a  neutral  country  on  a  ^^^ge  to  a 
blockaded  port  is  illegal,  and  relies  on  Harratt  y.  WtsSf  (1829) 
9  B.  &  C.  712;  Nayhr  t.  Taylor,  (1829)  715;  and  Medeifxm 
▼•  nm,  (1832)  8  Bing.  These  cases  are,  howeyer,  inoonclusiye, 
and  cannot  prevail  against  the  later  autiioritie&''  * 

Historicus,  writing  before  the  date  of  the  case  cited  in 
Amould  on  Insurance,  doubted  whether  the  inference  deduced 
by  Duer  from  the  cases  he  cited  was  not  unduly  extended.* 
Duer's  position  cannot  now  be  entertained,  and  it  was  farther 
inadmissible  for  the  purpose  for  which  it  was  adyanced. 
The  argument  from  the  prohibition  by  municipal  law  to  pro- 
hibition by  international  law  is  inyalid.  This  is  an  aspect 
of  the  question  which  Historicus  did  not  argue.  It  may 
almost  be  said  that,  assuming  (what  cannot  now  be  done) 
the  truth  of  the  argument  in  Duer  on  insurance^  he  seemed 
to  concur  in  the  inference. 

But  Mr.  W.  E.  Hall  obseryes:  ^  It  is  generally  unsafe  to  use 
municipal  laws  to  define  the  yiew  of  international  duty  taken 
by  a  nation.**  * 

Sir  R  Phillimore  obseryes — 

^  With  respect  to  the  bearing  of  municipal  law  upon  inter- 
national law,  tiie  language  of  M.  Portalis,  no  mean  authority, 
is  applicable:  ^Le  droit  ne  nait  pas  dee  r^g^emens,  mais  les 
r^lemens  doiyent  nattre  du  droit : '  Case  of  Xa  StoHra,  cited 
Merlin,  Bep.,  t  ziiL  p.  108  C  Prise  Maritime  X  ^ 

Mnnieipai  ^^  ^^  ^^^  infringement  of  blockade  is  regarded  as  an 

tSiwrofol*  off^^^  ^y  niunicipal  law,  as  it  is  in  some  countries,  could 

inteniAtiaua    neyer  fdye  rise  to  a  rule  of  international  law.    It  seems,  on  the 
law.  ^ 

>  A  parte  ChATMM»  In  n  Gmebrook,  per  Lord  Wertbuy,  (1865)  84  L.  J. 
Bulk.  17;  the  Alais  (1865)  L.  B.  1  A.$ndKl;  S(mU$HmaTrMdad.(l92i) 
7Wbeatoik,288;  eM  lU^Jwdeon  r.  Maine  Ine.  Oo^  (IW9)  6  Utm,  102. 

'  AnioddoQ**MBiineInniTuiee,''Yd.U.piii6.y.t.7S0,  p.  858andiiota|ih^ 

•  LeUen,  •«  Intematioiud  Law,"  p.  144. 

*  **  International  Law,"  p.  612  and  note. 

>  Ibid.,  Td.  iii  8.  288,  p.  824. 
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other  hand,  reasonable  to  aasume  that  the  modem  tendency 
to  minimize  the  dnties  of  neutrals  has  prevented  men  from 
treating  violation  of  blockade  as  an  offence  by  municipal  law» 
or,  at  least,  as  an  act  earUra  lonos  mareSf  so  as  not  to  be  capable 
of  being  insured  against 

While  Burlamaqui,  Heinneccius,  and  G.  F.  Martens  mayGairiaMof 
be  quoted  as  authorities  for  the  position  that  the  act  of  an  md  yiolatioa 
individual  may  implicate  the  State,  neither  the  carriage  of  ^^^^^ 
contraband  nor  the  violation  of  blockade  is  such  an  act    It  is  ^g^^ut  intor- 
only  when  such  acts  are  done  by  the  neutral  State,  and  not  whan  effected 
merely  by  the  neutral  subject^  that  there  is  any  infraction  of  g^tHtseif, 
international  obligation.  J^  "^  ^^i^ 

The  maritime  codes  of  various  countries  provide  regulations  icuitime 
to  be  observed  by  their  subjects  when  a  friendly  State  has^J^^^^ 
blockaded  the  ports  or  harbours  of  another.  ^SSS  ^ 

By  the  Spanish  Code,  art  640,  a  blockade  of  a  port  of  Spanish  Code, 
destination  justifies  a  seaman  in  abandoning  his  voyage.  By 
art  677  the  contract  of  afifreightment  remains  in  force  if, 
whilst  the  captain  is  without  instructions  from  the  shipper,  a 
declaration  of  war  or  of  blockade  should  be  made  during  the 
voyage.  In  such  a  case  the  captain  must  make  for  the  nearest 
neutral  and  safe  port,  and  await  orders  fix>m  the  shipper,  and 
the  expenses  and  wages  during  the  detention  will  be  settled 
as  general  average.  By  art  690,  s.  (2),  a  blockade  annuls  a 
charter-party  when  it  happens  before  the  vessel  sails.  By 
art  692  the  charter-party  is  partially  rescinded  when  it 
happens  in  the  course  of  the  voyage. 

The  Maritime  Code  of  Portugal  provides  by  art  547  that  PortogneM 
a  charter-party  is  rescinded  when  the  sailing  of  a  ship  for  its^'^^' 
port  of  destination  is  delayed  by  a  blockade. 

By  the  Mercantile  Marine  Code  of  Italy,  art.  616,  blockade  itaiiu  Coda, 
and  other  war  risks  are  not  on  the  insurer  unless  so  expressly 
agreed.  By  arts.  551-553  seamen  are  entitled  to  wages  in  pro- 
portion to  the  term  which  they  have  served  in  cases  of  voyages 
made  in  violation  of  blockade  and  then  abandoned. 

By  the  Maritime  Code  of  Holland,  art  370,  if  the  port  to  Oodeof 
which  a  ship  is  bound  is  under  a  blockade,  a  commander,  unless 
he  has  other  orders,  must  make  for  a  neighbouring  open  port 
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of  the  MUII6  Steta.  Bj  art  504  tbe  ootwvd  frriglit  only  is 
f^jMe  when  a  iliip  his  to  rotom  with  cargo  in  oonaeqnaDC  e 
of  bloekade. 

Bj  the  Maritime  Code  of  Belgium,  art  178,  inaueta  maj 
take  riska  of  war  including  blockada 

Finally,  bj  the  Oommercial  Oode  of  the  Gennan  Empire, 
art  848,  an  inaoier  takea  war  riska  nnleaa  the  contract  is  con- 
dnded  with  a  clanae  free  from  molestation  ci  war.  And  as 
Uookade  if  a  war  risk,  an  insurer  la  not  liaUe  for  Uockade 
risks  when  he  takes  all  other  riaks  than  riska  of  war. 

Mr.  W.  K  HaU  obserres  that— 

^Mooh  of  what  appears  in  the  older  and  eren  in  some 
modem  hockn  npoo  the  sabjeet  of  reprisals  has  become 
antiquated.  Spemal  reprisals,  or  reprisals  in  which  letters  of 
marane  are  issued  to  tne  persons  who  have  suffered  at  the 
hancCi  of  the  Foreign  State,  are  no  longer  made ;  all  reprinls 
that  are  now  made  may  be  said  to  be  general  reprisals  canied 
out  solely  through  the  ordinary  antiioriaed  agents  of  the 
State,  letters  of  marque  being  no  longer  issued.**  ^ 

In  the  above  passage  Mr.  W.  K  Hall  seems  to  consider  that 
general  reprisals  are  a  measure  of  constraint  short  of  war. 
Sir  R  Phillimore,  on  the  other  hand,  considers  that  general 
reprisals  and  open  war  are,  by  the  practice  of  nations, 
synonymous.' 

The  last  instance  of  special  reprisals,  in  Sir  R  Phillimore's 
sense,  is  that  made  by  England  against  Greece  in  1850,* 
which  Mr.  W.  E.  Hall«  and  M.  Alphonse  Biyier^ treat  as  a 
pacific  blockade.  HaU*  and  Phillimore  consider  that  the  last 
instance  of  belligerent  embargo  was  the  seizure  by  Great 
Britain  of  Dutch  yessels  in  1803  at  the  Gape  of  G(ood  Hope,'' 
and  also  in  the  ports  of  this  country.  Special  reprisals,  so  far 
as  they  inyolye  issuing  letters  of  marque,  haye  necessarily 

>  BaU*8  «*Int«nBftfaMud  Law,**  Sth  ed^  871. 

I  ••Intmatknal  Law,**  foL  lii  i.  x. 

'  Ibid.,  p.  89. 

«  HtU'8*«IntirattiauaLAw*Stii6d.,p.879. 

•  '•PriBeipMdA  Droit  dMGcas,**  1896,  ToLiL  p.  19S. 

•  ^Inittiutioftil  Law,"  p.  869. 
>PhflUmor>*i"LitonurtkmilLaw,**yoliiLt.«6. 
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fidlen  into  deBuetade  sinoe  the  Dedaration  of  Faris^  1866|  and 
the  abolition  of  priyateering. 

It  seems  dear,  on  principle^  that  pacific  blockade  is  a 
modem  mode  of  retorsion  and  reprisal  by  which  international 
comity  and  right  may  be  vindicated.  Bivier  considers  that, 
under  modem  limitations,  pacific  blockade  is  merely  ^^^^l^^ 
particular  instance  of  special  reprisals,  like  embarga  Halleck  ade  to  tpeciAl 
considers  that  padflc  blockades  are  nothing  but  special  ^^Hl^^ 
reprisals.^  The  older  forms  of  constraint  short  of  war  were 
resorted  to  on  the  fiailure  of  negotiation  and  arbitration,^  and 
their  disappearance  coincides  with  the  rise  of  international 
arbitration.  Beprisals  were  resorted  to  by  most  of  the  Oreat 
Powers  of  Europe  against  each  other.  But  pacific  blockades, 
without  any  exception,  have  been  instituted  by  powerM 
States  against  weak  States.'  But  this  &ct,  in  turn,  does  not 
at  all  distinguish  them  in  principle,  and  according  to .  the 
fifth  article  of  the  French  Ordonnance  of  1681,  ships  and 
goods  taken  at  sea  under  letters  of  reprisals  were  to  be 
adjudicated  upon,  like  prises  taken  in  open  war,  lin  the 
Courts  of  Admiralty.  But  in  1884  the  French,  during 
their  padfic  blockade  of  Formosa,  constituted  prise  tribunals 
which  purported  to  validate  the  seisure  of  neutral  vessels.* 
While  this  fact  has  been  justly  construed  as  impeaching  the 
status  of  a ''pacific  blockade,'' it  equally  shows  that  it  isa  mere 
modem  survival,  at  least  on  the  French  view,  of  the  special 
reprisal.  It  is  submitted  that  pacific  blockade  offers  even 
more  aflbiity  to  what  Sir  B.  Fhillimore  calls  belligerent  as 
opposed  to  dvil,  embargo.  Special  reprisals  could  be  exercised 
on  the  high  seas,  while  embargo,  like  pacific  blockade,  is  a 
measure  of  restraint  directed  against  a  coast  or  harbour. 
According  to  the  exercise  by  Great  Britain  of  the  right  of 
belligerent  embargo  in  1803,  it  is  difficult  to  draw  any 
distinction  between  belligerent  embargo  and  pacific  blockade. 
In  that  instance,  there  being  peace  between  the  two  countries, 

>  "Tnt^tfjoaal  Law,*  1888,  e.  zIt.  p.  474. 

*  PhflliBion't  '^Lrtaraatkaal  Law,**  voL  lii  i.  7. 

*  Da^tSoei't  «*  Oom  de  Broti  Intonationd  PaUie,"  p.  519. 

*  lUd. 
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Great  BiitoiB  forcibly  detained  Dutch  ships  in    a  Dntch 

harbour.    It  is  rery  difScnlt^  in  Tiew  of  the  Order  in  Oonndl 

of  May,  1806,  not  to  regard  the  blockade  proclaimed  by  the 

English  (JoTemment  in  April  as  a  pacific  Uockada    The 

restrictions  imposed  on  the  blockade  of  the  ports  of  North 

Germany  by  the  subsequent  order  show  that  it  was  not  to 

apply  to  neutrals,  and  therefore  it  complies  with  the  more 

desirable  form  of  pacific  blockade.    As  £ftr  as  Prassia  was 

concerned,  this  blockade  seems  in  all  respects  to  haye  been  a 

mere  pacific  blockade.^    It  is  usual,  howerer,  to  assign  a  £ar 

later  date  to  the  first  instance  of  the  usage.* 

PfldSe  block-      The  following  is  the  definition  of  pacific  blockade  giren  by 

^l^^'^tr.  Professor  T.  K  Holland  in  aletter  written  shortly  before  the 

»^j^|^' notification  by  the  Six  Powers  <rf  the  pacific  blockade  of 

8, 1897.         Crete:— 

''A  pacific  blockade  is  one  of  the  various  methods — 
generically  described  as '  reprisals/  such  as '  embargo/  or  seisure 
of  ships  on  the  hi^h  seas— by  which,  without  resort  to  war, 

Eressure,  topographically  or  otherwise  limited  in  extent,  may 
e  put  upon  an  offending  State/* 

In  the  domain  of  theory  the  subject  of  pacific  blockade  has 

lent  itself  to  controyersial  treatment  almost  as  discursiye  as 

the  form  of  blockade  called  a  paper  or  fictitious  blockade.    In 

the  letter  before  mentioned.  Professor  T.  K  Holland  considered 

that  the  one  controyersy  has  become  as  much  a  dead  letter  as 

the  other,  since  it  became  the  practice  to  enforce  a  pacific 

blockade  only  against  yessels  belonging  to  the  quasi-enemy, 

without  inyolying  confiscation  eyen  in  this  case. 

Viewt  of  The  yiews  of  the  jurists  of  different  countries  on  the  subject 

IJ^t^/*  are  summarised  by  Mr.  W.  K  HalL»    Pistoye  and  Duyerdy* 

p«eifie  Wock.   ^^d  Woolsey  (a  119)  deny  the  existence  of  a  right  to  enforce 

pacific  blockade,  but  their  minds  were  fixed  upon  its  earlier 

form,  when  it  was  directed  against  ships  under  all  flags,  and 

■  Cf.  L«tt«rt  of  Historical,  pp.  109, 110,  ref«rring  to  SohoeU*i  <«TnitdB  Do  U 
Paix,''  ToL  ix.  p.  44. 

'  Of.  B£  Alphonie  BiTier*!  ^Prindpei  de  Droit  dai  Oans,*  1896,  toL  iL  p.  198» 
and  letter  of  Prof e«or  T.  K  Holland  to  tho  2VMit,  Bftfch  8, 1897. 

•  "  Intemationia  Law,"  Mh  ed^  p.  875. 

« *'Traite  dei  PHiei  ICaritimes,''  iL  876-^ 
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T6B8el8  arreated  for  a  breach  of  paoifio  blockade  were  at  one 
time  confiscated^  as  they  would  be  in  a  state  of  war.^ 

Heffter  (s.  Ill),  Oalyo  (s.  1591),  and  Oauchy  (ii  428) 
pronounce  in  fayour  of  it  Bluntschli  (&&  606, 607)  approres  of 
the  practice  on  condition  that  the  blockade  shall  not  be  so 
conducted  as  to  touch  third  States.  Yon  Bulmerincq*  un* 
willingly  admits  it  as  being  at  any  rate  a  less  eyil  than  war. 
Mr.  Lawrence  considers  that  the  history  of  the  two  pacific 
blockades  of  1884  and  1886  points  unmistakably  to  the 
conclusion  that  pacific  blockade  is  lawftd  provided  it  is 
enforced  against  none  but  vessels  of  the  Power  which  is  to 
be  coerced  by  it^  M.  Bivier,  while  he  seems  to  allow  the 
aptitude  of  theoretiibal  objections,  observes  that  policy  is  a 
question  of  action,  and  it  is  hardly  possible  at  this  day  to 
withhold  from  pacific  blockade  the  character  of  an  institution 
of  international  law.^    General  Halleck  observes — 

<<  Some  writers  have  imafi;ined  a  state  of  things  which  they 
term  *  pacific  blockade';  that  is  to  say,  that  one  State  may 

1  Daring  the  blockade  of  Mexico  hj  F^rance  in  1888,  not  onlj  were  Madcaa 
ships  liihle  to  capture,  bat  Tsanli  belonging  to  third  Powsn  were  seiied  and 
broaght  in  for  condemnation.  The  French  also  proposed  to  confiscate  neotral 
▼essels  in  1884,  when  they  *<  pacifically  Uockaded"  Formosa.  Lord  OnnTille 
informed  H.  Waddingtoo  in  Norember,  1884  (Pari.  Phmts,  *"  Franosb"  No.  1,1885), 
that  the  contention  of  the  French  Qoremment  that  ^  a  pacific  blockade  "  conf era 
on  the  blockading  Power  the  right  to  captare  and  condflfmn  the  ships  of  third 
nations  Ibr  a  breach  of  blockade  is  in  conflict  with  well-estahlished  principles  of 
international  law.  It  is  of  great  interest  to  note  that  this  contention  of  France 
in  the  case  of  pacific  blockade  cannot  daim  the  sanction  of  the  famoas  Ordonnance 
de  la  Marine  of  Loois  XIV.  Letters  of  reprisal  are  clearly  im  pari  maiiria  with 
a  proclamation  of  pacific  blockade,  and  by  the  Ordonnanoe,  art  iii.,  permission 
was  only  given  to  those  to  whom  tiie  letters  of  marqae  were  issaed  to  arrest  and 
seiae  the  goods  of  the  sabjects  of  the  State  offending  (cf.  PhilL,  **Intemational 
Law,"  ToL  iii  s.  15).  The  inflaence  of  the  Ordonnance,  on  the  other  hand,  ia 
periiaps  discernible  In  the  constitotion  of  prize  coorts  by  the  French  at  their 
*'paeifie  blockade"  of  Formosa  (cl.  art  6,  Ordonn.  de  la  Marine).  On  the 
ground  that  pacific  blockade  has  in  fact  inrolTed  the  institution  of  priie  coorts, 
B£  Franti  Despagnet  objects  to  the  usage.  A  prize  court  necessarily  implies 
that  a  state  of  war  exists  (ef.  PhOl.,  « Intemational  Law,"  toL  iii.  s.  20;  and 
EUr  W.  Scotf  s  obsenration  in  the  Eendrick  and  Maria,  (1799)  1  0.  Bob.  146, 156, 
that,  in  cases  of  prize,  the  claimant  is  subject  to  **  no  other  rights  than  those  of 
war,  and  is  amenable  to  no  jurisdiction  but  such  as  belongs  to  those  who  possess 
the  rights  of  war  against  him  "). 

'  HoltzendodTs  Handbuch,  1889,  voL  iv.  s.  127. 

'  «  Principles  of  Jntematicmal  Law,"  pt.  iii  o.  L  p.  290,  ed.  1896. 

*  **  Prindpes  de  Droit  des  Qens." 
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blockade  the  coasts  of  another  State,  and  that  at  the  same 
time  declare  that  a  state  ot  peace  is  maintained.  The  wcdght 
of  authoritj,  howeyer,  is  agamst  sach  an  anomaly.  While  a 
blockade,  as  a  war  measore,  will  be  internationally  respected, 
this  will  not  be  the  case  with  a  blockade  instituted  as  a  system 
of  pacific  pressure.  Sach  blockades  cannot  affect  neutral 
States,  they  are  yirtually  nothing  but  special  reprisals."  ^ 

Dr.  T.  Walker  obsenres— 

''At  present  (1895),  in  yiew  of  the  paucity  of  instances, 
the  diyergence  in  the  character  of  the  actual  operations,  and 
the  disputes  which  arose  thereon,  we  must  be  content  to  say 
that  the  title  (of  a  pacific  blockade)  is  not  yet  practically 
established.*** 

M.  Frants  Despagnet,  the  newly-elected  member  of  the 
Institute  of  International  Law,  considers  the  usage  of 
''pacific  blockade**  as  entirely  indefensible.  He  argues  that^ 
both  by  treaty  and  by  unilateral  acts,  blockade  has  been 
exdusiyely  confined  to  a  state  of  war;  eoL  gr^  the  French 
goyemmental  regulations  of  July  26,  1778,  art  1,  the  great 
treaties  on  neutrality  in  1778  and  1800,  and  the  Declaration 
of  Paris,  1856.  Other  objections  of  M.  Despagnet  are,  that 
pacific  blockade  (1)  has  been  exdusiyely  employed  by 
powerful  States  against  weak  States;  (2)  places  a  prohibition 
on  neutral  commerce,  while  it  leayes  the  subjects  of  the 
blockading  State  free  to  trade  with  those  of  the  blockaded 
State— this  he  considers  an  inyersion  of  the  legitimate  opera- 
tion of  blockade ;  (8)  does  not  possess  the  effect  claimed  for  it  of 
preyenting  war;  ate.  gr^  the  case  of  Turkey  in  1827,  that  of 
Mexico  in  1838,  that  of  1885  with  Ohina.  To  these  instances 
mast  now  be  added  the  case  of  Orete  in  1897.® 

FhmoMli  of        It  remains  to  notice  the  proposals  of  the  Institute  of  Inter- 

of  Intemv      national  Law.    Daring  its  session  at  Heidelberg  in  1887,  the 

^^^^^  ^  following  resolutions  were  yoted : — 

^^^  (1)  Vessels  under  a  foreign  flag  may  freely  enter  in  spite  of 

a  pacific  blockade. 

1  « Ihienutioiua  Law,**  1893,  c  xir.  p.  474. 

•  *<MMiiua  of  Pnblio  Internatioiiid  Law,**  1895,  p.  97. 

*  **  Goon  de  Droit  Ihtenutioiua  PaUk,"  p.  519. 
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(2)  A  pacific  blockade  most  be  officially  declared  and 
notified,  and  moat  be  maintained  by  a  sufficient  force. 

(3)  VesselB  of  the  blockaded  Power  which  do  not  respect 
such  a  blockade  may  be  sequestrated.  The  blockade  having 
ceased^  they  must  be  returned  to  their  owners,  but  without 
compensation  of  any  kind. 

The  following  history  of  the  usage  is  giyen  in  Biyier : —        ^f^  ^  ^* 


**  One  may  cite  as  the  first  pacific  blockade  that  of  1827 ;  G^ia. 
the  combined  fleets  of  Enffland,  France,  and  Bussia  blockaded 
the  Turkish  coasts.  In  1831  France  blockaded  sereral  points 
of  the  Portuguese  coast.  In  1883  France  and  England 
blockaded  the  ports  of  Holland.  New  Ghunada  was  blocKaded 
by  England  in  1836,  Mexico  by  France  in  1838,  and  La  Plata 
from  1838  to  1846  by  France;  and  from  1845  to  1848  it  was 
blockaded  by  both  rrance  and  England.  In  1850  England 
blockaded,  as  a  measure  of  reprisal,  the  Piraeus  and  the  other 
ports  of  Oreeoe.^  Sardinia  blockaded  Messina  and  Gaeta  in 
1860.  England  blockaded  Bio  Janeiro  in  1862.  The  Great 
Powers' threatened  to  blockade  the  Turkish  coast  in  1880  by 
anchoring  their  fleet  in  Dulci^a  France  blockaded  ttie 
ports  and  roadsteads  of  Formosa  m  1884.  The  Great  Powers, 
with  the  exception  of  France,  blockaded  in  1886  the  coasts  of 
Greece,  but  only  detained  Greek  yessela  In  Noyember,  1888, 
(Germany  and  Great  Britain,  in  order  to  put  an  end  to  the 
treaty  and  to  the  yiolenoe  and  depredations  of  the  slaye 
d^ers,  blockaded  Zanzibar;  but  this  blockade  was  not  eyen 
directed  i^ainst  Zanzibar — it  had  rather  the  character  of  a 
measure  of  maritime  police  directed  against  the  slave  traffic.**  * 

In  1895  Bear-Admiral  Stephenson  maintained,  for  some 

^  A  fnU  leoount  of  tliit  lait  Uoekide  if  giTflii  in  Phillimore^i  '*  Intarnatiaiiil 
Lftw,"  ToL  ilL  ■.  28.  Sir  B.  Philltmare  does  not,  lioweTer,  troat  the  Don  PaciSoo 
incident  as  inTdnng  a  pacific  blockade,  but  diecwMO  it  ae  an  inftance  of  special 
reprisal.  He  considers  that  the  international  jvrist  is  boond  to  saj  that  the 
eridence  at  present  prodnced  does  not  appear  to  be  of  that  orerwhelming  character 
which  alone  oonld  warrant  an  exception  ttcm  the  weU-known  and  Talnable  mle 
of  international  law  that  recourse  shonld  not  be  had  to  reprisals  until  the  subject 
of  the  offended  State  has  exhausted  those  legal  remedies  which  it  must  be  pce- 
sumed  are  afforded  bj  the  ordinary  legal  tribunals  of  ereiy  drilised  State.  It 
was  an  admitted  fact  that  H.  Padfioo  had  not  applied  to  the  Greek  Courts  of  Law 
for  redress.  Sir  B.  Phi]liniore*s  Judgment  seems  wholly  unfaTourable  to  the  action 
of  the  British  Ooremment,  and  he  seems  to  quote  with  some  commendation  the 
protest  of  Bussia,  couched  in  terms  d  menace  that  it  is  difflcult  not  to  attribute 
significance  to  in  connection  with  the  outbreak  <d  the  Crimean  War  four  jears 
later.  The  Don  Pacifico  incident  is  treated  bj  Mr.  W.  B.  HaD,  as  well  na 
M.  BiTier,  as  a  case  of  pacific  blockade  Q*  International  Law,**  5th  ed.,  872). 

*  ''Prindpes  des  Droits  des  Gens,"  1896,  toL  a  p.  198. 
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weeks,  a  pacific  blockade  against  the  port  of  Corinto,  Nicar- 
agua. In  1897  the  CcHicert  of  Europe,  represented  by  fleets  of 
Great  Britain,  Austria,  Germany,  France,  Italy,  and  Bossia, 
blockaded  the  Island  of  Crete,  where  an  armed  insurrection 
was  raging,  and  where  a  detachment  of  Greek  regular  troops 
had  landed.  By  the  blockade  notification^  the  blockade  was 
only  declared  general  for  ships  under  the  Greek  flag.  But  it 
cannot  be  said  that  this  blockade  was  directly  only  against  the 
ships  of  the  quasi-enemy,  as  it  appears  bom  the  notification 
that  the  ressels  of  neutial  Powers  were  liable  to  be  Tinted 
and,  apparently,  detained  under  certain  circumstances.  The 
notification  did  not  provide  any  time  for  ships  to  leaye;  but 
Greek  war  yessels  were  giren  forty-eight  hours.  The  blockade 
lasted  till  December  1, 1898,  when  Prince  G^rge  of  Greece 
was  appointed  High  Commissioner.  It  may  be  worth  while  to 
add  that  in  February,  1897,  Germany  originally  proposed  to 
blockade  pacifically  the  Greek  ports,  but  England  and  Italy 
objected.  In  April,  1898,  Germany  and  Austria  withdrew 
fix>m  the  pacific  blockade  of  Crete.  The  application  of  the 
term  '' pacific  **  to  this  blockade  is  an  entire  misnomer.  The 
region  round  Canea  was  continually  bombarded  by  the  fleets 
of  the  Powers,*  and  Admiral  Noel  bombarded  Candia  in 
September,  1898.* 

During  the  Graeco-Turkish  War  of  1897  the  Greek  Gh)yeni- 
ment  notified  a  beUigerent  blockade  of  the  coast  of  Epirus  and 
a  portion  of  the  littoral  of  the  Galf  of  Salonica.  It  claimed  as 
&r  as  the  last'is  concerned^  that  the  blockade  should  extend  to 
five  miles  from  the  coast   No  time  was  fixed  for  the  departure 


>  Undam  Qau*U,  March  19, 1897. 

•  «*  Ann,  Reg.,''il897,  p.  819. 

'  The  present^recnideBcance  (April,  1905)  of  the  demand  <tf  Crete  for  federation 
with  Greece  seems  of  considerable  interest  at  this  moment,  and  was  elearij  the 
ezdting  cause  of  the  blockade  of  1897-8.  In  1901  the  Qretan  assemblj  passed 
a  resolation  in  faTonr  of  onion  with  Gheece.  The  four  protecting  Powers  issned 
an  "  identic  declaration,"  stating  that  they  did  not  consider  this  advisable  ("  Ann. 
Beg.,**  1901,  305).  Crete  occupies  the  tralj  abnormal  position  of  a  mi-Soorerain 
State,  which  is  imder  **the  protection"  of  foor  Powers,  and  the  smerainty  of  a, 
fifth.  The  onlj  analogy  appears  to  have  been  the  status  of  Chicow  and  Lnxem- 
bonrg.  The  international  status  of  Crete  is,  howerer,  far  more  oomplez  owing  to 
the  snaerainty  of  the  Snltan.  A  Protectorate  is  generally  recognised  as  contrasting 
with  a  State  under  snserainty. 
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of  any  neutral  yessel  in  any  port.  This  blockade  was  extended 
to  the  Golf  of  Yolo  a  few  days  later.  It  appears  from  the 
notification  that  the  Greek  Goyermnent  held  that  captnre 
oonld  only  be  effected  on  the  spot  itsell^  On  the  other  hand, 
there  was  no  stipulation  as  to  the  notification  spieidU,  and 
therefore  the  Greek  usage  apparently  oonforms  to  English  and 
American  usage.* 

In  1902  Great  Britain,  Germany,  and  Italy  pacifically 
blockaded  Venezuelan  ports.*  But  this  so-called  pacific 
blockade  was  certainly  not  confined  to  the  interception  of  the 
Tessels  of  the  quasi-enemy,  as  the  notification  merely  stated 
that  '^  vessels  which  attempt  to  yiolate  the  blockade  will 
render  themselyes  liable  to  all  measures  authorized  by  the 
law  of  nations  and  the  respectiye  treaties/"  etc. 

(Germany  and  Italy  issued  separate  notifications,  but  it  is 
equally  dear  that  in  both  cases  the  vessels  of  neutral  Powers 
were  amenable  to  the  operation  of  blockade.*  This  blockade 
equally  involved  a  conflict  of  warships,  and  therefore  is  mis- 
called pacific.  The  seizure  of  Venezuelan  gunboats  by  British 
and  German  cruisers,  the  German  commander  later  sinking 
one  of  them,  caused  a  ferment  in  the  United  States.*  In  the 
case  of  a  belligerent  blockade  by  notification,  *'  it  is  to  be  pre- 
sumed that  the  notification  would  be  formally  revoked,  and  that 
due  notice  will  be  given  of  it;  till  that  is  done,  the  port  is  to 
be  considered  as  closed  up.*'*  At  the  close  of  1898  a  notifica- 
tion was  issued  declaring  the  blockade  of  Crete  raised,  and  in 
1903  Italy,  England,  and  Gtermany  issued  separate  notifications 
declaring  the  blockade  of  the  Venezuelan  ports  raised.    In 

*  Tina  is  the  limitation  adopted  b j  the  proposed  B^glement  des  Prises  Maritimes 
of  the  Inst,  de  Droit  Int,  ss.  8&-44. 

«  London  Q<udU,  18d7, 2751. 

'  In  Tiew  of  the  fact  that  this  blockade  involyed  a  distinct  reversion  to  what  is 
nntrersallj  considered  the  older  and  objectionable  form  of  pacific  blockade,  it 
is  clearly  necessary  to  remember  that  three  Powers  concnrred  in  enforcing  it.  In 
the  ^  Annual  Begister,"  and  the  last  edition  of  Mr.  W.  E.  Hall's  « international 
Law,"  no  menti(m  is  made  of  Italy  as  one  of  the  blockading  Powers.  Bnt  for  the 
Italian  notification,  cf.  Xoikfon  (ToMtte,  December  28,  1902,  p.  8889 ;  and  q.v. 
lYmes,  December  22,  for  the  active  part  played  by  the  Italian  cmiser  Qiofwjmni 
Bauaan  in  enforcing  the  blockade. 

*  JUmdcn  QaaeUe^  December  28, 1902. 
»  "Ann.  Beg.,"  438. 

«  Per  Sir  W.  Scott  in  tiie  NepiuHMi,  (1799)  2  C.  Bob.  110,  Hi. 
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this  xeqieot  the  OMige  of  the  last  two  pacific  UodoideB  has 
oonComed  to  the  belligerait  naage.  Though  ihe  hkxiade  wm 
made  applioaUe  to  all  natknalitiea,  there  does  not  appear 
to  hare  been  any  aeixaie  of  Tenek  not  flying  the  Yenendan 
flag.  The  blockade  of  1902  waa  alio  lendeiedeffeetiTe  from  the 
day  ot  pnblioatioB  (December  20),  bnt  fifkcMi  days  of  grace  mm 
allowed  for  ye«el8  ^  lying  in  ports  now  declared  to  be  bloek- 
adedf**  and  Tarying  periods  were  granted  to  steamers  and 
sailing  Tesseb  which  had  left  harbour  prior  to  notifloation. 
The  oMst  of  It  is  therdbre  necessary  to  conclode  thai  frmn  1897  the 
C^de  hat  practice  of  pacific  blockade  *  has  again  changed  for  the 
^^^Jl^'^  worse,  as  it  has  ooce  more  reverted  to  the  impositioii  of 
1897.  obligatioii  npon  neutrals,  even  to  the  extent  of  confiHratJng 
their  resseb  for  Tiolaticm  of  the  blockade.  It  has,  tii^efote, 
again  become  open  to  all  the  objections  that  were  mginally 
aimed  against  it.  As  practised  in/1897  and  1902,  the  usage 
cannot  derive  any  support  from  the  limited  approval  conoedad 
by  Professor  T.  £.  Holland  and  Dr.  T.  J.  Lawrence.  Both 
in  1897  and  1902  pacific  blockade  inTolved  belligerent  opera- 
tions, and  these,  in  some  instances,  seem  to  have  exceeded  the 
dae  exercise  of  belligerent  rights  in  the  conduct  of  blockade 
as  an  operation  of  war.  The  sinking  of  a  Greek  metcbaat 
vessel,  alleged  to  be  carrying  provisions  and  stores  to  the 
insurgents,  by  the  Austria  cmiser  SebmUeo  may  be  inrtanoed 
daring  the  blockade  of  1897.  Perhaps  this  may  be  disnuflsed 
as  an  episode,  however  regrettable,  which  was  not,  striody  speak- 
ing, an  incident  of  the  Uockade,  as  it  oconrred  before  the  pio- 
clamation.  Moreover,  the  insorgents  seem  to  bare  first  fired 
on  the  Sebenico.  Bnt  after  the  proclamation  an  English  cmiser 
sank  two  caiques,  carrying  munitions  of  war  to  the  insorgents. 
Poiicjof  France  has  always  leaned  to  an  assimilation  of  pacific 

blockades  to  those  practised  by  belligerents,  and,  judging 
from  the  usage  as  exercised  in  1902,  England  has  finally 
tiie  bdlligereat  acceded  to  this  view.  The  only  possible  difference  between  the 
Gmt  Britain  ^'^^  usage  of  belligerent  and  pacific  blockade  is  presomablj 
Memf  tohav*  that  vcssels  cannot  be  seised  on  the  high  seas  tor  attempted 
thifTiewibce  violation  of  pacific  blockada  But  this  does  not  seem  very 
^^-  certain. 


France  to 
aasimikte 
pacific 
blockadaito 
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The  fact  that  two  great  maritime  nations  haye  asserted  ControTeniAi 

fllLllWl  Af 

the  right  of  instituting  a  blockade,  with  all  the  incidents  of  p^eifio 
war  in  time  of  peace,  suggests  possibilities  of  future  conflict  It  ^^^»^^'^- 
cannot  be  supposed  that  the  strict  usage  of  pacific  blockade 
will  be  persisted  in.  Neutral  nations  cannot  be  expected 
lightly  to  endure,  in  time  of  peace,  an  operation  which  has 
always  been  described  as  the  most  onerous  that  can  be 
inflicted  on  neutrals  in  time  of  war. 

On  the  other  hand,  it  must  not  be  forgotten  that  the  occasion  Possibilitj  of 
of  pacific  blockade  would  not  disappear  with  its  abandonment.  ag^?inter- 
An  offence  against  the  comity  of  nations  may  take  the  form  ^^  J^Sf^^,-^ 
a  purely  commercial  di£Sculty,  as  that  between  Great  Britain  not  be 
and  the  Two  Sicilies  in  1840.    In  the  present  state  of  the  abditioo  of 
world  it  cannot  be  said  there  is  no  possibility  of  confiict  on  {J^^ 
questions  of  international  commerce  and  finance.    There  will  Tmdm^  oC 
always  remain  the  possibility  that  occasions  may  arise  when  ^^l^fto*^ 
nations  will  proceed  to  retortion  or  reprisal  But  in  the  present  ^'^^J^f^' 
state  of  the  usage  pacific  blockade  appears  as  two-handed  a  in  modem 
weapon  as  the  abolished  form  of  reprisal,  privateering. 
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In  what         Wab,  which  according  to  Grotins,  may  bieak   ont  in  three 
JJJ^^JJ^^  ways,  may  likewise  be  terminated  in  three  ways — either  by 
the  ceaeation  of  hostilities,  by  conquest,  or  by  treaty  of  peace. 
Bftenof  Tl^  iQOst  commonly  cited  instance  of  a  return  of  peace 

gJJJ^jjJJl    effected  by  a  reciprocal  intermission  of  hostilities  is  in  the  case 
ausnoB  of       of  war  between  Charles  XII.  of  Sweden  and  Frederic  Angnstns, 
King  of  Poland,  at  the  commencement  of  the  eighteenth 
centnry.    This  struggle  presented  many  exceptional  features, 
as  after  the  victories  of  Charles  XIL  at  Cracow  and  Warsaw 
in  1702,  Frederic  Augustus  abdicted  the  throne  of  Poland. 
Stanislas,  a  nominee  of  Charles  XIL,  became  King  of  Poland, 
but  was  deposed  in  turn  at  the  defeat  of  Charles  XIL  at 
Pultowa  in  1709.    The  internal  situation  of  Poland  involying 
internecine  as  well  as  foreign  war,  presented  so  many  abnormal 
features  that  iljwould  seem  yery  difficult  to  deriye  any  certain 
inferences  from  it    The  hostilities  between  Sweden  and  Poland 
apparently  ended  with  the  rout  of  Charles  XIL,  but  Sir  B. 
Phillimore,  following  Heffter,  considers  that  there  was  no 
cessation  of  hostilities  till  1716.^    Since  Frederic  Augustus 
declared  war  against  Charles  XIL  in  direct  opposition  to  the 
loudly  expressed  wishes  of  the  Polish  Diet,*  there  seems  some 
theoretic  doubt  whether  the  war  could  be  considered  bdlwn  de 
jure.    Again,  this  war  was  finally  concluded  by  the  promulga- 
tion of  a  Treaty  of  Peace  between  Poland  and  Sweden  in  1729. 
This  treaty  of  peace  was  of  a  highly  exceptional  character. 

>  Bir  B.  PhiUimoie't  *<Inteniatioiua  Law,"  vol.  iii.  part  xii.  o.  L  s.  511,  p.  640; 
mfening  to  Hefiter,  p.  811, 1. 176. 
s  Dimham's  **  Hiftcuy  of  Poland,'' p.  219. 
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It  affords  the  one  example  in  modem  history  where  a  peace 
was  concluded  by  two  letters;  the  reason  being  that  there 
were  no  difScoltiee  to  do  away  with,  owing  to  the  territorial 
distribution  of  the  two  powers.^ 

The  war  between  Spain  and  her  South  American  Oolonies 
affords  the  clearest  instance  of  the  terknination  of  war  by  the 
mutual  intermission  of  hostilities,  since  the  period  that  elapsed 
before  the  declaration  of  peace  was  far  greater  than  the 
corresponding  period  in  the  case  of  Sweden  and  Poland.  The 
war  of  South  American  Independence  began  in  1810.  Boliyar 
liberated  Venezuela  at  the  battle  of  Garabolo  in  1820.  Ecuador 
was  freed  at  the  battle  of  Pichincha  in  1822.  Peru  was  fireed 
at  the  battle  of  Junin.  The  last  belligerent  operations  of  this 
war,  the  victory  of  Sucre  over  Oanterao  at  Ayacacho,  and  the 
siege  of  the  castles  of  Oallao  in  Pern,  were  all  concluded  by 
1825,  though  the  mother  country  may  subsequently  have 
made  some  abortiye  attempts  to  fit  out  further  expeditions. 
Spain  did  not  recognize  the  independence  of  Ecuador  till  1840, 
when,  by  royal  decree,  commercial  yessels  of  the  republic  of 
Ecuador  were  admitted  into  Spanish  ports.  Chile  waa  formally 
acknowledged  to  be  independent  in  1843.  Venezuela,  which 
was  first  liberated  by  Bolivar,  was  not  recognized  till  1850, 
thirty  years  after  she  had  gained  her  independence  at  Garabolo. 
A  treaty  between  Venezuela  and  Spain,  by  which  the  inde- 
pendence of  the  former  was  formally  acknowledged,  was  signed 
in  1845,  but  for  some  reason,  ratification  was  delayed  till 
1850.* 

There  are,  alike  in  the  pages  of  classical  history  and  in  Betnm  of 
very  modem  times,  instances  of  the  unconditional  submission  S^^^  *^' 
(deditio)  of  one  belligerent  to  another.    In  ancient  times  there 
were  the  conquests  of  the  Bomans,'  in  modem  times  the 

»  G.F.  BIarten't«Lawof  Nations,"  (1802) bk. Tiii.  c.  viL  p.  W5  and  note ; 
fefening  to  Do  Stedc, "  Bami  tar  diyenes  stgets  de  politique,  Essai  Montgon, 
M^moires,"  toL  yii ;  Supplement  mod^e  ntdrag,  1729. 

•  "Ann.  Beg.,»»  1845,  p.  2W,  and  W.  R  HaU'a  «* Intematianal  Law,*'  5th  ed^ 
p.  565.  Mr.  HaU  dates  the  formal  acknowledgment  of  Venesnela't  independenoe 
by  Spain  from  1850.  ▲  treaty  to  that  effsot  had  nndoobtedly  been  signed  fire 
years  pieTionsly,  bat  a  treaty  is  not  binding  on  the  signatory  States  tiU  it  has 
bera  ratified. 

*  Oassr,  «<  De  Bello  GiTili,"  L  iii  ss.  97, 98. 
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oonqiieft  of  EhgUiHl  and  Fnnoe  in  Africa^  and  <tf  Ebogland 
and  Boasia  in  Asia.  A  war  nndertak^i  for  aggreflBion  need 
not  neoetBarily  terminate  in  tlie  complete  absorption  of  ike 
conquered  State,  howerer  mndi  it  may  tend  to  do  so.  Of 
this  the  snoceflBiye  wan  fw  the  partition  of  Poland  afford 
instances.  The  spoliation  of  Poland  inrdved  three  wars 
before  it  was  ultimately  affdcted.^  The  extinction  or  incorpcmi* 
tion  of  one  State  by  anothn  need  not  necessarily  be  the  reeolt 
of  a  war  of  conqnesty  an  obserration^illnstrated  by  the  Acts  of 
Union  between  England  and  Scotland  and  Ireland.  Sir  B. 
ndllimore  seems  to  consider  that  instances  of  the  termination 
of  war  by  conquest  are  nu»e  rare  in  modem  than  in  ancient 
times,  but  the  course  of  modem  history  has  perhaps  tended  to 
inyalidate  this  statement  Since  1857,  Bussia  has  conquered 
and  incorporated  Circassian  and  the  Tsst  teiritories  that 
belonged  to  the  conquered  Khanates  <tf  Central  Asia.* 

In  Central  Asia,  Russia  has  long  since  adTanced  in  one 
direction  beyond  the  limits  ol  the  conquests  o[  Alexander  the 
Great,  and  in  this  direction  her  conquests  possess  all  the  signs 
of  permanenca  The  annexations  of  England  in  Afirica  were 
essentially  cases  of  war  terminating  by  conquest,  inyolying  the 
disappearance  of  the  South  African  Bepublia  To  these  may 
be  added  the  accessions  inyolyed  in  the  enormous  growth  of 
the  Indian  Empira  Termination  of  war  by  conquest  seems  to 
haye  occurred  far  more  frequently  in  the  last  half-century 
than  in  any  other  recorded  epoch,  and  the  conquests  of  modem 
times  are  on  a  larger  scale  than  the  classical  instances,  and 
appear  to  exhibit  greater  features  of  perman^ace.  They  differ 
howeyer,  eyen  in  the  most  indefensible  instances,  such  as  that 
of  the  spoliation  of  Poland,  firom  the  unconditional  surrender 
exacted  by  the  ancient  conqueror.  Some  attempt  was  made, 
both  by  France  and  Great  Britain,  to  alleyiate  the  £Eite  of 
Poland  at  the  Treaty  of  Vienna.*  Thou^  no  Powers  inter- 
posed on  behalf  of  the  South  African  Bepublics,  England 

1  CY.  Sb  B.  PbmiiiM»re*s  *<  Inteniatloiiftl  law,**  ToL  i  8. 89^ 

•  Ot  Lord  Canon's  *«  BsMi*  in  Oentnd  Ad%*  p.  200. 

•  Klflber,  *«  Acten  dee  Wienar  Oongr.,*'  hud  iz.  40-51 ;  Wharton's  <*  Hirtory,** 
pp.  425-485. 
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conolnded  a  oonyention  with  the  representatives  of  the  two 
Bepnblics  at  Yereeniging,  which  has  been  sorapolonsly 
obeerred,  and  afforded  tiie  basis  of  an  equitable  termination  of 
the  war. 

A  Treaty  of  Peace  is,  in  the  language  of  the  books,  a  Retnm  of 
public  real  treaty;  for  if  its  duration  were  limited  to  the  treaty. 
life  of  the  soyereign,  it  would  be  a  mere  truce,  and  not  a 
t  reaty  of  peace.    Treaties  of  peace  resemble  other  public  real 
treaties  in  so  far  as  they  are  subject  to  the  same  rules  of 
interpretation,^  some  of  which,  howeyer,  are  more  particularly 
adapted  to  the  former.*    Thus  the  interpretation  of  a  treaty 
of  peace  is  to  be  against  the  superior  party.    He  who  pre- 
scribes the  terms  of  the  treaty  must  blame  himself  if  he  has 
neglected  to  express  his  demands  clearly;    and  yague  or 
ambiguous  terms  must  not  be  made  so  many  snares  to  entrap 
the  weaker  party  to  the  contract.     The  names  of  countries  Ceded  tem- 
ceded  by  treaty  must  be  understood  according  to  the  usage  n^S, 
prevailing  at  the  time  among  skilful  and  intelligent  men.    It 
seems  an  indubitable  inference  from  this  passage  of  Yattel 
that  a  treaty  of  peace  ougfit  at  least  to  name  specifically  the 
countries  ceded  by  it.    But  by  the  Treaty  of  Portsmouth,  Exception  in 
signed  on  September  5,  1905,  between  Japan  and  Russia,  Portsmo^h, 
certain  islands  adjacent  to  the  southern  portion  of  the  island  ^^*'  ^^  ^^* 
of  Sakhalin  were  merely  alluded  to  in  general  terms ;  a  point 
possibly  of  little  importance,  as  it  may  be  presumed  that 
Bussia  merely  cedes  to  Japan  islands  south  of  the  60th  degree 
of  northern  latitude,  which  is  adopted  by  the  Treaty  of  Ports- 
mouth as  the  northern  boundary  line  of  the  Japanese  frontier 
in  the  island  of  Sakhalin.*    By  articles  which  are  annexed 
to  the  Treaty,  a  commission  of  delimitation  is  to  be  appointed 
whose  duty  it  is  {inter  alia)  to  prepare  a  list  of  the  ceded 
islands.    Professor  F.  De  Martens,  writing  immediately  after 
the  Portsmouth  Peace  Conference,  observed  that,  when  the 
Japanese  landed  in  Sakhalin,  they  even  sought  to  change  the 
name  of  the  island.    It  is  doubtiess  within  the  competenoe  of 

'  yaitert'<DroitdetGen8,'*Lial7. 

•  Ibid.,  1.  It.  c  iii  i.  32-84. 

•  CltextoftheTiMtjofPort8iiioathin7Viiie»,Ooloberl7,Artld6lX^ 
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a  Yiotor  to  do  this.^  But  the  £aot  that  the  southem  portion  of 
the  island  was  ceded  ^in  perpetuity  and  fall  soyereignty'' 
by  Bonia  to  Japan  in  its  Bnssian  name  of  Sakhalin,  recalls 
the  distinction  between  ** occnpatio  bellica "  and  ^cession*'  of 
territory. 

The  principle  is  that,  by  treaty  of  peace,  the  yictmoiis 
belligerent  acquires  territory,  not  by  retaining  what  he  is 
already  in  possession  of,  but  because  the  subdued  State  cedes 
it  It  is  dear,  therefore,  that  such  territory  must  be  ceded  in 
the  name  by  which  it  was  known  to  the  ceding  State  who  had 
the  right  of  ^  Transcendental  Propriety  **  or  Eminent  Domain 
over  such  land.'  The  language  of  treatiets  which  concern  the 
acquisition  of  conquered  territory  is  that  the  subdued  State 
pelds  or  concedes  (eedera)  a  certain  territory  to  another.  The 
language  of  the  Treaty  of  Portsmouth,  a  treaty  which  Professor 
F.  De  Martens  considers  is  destined  to  create  **  a  completdy 
new  state  of  things  in  the  Far  East/'  is  exactly  similar  to  that 
of  the  Treaty  of  Utrecht,  1718,  in  the  use  of  the  term ''  c6der  " 
to  denote  the  public  act  of  acquisition  of  territory.^  According 
to  the  English  text  of  the  Treaty  of  Portsmouth,  Article  IX., 
«the  Imperial  Bussian  Gk>yemment  cedes  to  the  Imperial 

■  Wbeaton  obtenret  fhftt  flm  military  ooonpation  tnntfen  all  the  righta  of 
the  difplaoed  aorereignty  to  the  Tiotor  (**  International  Law,  part  ir.  c.  ii. 
a.  846  b,  p.  488).  Thedetoent  of  the  Japanese  on  flakhaKn  was  one  nnintermpted 
oareer  of  oonqneet  from  their  landing  in  Jalj,  1905,  to  the  aotion  at  Naibnti,  in 
the  weitem  region  of  tlie  ieland,  whioh  was  fonght  on  Angost  80,  the  day  after 
the  oritioal  sitting  of  the  Portemonth  OmfSBTMioe  (ct  Professor  F.  De  Marten's 
artide  in  the  North  Awmiam  Bevimo,  Noyember,  1905,  p.  644). 

«  Cf.  Sir  B.  Phillimore's  « International  Law,"  voL  iiL  s.  526,  p.  652,  referring 
to  pp.  888-91,  tit  Tereero,  Seooion  Onesta;  8.0.  lix.  of  the  **Elementos  del 
Dereoho  Intemaoional  ofava  postiima,"  de  Don  Jos^  Blaria  de  Pando,  Ministio  de 
Estsdo  que  ta4  en  1828.  .  .  .  De  Bayneval  points  ont  that  the  usage  of  nations, 
as  instanced  by  treaty,  differs  from  the  Soman  law  in  distinguishing  between 
oonqneet  confirmed  by  treaty  aixd  military  ooonpation  d  tenitory  (ii  pp^  156, 
157,  note  85).  Bnt  it  has  always  been  recognised  that  the  kw  d  nations,  as 
regards  treaty,  is  not  derived  from  the  Boman  law. 

•  E^.  In  the  Treaty  of  Utrecht,  1718,  between  Lonis  XIV.  and  Frederic 
iraiiam  of  Prussia,  it  is  said  (Article  7),  *'qne  la  partie  da  qnartier  de  Onildres 
qne  poesede  et  occnpe  le  Boi  de  Pmsse  Ini  est  c^^  h  la  perpetoit^**  In 
the  preliminaries  of  the  Peace  of  1788  between  France  and  England,  it  is 
said,  respecting  the  Isle  of  Tobago  (Article  7),  ^qne  le  Boi  de  la  Grande- 
Ifoetagne  c^dera  h  k  France  I'De  dn  Tobago."  This  island  wis,  at  the  time 
of  the  treaty,  occupied  under  the  title  of  conquest  by  the  French,  and  therefore 
its  cession  exhibits  some  resemblance  to  that  of  flakhalin. 
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Gk)yerQment  of  Japan  in  perpetuity  and  ftdl  sovereignty  the 
soutliem  portion  of  the  island  of  Sakhalin  and  all  islands 
adjacent  tiiereto  and  pnblio  works  and  properties  thereon" 
(Times,  October  17, 1905).  By  Article  XV.  of  the  Treaty  of  Thekngjiig* 
Portsmonth  it  is  provided  that  "  the  present  treaty  shall  be  keatiof. 
signed  in  dnplicate  in  both  the  English  and  French  languages. 
The  texts  are  in  absolute  conformity,  but,  in  cases  of  discrepancy 
in  interpretation,  the  French  text  shall  prevail.''  The  Japanese 
plenipotentiaries  signed  the  Frnglish  version,  the  Bussian  pleni* 
potentiaries  signed  the  French  version.  The  Portsmouth  Peace 
Conference  and  Treaty  inaugurate  the  introduction  of  the 
Vifiglifth  language  as  a  language  of  diplomacy.  After  the 
revival  of  letters,  the  Latin  tongue  became  the  universal 
one  as  to  the  public  writings  between  the  Powers  of  Europe, 
particularly  between  those  who  spoke  different  languages; 
and  many  States  preserved  it  as  their  State  language ;  for 
instance,  the  Empire,  Denmark,  G-reat  Britain,  the  Pope, 
Portugal,  Sweden,  and  the  United  Provinces.  These  States 
made  use  of  it  as  well  in  their  letters  of  ceremony,  as  in  those 
they  sent  to  other  States.  But  France,  Bussia,  and  Turkey 
employed  their  native  language  as  their  State  language. 
Translations  were,  however,  annexed  to  the  writings  they  sent, 
and  Bussia  generally  sent  her  letters  of  council  in  French.^ 

>  Gt  G,  F.  Yon  Marten's  **  Law  of  Nations,'*  (1802)  bk.  tL  s.  4,  p.  191,  leferring 
to  F.  0.  De  Moser,  **  Yon  den  Bmop&isolien  Hof-nnd-Staats  Spraohen  naoh  deren 
6efaranohiinBedenimdsohieiben,"Frankfbrt,1758.  After  the  Peaoe  of  Nimegnen 
the  French  language  beoame  general  aniong  the  foraign  powers  in  their  oonfere^^ 
and  treaties  (ot  Oomte  de  Bivarol,  **  Dissertation  sor  I'lmlTerBalit^  de  la  langne 
Fran9aise,"  Berlin,  1784,  p.  88).  The  Princes  of  Germany  began  to  make  nse  of 
the  French  langoage  in  their  treatieB  with  each  other  at  the  peaoe  of  Breslan, 
1742  (G.  Moser,  "Tesohner  Friedenschlnss  mit  Anmerknngen,"  p.  48,  and  the 
fdlowhig).  Mr.  D.  Real  relates  (▼oLy.o.iii  p.  558)  that  the  Turks  do  not  regard 
those  treaties  as  obligatory  which  are  not  in  their  language,  and  this  obUgee 
those  who  treat  with  them  to  draw  up  their  treaties  in  the  two  langnages  (of. 
G.  F.  Marten's  <«  Law  of  Nations,"  (1802)  bk.  Yiii.  a  TiL  p.  849).  St.  Didier 
Q>eaks  of  the  nnirersality  of  the  nse  of  the  French  langoage  at  Nimegnen.  The 
two  Danish  ambassadors  nsed  it  at  that  Congress,  as  Ckrant  Oldenbnrg  only 
knew  German  besides  French  Q*  Histoire  des  Negooiations  de  Nim^^en,"  i  25). 
The  foUowing  facts  on  this  subject  are  collected  in  Bernard's  "Lectores  on 
DiplonuMjy,"  lectnre  iii.  p.  153 :  The  Yenetian  envoy,  Giostinian,  at  an 
andienoe  granted  to  him  by  Francis  L,  addressed  the  king  in  Latin.  Ambas- 
sadors addressed  Henry  YIII.  in  Latin.  The  Spanish  embassy,  sent  to  oondnde 
a  treaty  of  peace  with  James  I.  iii  1603,  nsed  sometimes  Latin,  and  sometimes 
French  (Ellis's  **  Grig.  Letters,"  see  series  iH  207).     Sir  B.  Fanahawe,  at  his 
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iBiaffF«tftim  Another  valb  of  inttrpcetotkn  pTtiewlariy  ad^ied  to  the 
pj^^  cata  of  treatiet  of  peace  it  that  a  atgnaUny  State  cannot 
stipulate  that  its  nbjects  whom  it  haa  abandoned  to  the  other 
belligerent  in  the  coone  of  the  war  ahoold  giro  themaelTea  np. 
A  treaty  of  peace  naturally  and  of  itadf  <udy  relates  to  the 
war  which  it  terminates ;  and  nnless  there  was  military  com- 
pnliion  in  the  above  case^  it  is  not  considered  an  incident 
of  war.^  A  treaty  of  peace  diiEois  from  other  treaties  in  its 
^ect  It  rsstoies  the  two  enemies  to  their  natoral  state,  and 
necessarily  inydTes  their  reconciliation  and  the  cessation  of 
hostilitiea* 
prior     A  iiirther  qoestion  of  great  interest^  is  whether  the 


aknpMhj   mencement  of  war  abrogates  all  pricHr  treaties  between  the 
'^*'*  belligerenta    It  seems  certain  that»  assoming  the  general 

maxim  to  be  that  war  if$o  facto  abrogates  treaties  between  the 
belligerents,  theie  is  an  ezcq^n  in  the  case  of  treaties  which 
expressly  proride  for  the  contingency  of  the  breaking  ont 
(tf  war  between  the  contracting  parties.  For  exampK  the 
10th  article  <tf  the  Treaty  of  1794,  between  the  United  States 
and  Oreat  Britain,  stipolated  that  ""neither  the  debts  due 
firom  indiTidaals  ot  one  nation  to  indiridaalB  of  the  other,  nor 
shares,  nor  moneys,  which  they  may  hare  in  the  public  fimds, 
or  in  the  pnblic  or  prifate  banks,  shall  erer,  in  any  court  ci 
war,  or  national  diffarenoes,  be  sequestered  or  confiscated.*' 
In  the  controfersy  which  arose  between  Gkeat  Britain  and 


» im  Ifiidild,  Mhsnd  hk  MMfs  inl  in  BBsndk,  tiMB  in  ^iMidL 
▲i  B jtwkk,  whMS  this  aonlry  aMdialsd,  tht  ptfiossHiiigi  of  the  coafewnee 
w«s  opeMd  ia  Fraoeh,  and  aofwwed  ia  Latin.  BitnidM  and  OoUMft  exooied 
tbB^wltis  fag  iptalriisFwDdioa  the  |4esthrt  they  had  totgottanthdrUtin. 
▲t  NinefiMn,  the  Wtmok  OGmpeUed  the  I>MMe  te  yield  the  point  that  eU 
diploinetio  Inteiooiine  dMMild  be  Fmoh  on  their  tide.  Letin  on  the  lide  of  the 
Deaee;  the  Utter  hnTing  pleaded  either  far  Latin,  or  the  light  lo  treat  in 
Daaiih.  Piofaem  MiMDtagne  Bernard  eooelndee  that «  Fkenoh  aeeoM  to  have 
eatahliihed  itarif  as  a  eoonnon  laagnage  for  poUiioeaad  eoeiety  dniing  the  latter 
half  of  the  eerenteenth  eentuy.**  Thie  wae  doabtle«  trae  at  the  time  it  wae 
written.  Bat  the  faiforenoe  fron  tte  Mediation  of  Pfteldflat  Booeefelt  in  May, 
1905,  the  aetiTe  part  aeramed  by  the  United  Btatee  ae  a  power  of  the  first 
rank,  and  the  Anglo-Japanese  Altianfte,  is  that  the  Snglish  langnage  is  now  a 
serioas  lifal  of  the  Fienoh  ae  the  langnage  of  diplomafly.  The  Treaty  of 
Portsmonth,  September  6, 190S»  eoMtitntes  tike  first  gvsat  paeifioatory  settlement 
drawn  np  in  the  English  langnage,  i^art  fimn  treaties  eoneteded  between 
Qreat  Britain  and  the  United  States. 
1  yattel's««DioitdesGens^''Liy.o.iT.aiS.  •  Ibid.,  L  It.  e.  L  a  8. 
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the  United  States  in  1814^  respecting  rights  of  fishery  oon* 

ceded  to  the  subjects  of  the  latter  State  under  the  Treaty 

I  of  Paris,  1783,  it  was  contended,  in  Earl  Bathurst's  note, 

r  that  there  is  no  exception  to  the  rule  that  treaties  are  put 

I  and  end  to  by  a  subsequent  war  between  the  same  parties* 

r  But  it  was  also  conceded  that  it  was  by  no  means  unusual  to 

meet  recognitions  and  acknowledgments  of  title  in  treaties 

which  are  in  the  nature  of  perpetual  obligation,  such  as 

t  the  recognition  of   American  independence  in  the   Treaty 

t  of  1783.^    From  the  point  of  view  of  usage,  an   incident 

which  arose  in  the  international  discussion  of  the  Spanish 

I  marriages  of  Louis  Philippe  in  1846,  seems  to  show  that  an  ex- 

t  ception  to  the  rule  that  war  annuls  treaties  may  be  admitted 

f  in  the  case  of  recognitions  and  acknowledgments  of  title. 

I  At  that  occasion,  M.  Guizot,  Lord  Palmerston,  and  the  Spanish 

Minister,  Xavier  de   Isturis,   admitted  the  yalidity  of  the 

renunciation  by  the  Duke  of  Orleans,  for  himself  and  his 

I  successors,  of  any  title  to  the  throne  of  Spain  contained  in 

the  Treaty  of  Utrecht    This  clearly  establishes  the  exception, 

g  in  view  of  the  two  wars  between  France  and  Spain  in  1807 

;  and  1823.    If  war  annulled  treaties,  the  Treaty  of  Utrecht 

.  1713  was  annulled  in  1846,  as  regards  France  and  Spain. 

.  Sir  B,  Phillimore,  who  considers  that  both  the  theory  and 

^  usage  of  international    law  support  the   maxim    that   war 

ipso  facto  abrogates  treaties  between  belligerents,  admits  the 

validity  of  the  exception  as  regards  permanent  arrangements 

[  of  national  and  international  rights,  like  those  relating  to 

the  balance  of  power  and  the  renunciation  by  the  Duke  of 

Orleans  contained  in  the  Treaty  of  Utrecht'    In  the  debates 

in  the  House  of  Lords  at  the  period  of  the  Peace  of  Amiens 

(1803),  every  speaker  who  had  any  pretensions  to  be  con* 

sidered    a  jurist  affirmed   the  doctrine  that   treaties  were 

abrogated    by  the   breaking  out   of  war.*    Lord   GienviUe 

*  Wheaton'f  **  Intematioiial  Law,"  4th  ed^  pi.  ii  o.  ii.  f .  272,  referring  to  note 
of  Earl  BathniBt  to  Mr.  J.  Q.  Adami,  October  80^  1815;  American  State 
Papers,  foL  ed.  1884,  toL  It.  p.  864. 

*  Sir  B.  Phillimore'a  **  International  Law,**  toL  iii.  pt.  xiL  o.  ii.  •.  537. 

*  Debate  on  the  Treaty  of  Amiens  (1802),  Hansard's  **  Parliamentarj  History,** 
Tol.  ixxTi  (1801-8),  p.  164  et  $eq. 
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obserred  that  the  basis  of  eyery  negotiation  mnst  be  either 
the  status  quo  ante  leUum  or  the  uH  possidetis,  and  farther, 
complained  that  the  Treaty  of  Amiens  did  not  stipulate  for 
the  renewal  of  all  or  most  of  the  treaties  subsisting  between 
the  States  recently  belligerent    This  masterly  summary  of 
the  situation  created  by  the  Peace  of  Amiens  has  a  certain 
relevance  to  the  Treaty  of  Portsmouth.    The  Conference  oi 
Portsmouth,  in  the  judgment  of  Ph>fe8sor  F.  De  Martens,  has 
created  ''a  completely  new  state  of  things  in  the  Far  East,"  ^ 
and  therefore  affords  an  instance  of  a  peace  on  the  basis 
of  nH  possidetis.    The  rationale  of  the  principle  that  the  basis 
of  a  treaty  of  peace  must  either  be  the  status  quo  ante  heUum 
or  the  uti  possidetis  is  that  in  neither  case  does  such  a  course 
inyolte  any  confession  from  either  belligerent  that  he  is  wrong.' 
In  the  debates  in  the  House  of  Gonunons  on  the  Treaty  of 
Amiens,  Mr.  Pitt  admitted,  expressly  or  by  implication,  the 
doctrine  that  treaties  are  abrogated  by  war.    Sir  B.  Phillimore 
obserres  that  till  the  Declaration  of  Paris,  1856,  England  in 
her  treaties  of  peace  was  invariably  silent  upon  questions  of 
maritime  international  law.    It  seems,  on  the  other  hand, 
indubitable  that  the  current  of  authority  in  this  country  has 
always  been  that  treaties  are  extinguished  by  war.    Lord 
Stowell  speaks  of  treaties  being  extinguished  by  war.'    For 
this  there  seem  to  be  two  reasons.    The  tendency  of  wars  to 
become  naval  being  relatively  modem,  no  general  settlement  of 
the  questions  of  the  law  of  maritime  belligerency  was  called  for 
till  the  Declaration  of  Paris,  1866.    Sir  R  Phillimore  dis- 
tinguished  a  declaration  from  a  treaty.    Again,  one  reason 
for  the  abstinence  of  Great  Britain  from  treaties  declaratory 
of  maritime  law  is  that  war  at  least  suspends,  if  it  does  not 
annul,  treaties.    Treaties  declaring  points  of  maritime  law 
necessarily  effect  neutrals;  and  it  would  therefore  involve 
the  risk  of  controversy  with  neutrals  every  time  war  was 
declared.    The  Treaty  of  Portsmouth  did  not,  however,  rely 

>  North  Americam  Review,  No.  598,  KoYember,  1905,  p.  64L 

*  "*£»  nimenda  eat  in  paotis  interpietatlalqiiJB  (partes  quoad  beUi  jostitiam 
qnam  maxim  »qiiet~  (Giotitaa,  "De  Jure  Bem  ae  Rww,"  L  iii c. xx.  1. 11, 
par.  2). 

•  The  JVoa  ilw6«,  O801)  4  a  Eob.  61 
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upon  the  general  rule  of  law  that  prior  treaties  are  abrogated 
by  war.  By  Article  XIL  it  is  expressly  declared  that  the 
treaty  of  commerce  and  navigation  between  the  two  States 
that  existed  before  1904  had  been  annulled  by  the  war. 

Grotins  is  not  a  direct  authority  on  the  question  of  the  AiithorltaiiTe 
abrogation  of  treaties  by  war.^    It  may,  howeyer,  be  inferred  alnogfttion  of 
that  this  was  his  opinion,  as  he  rejects  the  argument  hj^f^^j^j^^j^gaj^ 
analogy  to  the  contrary  conclusion,  derived  from  the  rule  of  ^"' 
private  international  law,  that  contracts  between  individual 
subjects  of  belUgerent  States  are  necessarily  suspended  during 
war  between  those  States,  but  are  not  annulled.'  It  is  the  State 
and  not  the  individual  who  wages  war. 

Sir  B.  Phillimore  considers  that  the  view  that  pre-existing 
treaties  between  belligerent  States  revive  on  declaration  of 
peace  is  to  be  partly  ascribed  to  a  misapprehension  of  YatteL^ 
In  this  passage  Yattel  only  contemplates  the  case  where 
parties  have  agreed  to  adopt  the  staHu  qwo  cmte  ledwm.  A 
specific  renewal  of  prior  treaties  is  necessary  where  the  war 
has  been  waged  on  the  account  of  the  violation  of  some 
positive  convention.^ 

Yattel  observes  that  when  a  treaty  of  peace  **  mentions  and 
confirms  other  treaties  of  prior  date,  these  constitute  a  part  of 
the  new  one,  no  less  than  if  they  were  literally  transcribed  and 
included  in  it"  ' 

>  Sir  E.  Phillimore'f  "Inteniatioiial  Law,"  toL  iii.  pt  xiL  c.  it  •.  581. 
<  •'DeJiiTOBemaoPMui,''LiiLaxz.8.16. 

•  "Droit  des  Gena,"  L  iT.'s.  42. 

«  An  instance  ff  a  treaty  whioh  renewed  and  confirmed  a  great  nnmber  ci 
prior  treaties  oebon  in  the  definitiye  treaty  of  peace,  1768,  between  England, 
I'rance,  and  Spain.  By  Artide  2  of  the  Treaty  of  Parie  the  foUowing  treaties 
were  renewed  and  confirmed:  Treaty  of  Westphalia,  1648;  Treaty  of  Madrid, 
1667,  and  1670  (England  and  Spain);  Treaty  of  Nimegnen,  1678  and  1679; 
Treaty  of  Byswiok,  1697;  Treaty  of  Peaoe  and  Oommeioe,  Utrecht,  1718; 
Treaty  of  Baden,  1714;  Treaty  of  the  Triple  Alliance,  Hague,  1717;  Treaty 
of  the  Qnadmple  AUiance,  1718;  Treaty  of  Vienna,  1788 ;  DefinitlTe  Treaty  of 
Aix-La<7hapelle  of  1748;  Treaty  of  BCadrid  (England  and  Spain),  17ff0: 
Treaties  of  1668,  1718,  1715,  and  1761  (Spain  and  Portugal);  Troaty  of  1718 
(France  and  Portugal). 

•  <*I>roitdes(}en8,''Liy.aiis.28.  Sir  B.  Phillim<tte  does  not  refer  to  this 
passage  of  Yattel  in  his  chapter  on  the  effect  of  war  upon  preyiously  existing 
treaties  C«Intemaiional  Law,"  ToLiiLpt.xiL  a  its.  529).  Yet  it  seems  to  con- 
firm his  conclnsion  that  war  abrogates  treaties,  shice  it  implies  that  prior  treaties 
stand  in  need  of  confirmation.    As  (itf,  therefore,  as  Yattel's  authority  (probably 
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While  there  are  no  donbt  utterances  by  high  aathorities 
to  the  effect  that  prior  treaties  reyiye  on  the  return  of  peace/ 
the  nsage  of  nations  as  instanced  in  the  recent  and  con- 
spicnons  case  of  the  Treaty  of  Portsmonth,  1905,  tends  to 
confirm  the  opinion  of  Lord  Stowell,  that  treaties  are  extin- 
gnished  by  war.  It  shonld  be  noticed,  howeyer,  that  there  is 
a  yery  recent  treaty  which  directly  contrayenes  the  aboye 
principle.  By  Article  L  of  the  Anglo-French  Agreement, 
1904,  signed  at  London,  Fraoce  **  renounces  the  privileges 
established  to  her  adyantage  by  Article  XIII.  of  the  Treaty 
of  Utrecht,  and  confirmed  or  modified  by  subsequent  pro- 
yisions.** 

At  the  close  of  the  War  of  American  Independence,  the 
Treaty  of  Utrecht  was  confirmed  in  two  treaties  of  peace,  to 
both  of  which  Great  Britain  was  a  party,  with  France  and 
Spain.*    But  the  Treaty  of  Paris,  1783,  seems  the  last  treaty 

the  highest)  is  oonoenied.  we  ue  fofoed  to  oondade  that  there  ii  oonsidenUe 
gioimd  for  doubt  on  the  qnestkiQ  whether  treatiee  «Z6  capaUe  of  being  tacitly 
rerivad  on  deolantion  of  peaoe.  Ysttel  doTotes  a  whole  chapter  to  the  disBolii- 
tkm  of  treatiee,  and  nowhere  says  that  pre-ezieting  treaties  are  dissolTed  by 
war  and  do  not  reTi?B  on  declaration  of  peace  unless  mentioned  and  oonflzmed  in 
the  treaty  of  peace  C  Droit  desGeBS»''L  iic.  xiiL).  It  is,  however,  neoesaary  to 
aUow  that  seToral  passages  in  this  chapter  induces  the  oondnsion  that  in  his  view 
war  abrogates  existing  treaties.  Thns,  he  lays  it  down  that  the  tacit  renewal  of  a 
txsaty  is  not  to  be  presmned  on  slight  grounds,  but  can  only  be  inferred  from  an 
act  of  SQch  a  nature  as  to  admit  of  no  donbt  that  it  was  done  in  parsnanoe  of  a 
treaty.  Again,  there  must  be  express  consent  to  the  renewal  of  a  treaty.  It  is 
common  ground  that  war  suspends  treaties  between  the  parties,  and  therefore 
prior  treaties  clearly  require  renewal  The  Tiolation  of  one  treaty  does  not 
necessarily  inTdlve  Uie  cancellation  of  others,  but  may  do  so  at  the  qptioo  of  the 
offended  party.  The  yiolation  of  one  article  in  a  treaty  may  cancel  the  whole. 
This  is  a  position  common  to  both  Grotius  (L  ii  o.  xt.  s.  15)  and  Yattel  (**  Droit 
des  Gens,"  L  ii  c.  xiii  s.  202).  This  position,  it  is  curious  to  note,  oonstitotes  a 
complete  Tindicatton  of  the  American  position  in  the  fishery  dilute  of  ISli.  But 
tiie  able  arguments  of  Mr.  J.  Q.  Adams  do  not  contain  any  appeal  to  the  above- 
cited  authorities,  though,  as  far  as  authority  is  concerned,  the  reference  would 
have  been  decisive  in  favour  <^  the  United  States.  Grotius  very  properiy 
observes,  says  Yattel,  that  ''every  article  of  a  treaty  carries  with  it  a  condition, 
by  the  non-perfbrmanoe  of  which  the  treaty  is  wholly  canceUed."  The  Bnglish 
contention  that  the  abrogation  of  the  third  article  of  the  Treaty  of  Paris,  1788, 
was  consistent  with  the  observation  of  the  article  declaring  the  independence  of 
the  United  States,  seems  logicaUy  untenaUe. 

>  T]^AN)tf0^,«to.v.JV;Noira«9iH5Ourtis*s(Amer.)<«Beporta,*' p.  493;  G.  F. 
Von  Marten's  **  Ueber  die  Emeurung  der  Yortr&ge  in  den  Friedensohlfissen  der 
Burop&ischen  Michte,'*  Gottingen,  1797,  a  8 ;  Moser,  •«  Yermisohte  Abhandlungen 
aus  dem  Bnrop.  Yolkerrecht,"  s.  8,  n.  (/);  ?mdman,  vol.  i  p.  178. 

•  «*  Ann.  Beg.,'*  1788^  State  Does.,  828, 888. 
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^  which  renewed  the  Treaty  of  Utrecht ;  which  was  not  renewed 

.  either  at  the  Peace  of  Amiens,  1802,  or  by  the  Treaty  of 

^  Vienna,  1815.    Assnming,  therefore,  that  treaties  are  annulled 

^  by  war,  the  Treaty  of  Utrecht  must  have  been  annulled  for 

^^  nearly  a  century.*    The  recognition  of  the  Treaty  of  Utrecht, 

.^  inyolred  by  the  declaration  of  Article  I.  of  the  Anglo-French 

Agreement  of  1904,  constitutes  an  undoubted  vindication  of 
those  writers  who  contend,  like  Yon  Martens,  that  treaties  are 
^  merely  suspended  by  war.    The  Supreme  Court  of  the  United 

States  has  equally  held  that  it  may  be  against  every  principle 
"  of  just  interpretation  to  hold  that  a  treaty  is  extinguished  by 

war.* 
After  overtures  by  one  of  the  belUgerents,  or  a  tender  and  Sequence  of 
^  acceptance  of  neutral  o£Sces,  the  normal  sequence  of  events towadnsioaf 

^  involves  the  appointment  of  plenipotentiaries  who  sign  the*^^**"'*^* 

^  treaty,  and  its  subsequent  ratification  by  the  Sovereigns  of  the 

^  belligerents.    It  is  not  usoal  to  publish  the  treaty  even  to 

0  subjects  till  the  ratifications  have  been  exchanged.    Each  of 

^'  these  stages  possesses  material  significance,  though  less  than 

<  formerly,  for  modem  diplomacy  has  removed  such  unnecessary 

^  ceremonial  as  retarded  negotiation  at  Osnabruck  and  MUnster 

at  the  close  of  the  Thirty  Years'  War  and  at  the  Peace  of         , 
Eyswick.*    The  title  of  plenipotentiary  dates  from  about  the  The  title  of 
time  of  Vattel,  though  an  allusion  is  made  to  it  by  a  later  writer  ^^^j^****^" 
as  being  quite  modem.    It  was  devised  in  order  to  avoid  the 
disputes  which  arose  with  respect  to  ceremonial  and  precedence 
between  ambassadors.^    At  the  Treaty  of  Byswick,  1697,  pre- 
cedence was  considered  to  depend  upon  the  number  of  steps 
backwards  or  forwards  made  by  an  ambassador. 

At  the  Treaty  of  Berlin,  1878,  the  rule  observed  as  to  Precedence 
precedence  of  signatures  was  that,  in  the  copies  of  the  treaty  ^ui  ^  the 
intended  for  each  power,  that  power  appeared  first  in  order,  Jj^^  ^^ 
the  others  following  alphabetically,  according  to  the  names 

> ''Ann.  Beg^"  1802,  State  Doos^  60S;  *« Ann.  Beg^**  1814, State Dooe.,  408 : 
«*  Ann.  BegV'  1815,  State  Does.,  410. 

>  SoeMy.Oo.  v.  N0w  Eatm  (1828),  6  Oartia,Bep.  403,  per  Washington,  J. 

'  Of.  Profenor  Moontagae  Bernard's  '^Leotores  on  Diplamaej,"  lectore  i. 
p.  20;  and  Sir  B.  PiuUimore's  "^  International  Law,"  Tol.  iii.  s.  518,  and  p.  644. 

*  O.  F.  Marten's'' Law  of  Nations,"  (1802)  bk.TiiLo.TiL  p.  844. 
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of  each  ooontrj,  Thiu,  ia  her  own  oopj,  Qennmnj  was  plaoed 
flrst|«iKl8eoond  mall  the  otliets,  the  word'' AlIemAgxie**  taking 
jneoedenoe.  England,  appearing  as  ^  Onuide-Bretagiie»'*  neoes- 
Muily  oame  fourth,  except  in  her  own  copy,  where  she  was  first 
Six  copies  of  the  treaty,  written  cm  paper,  in  addition  to  the 
boond  one,  were  to  be  sent  to  each  power  for  exchange  after 
ratiflcatJon,  Seyen  copies  of  the.Treaty,  printed  on  parchment 
and  boand  in  red  morocco  leather,*were  then  placed  apon  the 
taUe  and  signed  .by  the  plenipotentiaries,  their  seals  haying 
been  prerioosly  afBxed  by  the  secretaries.^  The  very  rec«it 
Treaty  of  Algeciras  was  ^  done  in  one  sole  copj,^  which  was 
deposited  in  the  archiyes  of  the  Spanish  Groremment' 
Certified  copies  were  to  be  handed  by  diplomatic  channels  to 
the  signatory  powers. 

In  the  introduction  of  the  Treaty  of  Portsmon*l>  ^«'*»* — ' 
if^  «d»  the  two  principal  negotiators,  Ooont  Witte  or  Baron  Komnia, 
pffj^jLj^     was  specifically  described  as  plenipotentiary,  bat  a  detailed 
^jj^y^     notice  was  giyen  of  the  honours  each  had  respectively  gained, 
tflsbsrll^  IL  Takahira  was  described,  on  the  other  hand,  as  ^Eskjoj 
Extraordinary  and  Plenipotentiary;**  and  Baron  Bosen  as 
^Ambassador  Extraordinary  and  Plenipotentiary/**     G.  F. 
Martens  obseryes  that  ministers  (plenipotentiaries)  exchange 
their  full  powers,  or  else  they  pnt  them  into  the  hands  of 
the  mediat<»r.    This  is  called  the  yerification  of  foil  powers. 
At  the  Treaty  of  Westphalia  the  yerification  of  ftdl  powers 
occnpied  seyen  months.    The  exchange  of  fall  powers  (pleins- 
ponyoirs)  at  a  modem  treaty  occupies  only  (me  sitting.    The 
process  was  as  expeditions  at  the  Portsmouth  Peace  Conference 
of  1905  as  it  was  at  the  Treaty  of  Paris,  1856.^    The  proceedings 
at  Portsmouth  haye  been  designated  as  a  Conference  by 
Professor  F.  De  Martens   in  The  North  American  Bmew» 
Noyember,1905,p.641.   Professor  Monntague  Bernard  obseryes 
of  the  word  ^  Conference  **  that  ^  it  is  applicable  to  any  meeting 
for  discussion,  but  also  that  it  has  during  the  last  thirty  or 

"  **  Aan.  Beg^"*  1878,  p.  84. 

*  Of.  text  of  Treaty  in  Timm,  April  9, 1906,  Aitiole  128. 

*  Of.  nmm,  October  17, 1905. 

«  Of.  IVmm,  Aiigaftll,1905;  and  PiofeMor  Moimt»gae  Betoaid't  *  Leetvei 
OD  Diplomapy,**  lecture  t,  p.  20. 
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forty  years  been  used,  probably  as  more  flexible  and  nnosten- 
tationsy  to  designate  meetings  which  would  formerly  haye  been 
called '' Congresses."  The  latter  term  will  probably  be  reserved 
I  in  future,  if  employed  at  all»  for  assemblages  extraordinarily 

nnmerousy  or  of  extraordinary  importance.*'  ^    These  sentences 
anticipated  the  language  of  diplomacy  as  regards  the  great 
I  pacificatory  settlement  at  Berlin  in  1878.    It  is  to  a  certain 

[  extent  consistent  with  Professor  Mountague  Bernard's  oon- 

t  struction  of  the  term  ^  Conference  "  that  it  should  hare  been 

J  applied  to  the  proceedings  at  Portsmouth.    Though  those 

I  negotiations  were  of  extraordinary  importance,  they  did  not 

^  inyolye  the  assemblage  of  the  plenipotentiaries  of  a  great 

number  of  States.  But  the  highly  important  negotiations 
at  Algeciras,  where  the  plenipotentiaries  of  the  thirteen  States 
attended,  suggest  that  the  term  ** Conference*'  has  taken  the 
place  of  **  Congress.'*  While  the  Portsmouth  Conference  sat 
for  only  three  weeks,  the  Algedras  Conference  lasted  from 
January  6  to  April  7, 1906.«  Vattel  .defines  **  Congresses  -  as 
^assemblies  of  plenipotentiaries  appointed  to  find  out  means 
oi  conciliation,  and  to  discuss  and  adjust  the  reciprocal  pre- 
tensions of  the  contending  parties."^  Yattel  does  not  appear 
to  distinguish  in  any  essential  respect  between  a  conference 
and  a  congress.  G.  F.  Yon  Martens  considers  a  conference 
merely  a  sitting  of  a  congres&^ 

It  has  been  obserred  of  Algeciras  Conference  that  ^the 
abdication  by  Morocco  of  the  practical  exercise  of  sorereignty 
in  her  eight  principal  seaports  entails  several  curious  con- 
sequences. Can  these  ports  be  the  subject  of  hostile  action 
directed  against  Morocco?  Who  wUl  support  the  police 
against  an  insurrection  or  a  raid?  What  law  will  the  police 
enforce,  and  who  will  be  its  judicial  interpreters?  An 
endless  series  of  difficulties  may  arise  from  the  anomalous 
situation  which  is  the  outcome  of  the  Algeciras  debates. 
Harmonius  co-operation  can  hardly  be  expected  from  the 

»  -Lectwes  on  Diplomacy,"  L,  2S. 

>  or.  the  2VMM,Aiva  9.1906,  for  the  General  Aot  of  the  AlgeoiiM(>mf«rm^ 

*  -Droit  des  Gen*,"  L  ii  c  xiriii  s.  830. 

*  •*LawofNation^-(l802)bk.?iiLcTiii.8,p.W4. 
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multiple  Gcmttol  to  be  exercised  bj  the  Obnfeienoe  Pomn 
oyer  the  finance  of  Moioooo.  Its  complicated  prorisions  seem 
dengned  to  promote  nncertainty  and  conflict  An  important 
danse,  howeyer,  is  that  by  which  Morocco  nndertakes  to  aUow 
aliens  to  purchase  land  and  buildings.**  ^ 
^^^e^nti-  The  qnestion  whether  ratiflcati<m  is  necessary  to  the  yaliditj 
neeeaMryto  of  a  treaty  has  been  long  the  subject  of  a  controYorsy  rather 
^^^J^^f^  ^theoretical  than  inacticaL  Bynkershoek  discosses  the  question 
whether  a  soyereign  is  bound  to  ratify  the  act  of  a  plenipo- 
tentiary who  has  exceeded  his  secret  instructions  in  signing 
a  treaty,  but  has  done  so  in  accordance  with  his  public  foil 
powers,  the  hypothesis  being  that  the  secret  instructions  cm- 
tradict  the  general  letter  of  credenca  He  seems,  howeyer,  to 
consider  that  the  question  is  of  little  praetical  importance. 
According  to  Bynkerdioek,  the  usage  of  nations,  at  the  time 
when  he  wrote,  required  a  ratification  by  the  soyereign  to  gire 
yalidity  to  treaties  concluded  by  his  minister,  in  eyery  instance, 
except  in  the  yery  rare  case  where  the  entire  instructions  were 
contained  in  the  full  power.'  According  to  Grotius,  the  soyereign 
is  bound  by  the  acts  of  his  ambassador,  within  the  limits  of  his 
patent  power,  although  the  latter  may  haye  transcended  or 
yiolated  his  secret  instructional  To  inquire  whether  a  soyereign 
is  bound  to  ratify  a  treaty  signed  by  a  plenipotentiary,  and 
whether  ratification  is  necessary  to  the  yalidity  of  a  treaty,  is 
clearly  only  to  put  the  same  question  in  two  different  ways. 
Pufendorf  raises  the  question — Whether  the  agent  shall  oblige 
his  principal,  if  he  exceed  his  priyate  and  secret  orders,  yet  so 
as  to  keep  within  his  open  commission  ?  The  great  Swedish 
authority  on  international  law  concludes :  '^  I  am  still  tied  to 
perform  to  the  third  person  what  was  then  granted  in  my 
name.  For  otherwise  there  could  be  no  manner  of  safety  in 
treating  by  commisaioQers,  it  being  oyer  to  be  feared  lest  their 
secret  directions  should  differ  from  their  open  powers; 
neither  could  there  be  a  more  specious  pretence  to  be  made 

>  or.  Law  MagaMiaeamdBe9i0w,Mmj,  190$,  p.  Zi^  This iMtptoriBioii  boot 
completely  latiBfiftotory,  in  Tiew  of  the  ■eqneoee  of  eveati  fkom  whkk  the 
Jepenoee  hoiue-tex  oaee  aroee. 

•  Bynkenhoek,  *«QiiMt  Jni.  Pub^"  L  ii  e.  Tii 

*  Giotiai, - De Jme Belli eoPaoi%-Ub.iL axil.  12. 
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?*  me  of  to  orerthrow  all  affairs  transacted  by  4aediation,  and  to 

m  deoeiye  and  abuse  men  with  yain  treaties.''  ^ 

>:t  This  opinion  of  the  earlier  public  jurists,  founded  upon  the 

g:.  analogies  of  the  Boman  law  respecting  the  contract  of  mandate 

or  commission,  has  been  contested  by  more  recent  writers, 
ji  The  position  of  Grotius  seems  susceptible  of  elucidation  on 

^,  historical  grounds,  since  the  ^De  Jure  Belli  ac  Pads'*  was 

published  more  than  twenty  years  before  the  Peace  of 
Westphalia,  1648 — ^the  first  great  era  in  the  diplomatic 
history  of  Europe,  which  was  chosen  as  a  point  of  departure 
by  Eoch  in  his  '^Histoire  de  Traite's  de  Paix,"  and  by 
Wheaton  in  his  **  Histoire  des  Progrte  du  Droit  des  Gtona'* ' 
Beoent  historical  research  has  tended  to  induce  doubts  whether 
the  analogy  drawa  by  the  earlier  public  jurists  between  a 
public  treaty  between  two  States  and  the  Boman  law  contract 
of  mandate  or  commission  can  be  maintained,  since  Justinian  is 
known  to  have  ratified  treaties.  Both  the  preliminaries  and 
the  definitive  treaty,  concluded,  in  561  A.D.,  by  the  Boman 
Emperor  Justinian,  with  Chosroes,  King  of  Persia,  were  not 
merely  signed  by  the  respectiye  plenipotentiaries,  but  sub- 
sequently^ ratified  by  the  two  monarchs,  and  the  ratifications 


s 

^  formerly  exchanged.'    As  the  age  of  Justinian  was  not  an  age 


of  innoTation,  it  has  been  inferred  from  this  historical  fact 
that  at  the  date  of  the  treaty  of  561  A.D.,  ratification  must  have 
been  deemed  necessary  by  the  general  usage  of  nations  to  giye 
yalidity  to  treaties  concluded  under  full  powera^ 

Yattel  observes :  **  Sovereigns  treat  with  each  other  through 
the  meditim  of  agents  or  proxies  who  are  invested  with  su£Scient 
powers  for  the  purpose;  and  are  commonly  called  pleni* 
potentiaries.  To  their  o£Sce  we  may  apply  all  the  rules  of 
natural  law  which  respect  things  done  by  commission.  The 
rights  of  proxy  are  determined  by  the  instructions  that  are 
given  him :    he  must  not  deviate  from  them ;    but  every 

>  FicZe  <*M6noires  tonohant  ks  AmbMndenn,"  pp.  582, 588, 588,  referred  by 
Pufendorf,  **  De  Jure  Katar»  et  GenW  1.  iii.  o.  ix.  s.  2. 

'  Cf.  ^ofeesor  Monntagoe  BernArd'f  **  LeotnreB  on  Diplomacy,'*  leotore  i. 
p.  5;  and  Wheaton't «« Intemational  Law,"  pi.  iiL  e.  iL  a.  276. 

'  Barbeyrao,  ''Hiatoire  dea  Anoiena  Trait^**  partie  ii  p.  295. 

^  Worm,*' Die  Batifioatioii  yon  Staatarer  trftgen,  Deutsche  Yiertdjahia- 
fiohift,"  DT.  29. 
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promiae  which  he  nnakee  in  the  terms  of  his  oommiflBioiiy  and 
within  the  extent  of  his  powers,  is  binding  on  his  oonstitneni'' 

^At  present,  in  order  to  avoid  all  danger  and  diflScnlty, 
princes  reserve  to  themselves  the  power  of  ratifying  what  has 
been  oondnded  npon  in  the  name  of  their  ministeis.  The 
plenipotentiary  commission  is  but  a  procnration  eum  libera. 
If  this  commission  were  to  have  its  fall  effect,  they  could  not 
be  too  circumspect  in  giving  it  But  as  princes  cannot  other- 
wise than  by  force  of  arms  be  compelled  to  fulfil  their  engage- 
ments, it  is  customary  to  place  no  confidence  in  their  treaties 
till  they  have  agreed  to  and  ratified  them.  Thus,  as  every 
agreement  made  by  the  minister  remains  invalid  till  sanctioned 
by  the  prince's  ratification,  there  is  less  danger  in  vesting  him 
with  unlimited  powers.  But  before  a  prince  can  honourably 
refuse  to  ratify  a  compact  made  in  virtue  of  such  pleni- 
potentiary commission,  he  should  be  able  to  allege  strong  and 
substantial  reasons,  and,  in  particular,  to  prove  that  his  minister 
has  deviated  from  his  instructions.'*  ^ 

In  The  Eliza  Anne,  (1813)  1  Dods.  244, 248-9,  Lord  Stowell 
held  that  a  treaty  of  peace  is  binding  on  the  contractiDg 
States  fifom  the  date  of  exchange  of ^  ratifications,  and  not  from 
the  date  of  .the  signature  of  the  treaty ;  and  therefore  that 
enemy  vessels  seized  in  the  interval  were  good  prize.  In  The 
Elusa  Anne,  supra,  the  validity  of  a  treaty  of  peace  betwe^ 
Sweden  and  Oreat  Britain  was  in  question.  The  treaty  was 
signed  by  the  plenipotentiaries  of  the  two  countries  on  July  18, 
1813,  and  was  ratified  by  the  Prince  Begent  of  Great  Britain 
on  August  4th,  and  by  the  King  of  Sweden  on  the  17th  of  the 
same  month.  The  vessels  were  American,  and  therefore,  at  the 
time,  en^ny  vessels.  They  were  seized  by  a  British  ship  of 
war  in  Hanoe  Bay  on  August  11, 1812. 

Lord  Stowell  observed  that  *'the  question,  therefore,  comes 
to  this :  whether  a  ratification  is  or  is  not  necessary  to  giye 
effect  and  validity  to  a  treaty  signed  by  plenipotentiaries. 
Upon  abstract  principles  we  know  that,  either  in  public  or 
private  transactions,  the  acts  of  those  who  are  vested  with  a 
plenary  power  are  binding  upon  the  4>rincipal.  But,  as  this 
>  •<  Droit  det  Gcu,"  L  ii  o.  zii.  s.  156. 
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nile  was  attended  with  inconyenienoe  in  many  case%  the  later 
usage  of  States  has  been  to  require  ratification,  although  the 
treaty  may  have  been  signed  by  plenipotentiaries.  Accord- 
ing to  the  practice  now  preyailingy  a  subsequent  ratification  is 
essentially  necessary ;  and  a  strong  confirmation  of  the  truth 
of  this  position  is,  that  there  is  hardly  a  modem  treaty  in 
which  it  is  not  expressly  so  stipulated;  and,  therefore,  it  is 
now  to  be  presumed  that  the  powers  of  plenipotentiaries  are 
limited  by  the  condition  of  a  subsequent  ratification.  The 
ratification  may  be  a  form,  but  it  is  an  essential  form ;  for  the 
instrument,  in  point  of  legal  e£Scacy,  is  imperfect  without  it. 
I  need  not  add,  that  a  ratification  by  one  power  alone  is  in- 
sufficient ;  that,  if  necessary  at  all,  it  must  be  mutual ;  and 
that  the  treaty  is  incomplete  till  it  has  been  reciprocally 
ratified.*'  The  decision  in  this  case  is  all  the  more  significant 
as  there  were  certain  words  in  the  treaty  of  1813  between 
Great  Britain  and  Sweden  &om  which  it  might  be  inferred 
that  ratification  was  intended  to  have  a  retroaotiye  effect,  so  as 
to  render  inyalid  acts  of  war  done  in  the  interval  between 
signature  and  ratification.  A  previous  decision  of  Lord  Stowell 
contains  a  dictum  that  ^  in  matters  of  treaty,  the  act  of  ratifi- 
cation may  be  said  to  operate  with  retrospectiye  effect^  to 
confirm  the  terms  of  the  definitiTe  treaty  from  the  date  of  the 
preliminary  articles."^  It  therefore  becomes  rather  difficult 
to  understand  the  raling  of  Lord  Stowell  in  the  later  case.  If 
ratification  has  a  retrospective  effect  so  complete  as  to  confirm 
the  definitive  treaty  from  the  date  of  the  preliminary  articles, 
d  fortiori  ratification  ought  to  have  a  retroactive  effect  as 
regards  acts  of  war  done  in  the  much  shorter  interval  between 
the  signature  of  the  definitive  treaty  of  peace  and  its  ratifica- 
tion by  both  belligerents.  At  the  Peace  of  Westphalia,  1648, 
there  was  an  interval  of  six  years  between  the  date  of  the 
signature  of  the  preliminary  articles  of  peace  and  the  signature 
of  the  definitive  treaty.  In  the  case  of  the  war  of  the  Spanish 
succession,  two  years  ago  elapsed  between  the  date  of  the 
signature  of  the  preliminaries  of  peace  and  that  of  the  definitive 
treaty  of  Utrecht  In  the  case  of  the  Franco-Gtorman  war, 
'  TheiiZw(0,(lSO4)5C.  Bob.  174, 190. 
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nearly  three  monthi  eUpeed  betweeo  the  two  d«te§.  Ilieie  is, 
no  doabty  a  tendency  for  the  interyal  between  preliminaries  of 
peace  and  the  definitiTO  treaty  to  become  shorter,  but  Uiis  wis 
not  80  marked  in  Lord  Stowell's  time  as  it  is  now.  In  the 
negotiations  which  led  up  to  the  Treaty  of  PcMiamoath  between 
Japan  and  Boasia  there  were  no  preliminary  artides  of  pesos 
sig^ied.  In  any  case,  Lcnrd  Stowell  clearly  maintained  theyiew 
that  ratification  ia  the  point  from  which  the  treaty  most  tske 
effect 

In  modem  times,  Sir  B.  Phillimore^  and  Kluber'  have 
reyerted  to  the  opini<m  oi  Orotina  and  Wioqnefort  that  rstifios- 
ti<m  of  a  treaty  is  not  necessary. 

Under  the  conTontion  of  Joly  15,  1840,  between  Anstois, 
Oreat  Britain,  Pmssia,  Bossia,  and  Turkey,  the  treaty  was  not 
only  held  binding  from  the  date  iA  its  signature  by  pleni- 
potentiaries, bat  its  execntion  was  actually  commenced  befoie 
the  date  assigned  for  the  exchange  of  ratifications.  Bat  in 
this  case  mutual  ratification  was  dispensed  with  under  seorat 
instructions.^ 

Professor  Mountague  Bernard,  writing  of  the  role  that  the 
full  force  of  a  treaty  dates  only  from  the  exchange  of  ratifies- 
tions,obseryes:  ''It  is  a  settled  role,  with  the  advantage,  irtiieh 
a  settled  rule  possesses,  of  being  a  thing  ascertained  and  indis- 
putable. It  is  an  extra  precaution,  an  artificial  safegoaid, 
against  improTident  or  ill-considered  engagements,  exactly 
analogous  to  those  rules  of  private  law  which  require  for  certais 
private  contracts  a  specified  form  of  words,  a  notarial  aot»  s 
payment  of  earnest,  or  a  signature.  That  it  is  salutary  and 
conyenient,  is  an  opinion — sound,  I  have  no  doubt^  but  which 
may  be  disputed  like  any  other  opinion ;  that  it  is  a  settled 
rule  is  a  fact  which  may  be  proved  by  evidence  like  any  other 
fact"« 

If  the  clear  and  precise  view  of  Bynkershoek  is  adopted, 
that  the  usage  of  nations  is  the  law  of  naticms,  it  would  be 

t  ««LiterastioiuaLaw»*'ToLU.i.68,p.6S. 

*  «*  T>iQii  del  GenB,"  M odeme  da  I'Eiuope,  s.  142. 

*  Wheaton'f  ««Inteni«tiaiMaLaw/'pt.iiio.ii8.2ei. 

*  Four  Leotoxee  on  Dij^onuoj,  Ka  lY.  p.  173. 
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difficult  to  den  J  that  mntoal  ratification  is  ecsential  to  give 
full  force  to  a  treaty.  The  great  advance  historical  research 
has  made  in  modern  times  invalidates  YatteFs  suggestion  that 
the  necessity  of  mntoal  ratification  bj  the  sovereign  power 
was  first  appreciated  in  1768.  Finally,  the  treaty  of  Portsmouth 
has  conformed  to  invariable  nsage  in  this  respect^  By  Article 
XIY.  of  the  treaty  it  is  provided :  ^'The  present  treaty  shall 
be  ratified  by  their  Majesties  the  Emperor  of  Japan  and  the 
Emperor  of  All  the  Bnssias.  Snch  ratificaticm  shall,  with  as 
little  delay  as  possible,  and  in  any  case  not  later  than  fifty 
days  from  the  date  of  the  signature  of  the  Treaty,  be  announced 
to  the  Imperial  Gh>vemments  of  Japan  and  Russia  respectively 
through  the  French  Minister  in  Tokio,  and  the  Ambassador 
of  the  United  States  in  St  Petersburg,  and  from  the  date  of 
the  latter  of  such  announcements  this  treaty  shall  in  all  its 
parts  come  into  full  force,  The  formal  exchange  of  ratifica- 
tions shall  take  place  in  Washington  as  soon  as  possible." 

It  is  noteworthy  that  this  article  of  the  Treaty  of  Portsmouth 
bears  great  resemblance  to  the  eleventh  article  of  the  Treaty  of 
Ghent,  concluded  at  the  termination  of  the  war  between  Qteat 
Britain  and  the  United  States  in  1814.*  The  war  of  1812-4 
between  the  United  States  and  this  country  affords  a  striking 
analogy  to  the  Busso-Japanese  War  in  respect  of  the  circum- 
stance that  belligerent  operations  were  proceeding  while  peace 
negotiations  were  being  conducted  at  a  spot  on  neutral 
territory. 

In  an  article  written  immediately  after  the  Peace  of  Ports- 
moth,  Professor  F.  De  Martens  observed :  **  If  one  runs  over 
the  history  of  these  diplomatic  negotiations  whose  purpose  it 
was  to  conclude  a  peace  between  two  warring  nations,  it  will 
be  found  that  almost  never  have  belligerent  governments  begun 
negotiations  until  military  operations  were  first  suspended* 

>  The  esBontial  datet  in  this  oaae  are,  rignatoie  of  traatj,  September  5; 
ratiiloation,  September  21 ;  exohange  of  ratifloationf,  October  17, 1905. 

*  The  Tieatj  of  Ghent  was  signed  Beoember  24, 1814,  and  the  ratifloationi 
were  ezohanged  Febroarj  18, 1815.  The  eleyenth  article  runs :  **  This  treatj 
when  the  same  shall  have  been  ratified  on  both  sides  wlthoat  alteration  by 
either  of  the  contraoting  parties,  and  the  ratifications  mntnally  ezehanged,  shsU 
be  binding  on  both  parties;  and  the  ratifications  shaU  be  exohanged  at  Wash- 
i  ngton,  in  the  space  of  foor  months  from  this  date,  or  sooner  if  praotioabld.'' 
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It  might  eTen  be  piodAimed  as  a  leoognued  prindj^  of 
intematiiHial  law  that  a  snspensiOD  of  anns  or  an  annistioe 
shoold  always  precede  peace  negotiatjona,  lliiis,  if  we  extsdne 
the  peace  treaties  since  the  beginning  of  the  last  century,  we 
And  that  a  trace  was  inyariably  deohtfed  before  the  dipkimsts 
came  together.**  ^ 
n.  There  are,  howeyery  scTeral  conqpicnoos  exceptions  to  whit 
nmi^ao9  ^  Professor  F.  De  Martens  contends  is  a  role  of  intenatioDal 
^^B^Sik.^^-  At  the  last  phase  of  the  Thirty  Yeaia'  War,  «the 
tioii.  negotiations  (at  Monster  and  Osnabmok)  flnctoated  from  day 

to  day  with  the  vicissitudes  of  the  war,"  '  and  this  condition  of 
affairs  continued  for  foor  years  as  far  as  the  definitiTe  treatyit 
concerned,  and  for  twelye  from  the  date  of  the  mediation  of 
Pope  Urban  VL*  The  Anstrians  and  TMck  fought  for 
eighteen  months  after  signature  of  the  preliminaries  of  peace 
leading  up  to  the  Treaty  of  Utrecht,  17ia  The  Eiigliali 
commander,  Ormonde,  acting  under  the  instructions  of  Boliog- 
broke,  concluded  an  armistica^  Again,  Bussia,  Austria, 
France,  Sweden,  and  Poland  ccmducted  negotiatioDa  for  peace 
at  Augsburg  during  the  greater  part  of  a  year,  in  1761,  with 
Great  Britain  and  Prussia,  without  concluding  an  armisticeL' 
These  negotiations  proved  entirely  abortive,  finally,  the 
statement  of  Ph>fe6sor  F.  De  Martoos  tiiat  there  is  no  single 
instance  in  the  history  of  the  last  century  where  belligerents 
were  negotiating  to  conclude  peace  without  first  makmg  an 
arnustioe,  is  decisively  refuted  by  the  sequence  of  events 
leading  up  to  the  Treaty  of  Ghent  In  that  case,  beUigeient 
operations  were  beiug  conducted,  not  merely  up  to  the  date  of 
the  signature  of  the  treaty,  but  to  within  a  few  days  of  the 
date  of  exchange  of  ratifications.  Fort  Mobile  ci^tulated  to 
Admiral  Oochrane  on  February  11,  1815,  and  President 
Madison  proclaimed  peace  on  February  18;  the  treaty  having 
been  signed  on  December  24, 1814.    In  this  war,  as  in  the 

s  North  Amerietm  Bmfievf.  Ka  698,  Norember,  1905;  Artida :  Tlie PortamonUi 
Feaoe  Oonfexenoe,  p.  648. 

*  BoQgeuit,  a  98. 

*  Profeuor  MountAgne  Bdrnard't  **  Leotores  on  DiplomAoy,"  leotore  L,  p.  16. 
«  Leoky*!"  History  of  BngUiui  in  the  Eighteenth  Oentory,'*  TOLL  a  Lp.l<^^ 
•-Aim.Beg^*'1761,p.8. 
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Rosso-Japanese  War,  we  find  an  instance  of  a  peace  being 
eonolnded  in  a  town  of  inconsiderable  size  and  character  on 
neutral  territory.^  It  is  carious,  farther,  to  recall  that  Bussia 
is  incidentally  connected  with  the  war  of  1812-4,  since  her 
mediation  was  sought  by  the  United  States  at  the  commence- 
ment of  1814.  Lord  CastliBreagh,  howeyer,  rejected  the  pro- 
posed mediation  on  behalf  of  Greai  Britain. 

Without  doubt,  to  use  the  language  of  Professor  Mountague 
Bernard,  the  first  necessary  step  is  the  conclusion  of  an 
armistice.  At  Paris,  in  1856,  this  convenient  and  humane 
cirrangement  was  made.' 

In  1814,  when  the  Allied  Powers  had  entered  France  and 
had  subdued  the  last  embers  of  Napoleon's  resistance,  a  con- 
vention for  the  suspension  of  hostilities  was  concluded  on 
April  17, 1814.  The  Treaty  of  Paris  was  signed  on  May  30 ; 
and  the  ratifications  were  exchanged  and  peace  proclaimed  in 
June.  Next  year,  when  the  Duke  of  Wellington  and  Marshal 
Blucher  arrived  before  Paris  after  Waterloo,  they  concluded  a 
military  convention  with  Prince  Eckmuhl  at  St.  Cloud  on 
July  3,  conditional  on  ratification.  The  definitive  Treaty  of 
Paris  was  not  signed  till  November  20, 1815.  In  the  case  of 
the  Treaty  of  Ghent,  1814,  no  armistice  seems  to  have  been 
concluded ;  the  treaty  having  expressly  provided  that  its  full 
force  should  operate  only  on  exchange  of  ratifications.  In  the 
case  of  the  Treaty  of  Ghent,  therefore,  the  treaty  operated  of 
itself,  without  any  armistice  being  invoked.  Sir  B.  Phillimore 
considers  that  unless  a  particular  day  is  specified,  all  hostilities 
must  cease  on  ratification.^  While  an  armistice  ought  always 
to  precede  negotiation,  where  a  valid  treaty  of  peace  is  con- 
cluded, peace  cannot  possibly  be  delayed  after  ratifications 
have  been  exchanged.  These  remarks  serve  to  show  that  while 
the  armistice  concluded  in  1905  by  the  commanders  of  the 
armies  in  Manchuria  a  few  days  after  the  signature  of  the 
Treaty  of  Portsmouth  was  one,  the  commencement  of  which 

^  Gf.  Sir  B.  Phfllimore*!  *<  International  Law,"  vol.  iii.  pi  xU.  p.  644. 

*  **  LeotnreB  on  Diplomacy,"  leotnie  i.,  p.  21. 

'  **  International  Law,"  yoL  iii.  •.  517.  De  Bayneyal  observes,  **An  furplns 
ies  engagements  datent  oommnn^  ment  da  joor  de  V  ^liange  de  ratifloationa,  k 
moins  d'nne  stipolation  oontraire  "  (ii.  p.  118). 

2  0 


Digitized  by 


Google 


886  INTEB5ATI0NAL  lAW. 

was  unduly  postponed,  it  was  by  no  means  supererogatory.  If 
an  armistioe  had  not  been  oondoded,  the  Tast  armies  of  the 
belligerents  wonld  hare  been  contending,  as  was  the  ease  in 
the  Anglo- American  War  of  1812-15,  np  to  the  date  of  the 
exchange  of  ratifications,  more  than  a  month  later.  Nothing 
was  said  abont  an  armistice  in  the  Treaty  of  F(»tsmoiith 
itselt^ 

'  The  acnrngMMnt  of  the  Mmittiee  between  the  Miniee  of  Fleld-llazrii«l 
Oyama  end  Generel  LinieTitdi  in  XenoharU  wee  made  in  the  IbUowing  vmy: 
The  Snt  orwimee  eeme   from  the   Japanese.     General   FnlnshiiBa  vm 
appointed  the  Japanete  plenipoientiazy,  and  met  the  Bomian  om^neta  mth  a 
pariementaire,  a  white  flag,  and  an  enort  of  fifty  aoldien.  A  letter  torn  FiM' 
Manhal  Qjama  waa  then  handed  to  Bnmian  oflloen  at  Godriadan,    The  next 
day  a  leplyf  eame,  and  the  pvopoeals  of  the  Ji^panete  for  an  armistioe  w«re 
aooepted.    Its  terms  were  agreed  upon  after  a  lengthy  dlsoonioQ  at  a  point 
midway  between  the  hostile  lines»  ealled  Bha-ho-tso,  about  a  rifle-range  fiom 
either  enoampment    The  protoocd  of  the  armistioe  was  signed  on  September  IS. 
It  pfofided  that  hostiUties  should  be  diaoontinned  throngfaoot  Hanohmia.    A 
neatral  aone  of  fonr  Idkmeties  in  width  was  established,  whidi  was  not  to  be 
flBtsred  by  either  army.    AU  the  army  oorpe  were  notified  that  the  armisfioe 
was  to  beoome  efleotiTe  not  later  than  noon  on  September  16.    ^eoial  nafal 
envoys  were  to  meet  in  a  bay  near  VladiToetook,  one  ship  of  eadk  natioa  oqb- 
▼eying  thorn,  to  establish  an  armistioe  and  to  fix  a  neatral  aone  on  aea.    An 
armistioe  was  to  be  oonolnded  on  the  Tomen  river,  on  the  borders  of  Korea,  by 
the  looal  oommanders  on  the  spot    The  Bnssian  plenipotentiary  waa  Majot' 
General  Oranofsky,  Qaartermsster>General  of  the  Bnssian  Oommander-ln- 
Ohiei;  General  Linieritoh.    Oonsistently  with  the  Japanese  oondnot  throogfaoot 
the  war,  General  Fnkashima  reswred  a  oonspienoas  plaoe  at  his  oonlBrenee 
with  Mi^r-General  Oranorsky  for  Professors  of  International  Law,  Ariga  and 
8oyii(Cf.  IVsMt,  September  6,  11,  14,  eta,  1905).    Yattel  obeerres  that  it  is 
essentisl  to  stop  hostilities  where  there  is  any  delay  in  the  pnblioation  d  peaoe ; 
whidi  he  observes  may  easily  be  done  by  means  of  the  generals  who  direct  the 
operations,  or  by  proclaiming  an  aimistice  at  the  head  of  the  armiea  C  l>icii  des 
Gens,"  L  iv.  0.  iii  s.  25).    One  of  the  most  saored  laws  of  war  is  that  whidi 
ensares  perfect  seonri^  to  persons  who  bring  messages  or  piopoeals  fkom  an 
enemy  (Ibid.,  sapra^  o.  viL  s.  SS).    Not  only  the  plenipotentiariee,  Imt  even 
tmmpeters  and  drummers,  when  messengen  of  pr(^>osals  of  peace  ue  saored  and 
inviolable.    Yattel,  who,  as  Sir  H.  S.  Maine  observes,  is  *'a  severe  Jndge  of  the 
stsndard  of  gentleness  proper  to  be  followed  in  war"  (Maine's  <«Int  Law,"  lect  1, 
p,  24X  reserves  that  cmshiDg  censure  he  occasionally  exhibits  for  Alva'iexecotioD 
of  a  tmmpeter  belonging  to  the  Prince  of  Orange.    Alva  exooeed  himself  on 
the  ground  that  it  was  a  dvil  war ;  bnt  it  appears  that  on  another  oooasion, 
when  the  Spanish  armies  were  also  contending  against  belligerents,  whom  they 
aooonnted  rebels,  Alva  caused  the  governor  of  Osscais  to  be  hanged  for  having 
given  orders  to  fire  on  a  tnno|)eter  sent  to  demand  the  snrrender  of  a  town 
(''Droit  des  Gens,*'  L  iv.  c  vii  s.  88,  referring  to  Wicqoefort,  bk.  L).    It  is 
aatisfSMtory  to  record  that  the  Bnsso-Japanese  War,  a  contest  involving,  in  the 
language  of  Professor  F.  De  Martens,  gigantic  operations  and  battlea  almost 
imexampled  as  regards  the  number  of  troops  engaged  and  the  intensitj  of 
artillery  Hie,  was  concluded  by  an  armistice  marked  by  the  most  ooneot  and 
studious  observance  of  military  law. 
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We  may  at  once  admit  that  most  modem  instanoes  tend 
to  yindicate  Professor  F.  De  Marten's  condnsions  on  the  oorrect 
sequence  of  peace  arrangements.  At  the  Conference  of  London 
in  liay,  1864,  when  Oreat  Britain  songht  unsnccessfully  to 
mediate  between  Denmark  and  Austria  and  Prussia,  the  bel- 
ligerents agreed  to  a  suspension  of  hostilities  from  May  12  to 
June  12,  thus  reversing  the  ^process  adopted  at  the  Conference 
at  Augsburg  in  176L^ 

In  1859,  in  the  midst  of  the  triumphant  successes  of  the 
French  arms,  after  Solferino,  the  Emperors  of  France  and 
Austria  met  at  Yillafranca,  and  agreed  upon  an  armistice. 
In  pursuance  of  this  an  armistice  was  signed  on  July  8  at 
Yillafiranca  by  Marshal  Yaillant  on  the  part  of  France  and 
Baron  Hess  on  the  part  of  Austria,  which  was  to  last  until 
August  15.  Preliminaries  of  peace  were  signed  at  Yillafranca 
on  July  11,  and  the  definitive  treaty  of  peace  at  Zurich  on 
November  11, 1859.* 

Professor  F.  De  Martens  observes  that,  in  1866,  Austria  and 
Prussia  agreed  to  put  an  end  to  the  war  that  had  broken  out 
between  them  in  Bohemia.  Fighting  was  accordingly  stopped 
^  while  the  pourparlers  were  in  operation  at  Nikolsburg.    Wheny 

in  February,  1871,  Thiers  and  Jules  Favre  went  to  Ferri&res  to 
consult  with  Count  Bismarck  on  the  prospects  of  peace  negotia- 
tions, an  armistice  was  the  preliminary  condition  for  the  meeting 
of  the  negotiators,  who  later  drew  up  the  preliminary  treaty  of 
peace  at  Yersailles.^ 

The  events  which  led  up  to  the  termination  of  the  Boer  war 
in  1902  by  the  surrender  at  Yereeniging  did  not  include  an 
armistice,  though  the  terms  of  the  surrender  occupied  more 
than  two  months'  negotiation,  and  the  members  of  the  Transvaal 
Government  applied  for  an  armistice.  The  only  understanding 
was  that  the  British  columns  should  not  interfere  with  the 
meetings  of  the  delegates.  An  armistice  of  one  day  was  granted 
to  enable  representative  Boers  to  meet  the  members  of  the 
Government  of  the  late  South  African  Bepublics  on  May  15. 

»  a.  -Ann.  RegV  1864,  p.  227.  «  Ibid.,  1859,  pp.  250,254. 

'  Artiole :  *  Portsmouth  Peaoe  Confeienee,"  by  Pzofeaior  F.  De  yftrtffliff^  in 
North  Aamiean  Beview,  No.  588,  Noyember,  1905,  pp.  643, 644. 
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The  oonyention  of  Yeieenigmg  was  signed  on  May  31, 1902, 
by  Lord  Eitohener  and  Lord  Milner  and  ten  Boer  delegates. 
Thronghont  that  month  there  were  frequent  conflicts  between 
the  British  forces  and  Delarey's  commando.^  It  may  be 
recalled  that,  although  in  the  negotiations  the  **  noead  de  la 
paix  **  was  the  abrogation  of  the  independence  of  the  Soatii 
African  Republics,  an  English  Foreign  Secretary  once  con- 
tended, in  a  famous  State  document,  that  when  a  State  dedaies 
war  against  another,  that  yery  act  involyes  the  recogniti(m  of 
the  independence  of  the  latter  by  the  State  dedaring  war.' 
Further,  whatever  questions  may  arise  from  the  suzerainty  d 
this  country  oyer  the*  former  Transvaal  Bepublic,  it  is  beyood 
question  that  it  was  recognised  as  a  belligerent  by  the  British 
Gtovemment,  as  much  as  the  Orange  Free  State,  which  was,  of 
course,  independent.  It  becomes  necessary,  therefore,  to  allow 
that  the  South  African  War  furnishes  an  instance  of  whit 
Professor  F.  De  Martens  contended  has  not  occurred  once  in  the 
last  century,  namely,  the  simultaneous  conduct  of  belligerent 
operations  and  peace  negotiations. 

Professor  F.  De  Martens  considers  that  ^the  same  rale" 
•f  concluding  an  armistice  before  the  diplomats  came  together 
was  observed  by  Bussia  and  Turkey  in  1878.  But  it  is  sorely 
only  in  a  most  qualified  manner  that  this  statement  can  be 
accepted.  The  Bussian  (Government  rejected  the  overtoies 
for  an  armistice  to  be  founded  on  preliminary  conditiona  of 
peace  made  by  Turkey  on  January  14, 1878.  Though  'Rvm 
demanded  separate  peace  arrangements,  she  did  not  entirely 
reject  the  Turkish  overtures,  which,  indeed,  she  fonnally 
accepted  a  fortnight  later.  But,  in  this  interval,  there  was 
no  armistice,  and  while  the  Turkish  plenipotentiaries  were 
negotiating  with  the  Grand  Duke  Nicholas  at  Eezanlik,  Genenl 
Goorko  drove  Suleiman  Pasha  over  the  Despoto  Dagh  and 
down  to  Eavola.  It  was  not  till  after  Bussian  arms  bad 
obtained  another  success  that  the  armistice  and  preUminariee 
of  peace  were  signed  at  Adrianople,  January  31, 1878.' 

^  «'Aim.Beg^'*1902,p.405. 

•  WheaUm'a  **IntoniAtioiua  Law,''  pt.iiLo.iLi.878,p.881 

*  *<  Ana.  BesV'  1878»  pp.  8S5»  826. 
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The  theory  of  intem&tional  law  that  an  armistioe  mngt  be 
concluded  before  commencing  negotiations  has  not  receired 
tmiyersal  assent  Yattel  considers  that  all  hostilities  must 
oease  when  the  treaty  of  peace  becomes  obligatory.^  In  a 
subsequent  passage  he  alludes  to  the  necessity  of  proclaiming 
an  armistice,  but  only  when  the  proclamation  of  peace  is 
deferred,  as  was  the  case  in  the  war  of  1735  between  Austria 
and  France*  In  that  war  an  armistioe  was  proclaimed  during 
the  interval  between  signature  of  the  treaty  and  the  exchange 
of  ratifications,  as  at  the  Treaty  of  Portsmouth.^  But  in  another 
passage  Yattel  speaks  of  a  treaty  of  peace  being  ooncluded 
^  when  the  belligerents  have  agreed  to  lay  down  their  arms."  ® 
Professor  Mountague  Bernard's  view  has  been  cited  that  the 
first  step  is  the  conclusion  of  an  armistice/  and  Professor 
F.  De  Martens  has  recently  observed  that  ^  it  might  even  be 
proclaimed  as  a  recognized  principle  of  international  law  that 
a  suspension  of  arms  or  an  armistice  should  always  precede 
peace  negotiationa'' '  Bat  it  is  expressly  provided  by  the 
Hague  Convention  that  unless  there  be  an  agreement  to  the 
contrary,  ^if  mediation  occurs  after  the  commencement  of 
hostilities,  it  causes  no  interruption  to  the  military  operations 
in  progress."  ^  As  the  mediation  of  President  Boosevelt  was 
based  on  the  Ebgue  Oonvention,^  its  text  seems  to  furnish  a 
complete  explanation  of  the  sequence  of  events  lending  up  to 
the  recent  peace  in  the  Far  East. 

It  may  be  admitted  that,  with  the  exception  of  the  South 
African  War  of  1899-1902,  modem  instances,  as  well  as  the 
majority  of  those  drawn  from  the  last  century,  tend  to  show 
the  existence,  by  usage,  at  any  rate,  of  some  such  rule  as  that 
indicated  by  Professor  F.  De  Martens. 

The  Chino-Japanese  War  of  1894-5  terminated  by  Chinese 

>  '•DioH  d6t  Gene,"  L  ir.  o.  iiL  ■.  24. 

*  lUd^  L  ir.  0.  iiL  8.  25. 
•IWd.,LiT.o.ii.i.9. 

*  **Jj&c^xaeB  on  Piplamaoy,"  No.  1,  p.  21. 

*  North  Amerioan  Beview,  November,  1905,  p.  648. 

*  Of.  Artide  7  of  the  CkmTention  finr  the  Paoiflc  Settlement  of  Inteniatioiial 
Dispntee,  signed  at  the  Hagne,  July  29,  1899;  given  extenfo  in  Wheaton's 
**  International  Law,"  Appendix  F,  p.  798. 

'  Title  II»  "On  Good  OiBoef  and  Mediation.*' 
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OTertoret  for  paMe,  and  the  deipatdi  of  the  Yieevoj,  li  Bm% 
Gluui^  with  fbU  powen  to  eondiide  a  treaty  of  poana    Oi 
the  lattar't  aimal   at  HhhnonowJri,  Maich  19»  1906,  Ik 
IGkado  oideied  an  annistioa,  i^n^ying  only  to  Fong-lUBii 
Pe-€hi-li»  and  Shan-tong;  amatod  the  morenaent  of  tioop^ 
and  pndiibitod  the  ttan^ort  <tf  oonttaband  of  war  bj  aea.  Ih 
treaty  of  peace  was  signed  on  April  16.^    It  is  difltodt  at  tin 
date,  afker  the  setsnre  of  Port  Arthur  by  BaaaiA  in  1898,  sii 
the  great  siege  of  1904-4S,  hj  which  the  stioti^old  was  fiatDy 
lost  to  that  power,  not  to  recall  the  fiiot  thai  by  the  sQppb- 
mentary  treaty  of  Nojember  8,  it  was  decided  that  the  Uao- 
Timg  Peninsula  shoold  not  be  ocoapied  by  Buasia^  Frum,  or 
Germany,  or  sorrendered  to  any  other  power.* 

In  1808,  Spain  appealed  to  Fxanoe  to  mediate,  and  K. 
Oambon,  the  French  Ambassador  at  Washington,  reoemd 
instmctioos  to  beocnne  the  intermediary  <^  an  armiikin. 
This  was  condoded,  and  preliminaries  of  peace  ad^^rted,  on 
Angnstl2.  Bat  in  this  case,  as  in  1866,  belligerent  qptfatiool 
actnally  took  place  when  the  annistice  came  into  operstion,  as 
Manila  only  surrendered  to  Admiral  Dewey  after  the  bosi- 
bardment  of  Aognst  1&  It  may  be  recalled  that  doring  tbe 
annistice  of  January  29,  which  terminated  the  Franco-Pnusua 
War,  Belfort  capitulated  to  tbe  Prossians  on  Febroary  16, 
1871.  The  history  of  the  last  oentory,  with  the  signtfictfit 
exceptions  mentioned,  has  on  the  whole  tended  to  reconcile 
both  theory  and  usage  on  the  point  that  when  overtures  of 
peace  are  entered  upon,  the  first  stop  is  the  conclcisicm  of  so 
armistica 

Professor  F.  De  Martens,  in  an  interesting  passage  in  is 
article  already  referred  to»  obserred  that  if  either  of  the 
belligerents  had  won  a  decisive  battle  while  the  Portsmoutb 
Conference  was  proceeding,  that  £Bkct  would  ineyitably  have  in- 
fluenced the  course  of  the  negotiations.  But  for  the  physioil 
and  climatic  conditions  preyalent  in  Manchuria,  he  considers 
it  ineyitable  that  such  an  action  would  haye  occurred.  TUb 
view  suggests  that  a  belligerent,  especially  a  defeated  belfi- 
gerent,  may  have  a  motive  for  negotiating  for  peace  without 

1  <«Aiui.B^,'*188S,84Sw  *  Ibid^  1885, 8^5. 
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oondadiDg  an  armistice.  Peaoe,  and  the  conditions  of  peace^ 
xnay  be  left  to  be  determined  by  a  decisive  battle.  This  is  a 
question  discussed  by  Pofendorf^  with  great  acumen  and 
learning.  He  considers  that  such  a  course  is  clearly  justified 
by  the  external  law  of  nations,  and  that  it  has  the  merit  of 
preyenting  a  greater  effusion  of  blood,  and  of  reducing  the 
miseries  and  calamities  of  war.  To  risk  the  issue  of  a  cam- 
paign on  a  single  decisire  battle,  Fufendorf  considers,  is 
generally  bad  strategy  for  a  beaten  party,  which  can  hope 
more  from  prolonging  war  by  guerilla  tactics  and  avoiding 
stricken  fields  than  by  joining  decisive  iBsue.  But  when  the 
prospects  of  a  guerilla  war  are  unfavourable,  when  the 
Commonwealth  has  no  hopes  of  making  a  good  end  of  a  war, 
Fufendorf  considers  that  a  worsted  belligerent  may  do  well  to 
put  the  issue  of  an  entire  campaign  to  the  test  of  a  single 
decisive  contest.  Victory,  Fufendorf  considers,  is  determined 
by  losses  when  equal  numbers  contest  on  each  sida  Neither 
the  plunder  of  the  field,  the  burying  of  the  slain,  the  lodging 
upon  the  place  of  action,  the  offering  battle  a  second  time,  not 
even  the  flight  of  the  enemy,  are  proofe  of  victory.'  The 
validity  of  a  treaty  of  peace,  as  a  public  real  treaty,  requires 
'^  nothing  more  than  a  sufficient  power  in  the  contracting 
parties,  and  their  mutual  consent  sufficiently  declared.'' ' 
Vattel  defines  a  treaty  of  peace  as  follows :  "  When  the  VattaTa  dell* 

>  -DeJiiwNat«tGent,-LTiiLo.TiiLs.5.  P«*^ 

*  Ibid.  The  Rono-JapaDeao  War  Utnatmtoa  these  obsenratioiia  of  Pnfendorf. 
The  TMi  Mrmiea  in  MaQohnria  were  donbtleaa  not  nnmericaUy  equal,  and,  under 
modem  oonditiona,  the  aet  oomb«ta  between  picked  banda,  anch  aa  took  plaoe 
in  the  diapnte  between  the  LaoedAmonlana  and  Axgiyea,  from  whidi  Pnfandorf 
derived  hia  ooiiolnaioDa»  oannot  be  repcodnoed.  But  nothing  can  be  more 
notieeable  than  the  inoreaaing  acale  of  the  Bnaaian  loaaea  aa  oompared  with 
thoae  of  the  Japaneae  in  the  Bnaao-Japaneae  War.  At  Liao-Yang,  pronoonoed 
by  the  T\mf%  to  be  aa  great  a  confliet  aa  Wagram  or  Leipxig,  aa  Euoniggriiti  or 
Orardoth,  the  Japaneae  loaaea  aeem  to  have  exceeded  the  Bnaaian,  the  former 
being  eatimated  at  twenty,  the  latter  at  ten  thonaand(lVniet,  September  6, 190i> 
But  in  the  two  far  more  terrible  battlea  that  followed,  the  Japaneae  loaaea  formed 
a  mere  fraction  of  the  Bnaaian.  At  the  battle  of  the  Shaho,  fonght  in  the 
middle  of  October,  the  Japaneae  loaaea  were  twelve  or  thirteen  thooaand,  aa 
againat  aixtj  thonaand  caanaltiea  in  the  Bnaaian  army.  FinaUy,  at  Mnkdea^ 
fought  Febmaiy  and  ICaroh,  1905,  the  ofBcial  atatement  of  the  Japaneae  loaaea 
waa  41,222,  to  119,500  Bnaaian  iTimm,  Hatch  18, 1905). 
»  Vattel'a  -Droit  dea  Gena,"  L  ii  o.  xii  a.  157. 


Digitized  by 


Google 


392  INTKBNAXIOHAL  lAW. 

belliCl^rat  powers  hare  agreed  to  la j  down  their  amis^  the 
agreement  or  contiaot  in  iriiioh  they  stipulate  the  oooditioBs 
of  peaoe»  and  regulate  the  manner  in  which  it  is  to  be  restored 
and  supported,  is  called  the  treaty  of  peaoe."^  The  ssme 
power  which  has  the  right  of  making  war,  of  determining  on 
it,  of  declaring  it,  and  of  directing  its  operations,  has  natoially 
that  of  making  and  ocmdiiding  the  treaty  of  peaces  But  this 
eonclasioD,  Vattel  obserTee,is  sabjeet  to  many  limitatimm.  The 
power  (^  a  prince  to  grant  at  accept  whatever  conditions  of 
peace  he  pleases  may  be  limited  by  fondamental  laws.  Thns, 
Francis  the  Firsts  King  of  France,  had  the  abedote  disposal  of 
war  and  peace ;  yet  the  assembly  of  Cognac  declared  that  he 
had  no  anthority  to  alienate  any  part  of  the  kingdom  by  a 
treaty  of  peace.  When  the  otatoo  general  fell  into  desoetnde 
in  1614,  the  king  became  the  sole  organ  of  the  State  with 
respect  to  the  power  of  dismembering  the  kingdom.  The 
kings  of  England  are  authorised  to  conclude  treaties  of  peace 
and  alliance ;  but  they  cannot,  by  those  treaties,  alienate  any 
o{  the  possessions  of  the  Crown  without  the  consent  of  F^iriia- 
ment.  Neither  can  they,  without  the  concunence  of  that 
body,  raise  any  money  in  the  kingdom ;  wherefore,  whenever 
they  conclude  any  subsidiary  treaty,  it  is  their  constant  rule  to 
lay  it  before  Parliament,  in  order  that  they  may  be  certain 
of  the  concurrence  of  that  assembly  to  enable  them  to  make 
good  their  engagments.  These  observations  of  Vattel  admit  of 
an  illustration  in  very  recent  times.  The  cession  of  Heligoland 
in  August,  1890,  was  made  by  treaty  ^subject  to  the  consent  of 
the  British  Parliament,*'* 

In  Yatters  day,  the  princes  and  free  cities  of  Germany, 
though  dependent  on  the  emperor  and  the  empire,  had  the 
right  of  forming  alliances  with  foreign  powers.  The  constitu- 
tions of  the  empire  gave  them,  in  this  as  in  many  other 
respects,  the  rights  of  sovereignty.'  But  such  alliances  might 
not  be  directed  against  the  security  of  the  Confederation,  or  the 
individual  ^States  of  which  it  was  composed.  No  State  could 
make  war  upon  another  member  of  the  Union,  but  all  the 

>  "Droit  d6t  Qens^**  L  ir.  o.  U.  ■.  9.  *  **  Ann.  Bag."  1890, 283. 

* '^Drdt  dee  Gen^"  L  iL  a  xiL  a  154. 
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z:  States  were  boimd  to  gubmit  their  Idifferences  to  the  decision 

£:  of  the  Diet.    When  war  was  declared  by  the  Confederation, 

no  State  could  negotiate  separately  with  the  enemy,  nor  con- 

t  elude  peace  or  an  armistice,  without  the  consent  of  the  rest^ 

ii  The  Germanic  Oonfederation  previous  to  the  war  of  1866  was 

2,  what  Glerman  public  jurists  call  a  ^  Staatenbund,"  even  the 

Y  external  sovereignty  of  the  several  States   composing  the 

^  Gennanic  Confederation  remaining  unimpaired.    This  seems  to 

,  ^  have  virtually  remained  trae.of  the  period  after  1866,  when  the 

^;  North  German  Confederation  replaced  the  Germanic  Con- 

y^  federation.    But,  since  1871,  Germany  has  become  a  compositive 

^^  State.'    The  Presidency  of  the  Confederation  belongs  to  the 

^  King  of  Prussia,  who  bears  the  name  of  German  Emperor, 

^.  and  who  represents  the  empire  intemationally»  declares  war, 

^^  makes  peace,  enters  into  treaties,  and  receives  ambassadors. 

^  The  consent  of  the  Council  is  necessary  for  declaring  war, 

l,  unless  the  territory  of  the  empire  is  actually  attacked.    The 

Imperial  Diet  is  elected  by  universal  and  direct  election, 

and  its  proceedings  are  public.     The  army  and  navy  of 

the  whole  empire  are  single  forces  under  the  command  of  the 

emperor.' 

In  YatteFs  day  (1758),  some  cities  of  Switzerland,  though 
subject  to  a  prince,  made  alliances  with  the  cantons ;  the  per- 
mission or  toleration  of  the  soyereign  gave  birth  to  such 
treaties,  and  long  custom  established  the  right  to  contract 
them.  The  Swiss  Constitution  remained  a  confederacy,  but 
^  has  undergone  successive  changes  in  1815,  1830,  1848,  and 

1874.  The  effect  of  these  has  been  to  render  Switzerland  a 
compositive  State.*  Since  1815,  the  power  of  making  war  and 
of  concluding  treaties  of  peace  with  foreign  States  has  been 
exclusively  Tested  in  the  Federal  Diet' 

In  the  United  States  the  treaty-making  power  is  vested 
exclusively  in  the  Senate.    The  American  Constitution  vests 

1  Vnieat<m's<«Internatioiua  Law,**  pi  L  a  ii.  8.  47. 
'  Bnndeitoat,  or  iiipreme  Fedeiml  Qovenunent. 

'  VHieaton'a  '^  Intenifttioiial  Law,**  pt  i  o.  iL  s.  51,  pp.  76, 77,  referring  to  the 
OoDsHtQtion  of  the  German  Enipiie,  Artidee  ii^  T^  vi,  xi^  XX.,  xzi^ 
«  Bnndestaat 
«  ''Wheaton's«  International  l4nr,'*pt.io.iL  8.59  (a),  p.  85. 
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the  power  of  deolariiig  war  in  the  two  hooses  of  Congress,  wiA 
the  anent  of  the  President.  By  the  forms  of  the  Constitotioii, 
the  IVesident  has  the  ezclnsiTe  power  of  making  treaties  of 
peaoe,  which,  when  ratified  with  the  adnce  and  consent  of  the 
Senate,  beoome  the  supreme  law  of  the  land,  and  have  Ae 
effect  of  repealing  the  declaration  of  war  and  all  other  laws  of 
Oongreas,  and  of  the  sereral  States  which  stand  in  the  way  of 
their  stipulations.  Bot  the  Congress  may  at  any  time  compel 
the  President  to  make  peace,  by  refosing  the  means  of  canTing 
on  war.  In  the  United  Kingdom,  a  treaty  has  no  eSed  on 
priyate  rights;  if  the  Crown  concludes  a  treaty  which  is 
intended  to  modify,  or  diyest  priyate  rights,  an  Act  of  Pailia- 
ment  must  be  obtained  to  give  it  that  operation.^ 
A|trMt7  of  Treaties  of  peace  differ  materially  firom  all  other  treat^s, 
Cim MTwif  ^  ^^^  ^^J  <^c^i^<^  ^  treaties  which  render  the  condition  of 
^'^ie^  the  parties  equal  Any  other  treaty  except  a  treaty  of  peace 
oompramite.  may,  Yattel,  obserres,  be  an  equal  treaty.'  A  treaty  oi  peace 
is  necessarily  ''a  contract  of  fortune,"'  but  it  would  be 
impossible  ever  to  make  peace  so  that  each  party  should 
receiye  precisely  ererything  to  which  he  has  a  just  title. 
Therefore  a  treaty  of  peace  can  benomorethanaoompnunise.^ 
The  Treaty  of  Portsmouth  shows  the  great  weight  of  this  con- 
clusion of  Yattel.  According  to  Professor  F.  De  Martens,  the 
great  obstacles  to  the  conclusion  of  peace  were  the  two 
Japanese  demands  that  Bussia  should  both  cede  Sakhalin  and 
pay  a  war  indemnity.  These  two  conditions  Bussia  categori- 
cally rejected,  and  the  failure  of  the  Conference  seemed 
ineyitable.  President  Booseyelt,  basing  his  action  on  the 
principles  of  the  Hague  Convention,  intervened,  and  it  is  to 
his  sagacity  in  detecting  the  elements  of  a  true  compromise 
in  such  a  diplomatic  impasse  that  the  Portsmouth  Conference 
owes  its  success.  At  his  suggestion,  as  mediator,  not  as 
arbitrator,  Japan  desisted  from  her  claim  to  an  indemnity,  and 
Bussia  ceded  the  southern  half  of  Sakhalin  to  Japan.     A 

>  Th»LawQmartetiyBe9i0m,Jvaurj,l9(ie;p,l5.  Artiole : " Is Intoniftiifloil 
Law  a  Put  of  the  Law  of  England?"    By  J.  WetUaka. 

*  <'DioitdaiGeni,*'Lao.;xiL8.17S. 

*  Pafendorf;  <*  De  Jnie  Nat  et  Qent,"  bk.  TiiL  a  i  1.  S. 
«  Vattol*8  <«  Drdt  det  Genf,**  1.  ir.  o.  iL  i.  IS. 
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preyious  snggestion  of  President  Booeeyelty  that  a  commiflsum, 
composed  of  neatraLs,  should  fix  the  amount  of  the  sum  that 
Bussia  should  pay^to  Japan,  was  rejected  by  the  former  power ; 
accordmg  to  Professor  De  Martens,  because  of  its  ^evidently 
impracticable  nature,'*  although  the  decision  of  the  commission 
was  not  to  be  binding.  Mediation  has  always  been  distin- 
guished from  arbitration,^  but  as  the  sum  to  be  designated  by 
the  commission  suggested  by  President  Booserelt  was  subject 
to  Bussia's  right  to  reject,  it  was  not  a  case  of  a  reference  to 
arbitration  strictly  so  called.  Upon  the  subject  of  indemnity. 
Professor  Mountague  Bernard  observes :  **  Indemnity  or  satis- 
faction there  may  be  none,  if  the  conqueror's  moderation  or 
his  prudence  dissuade  him  from  demanding  any,  or  if  the 
balance  of  strength  has  been  too  nearly  equal  even  to  render  such 
a  demand  practicable."  ^  The  basis  on  which  a  war  indemnity 
is  to  be  estimated,  is  the  loss  and  expense  incurred  in  war  by 
the  party  demanding ;  it  ought  not  to  take  the  form  of  penalty.^ 
Yattel  insists  that  it  is  impossible  to  determine  the  nature 
and  to  precisely  regulate  the  degree  of  the  penalty  that  may 
be  exacted  from  the  author  of  an  unjust  war,  however  much 
strict  justice  might  demand  it*  But  it  is  impossible  to  deny 
that  an  indemnity  or  satisfSetction  exacted  by  the  stronger 
belligerent  for  the  injury  sustained  and  for  the  cost  of  the  war 
is  an  even  usual  bead  of  a  treaty  of  peace  since  the  Treaty 

of  Westphalia,  1648.  ^    Professor  Mountague  Bernard  observes  A  tmty  of 

petee  from  the 
point  of  Tiew 

>  Sir  R  Pbimmore'i  •*  Intenifttional  Law,-  voL  iii  pt.  xii.  s.  514,  p.  6|5.  ^  diplomaey. 

'  **  Leotores  on  Diplomaoy,**  i.,  p.  88. 

•  Qrotins,  *«De  Jura  BeUi  ao  Paois,"  1.  ill  o.  xx.  8. 1. 
«  <'Dioit  des  Gens/'  1.  ir.  c  iL  8. 18. 

•  By  the  Treaty  of  Westphalia,  signed  at  MOnater,  Ooloher  24, 1648,  Bwedeii 
was  granted  fiTe  miUion  orowns,  besides  territorial  oonoessioos  (Boasell, 
•»Hi8t  Mod.  Enr.,"  U.  195;  Dumont,  "Corps  Diplomat,"  torn,  yi;  Pfeifel, 
**  Abr^r^  GhronoL'O-  By  Article  4  of  the  definitive  treaty  between  Pranoe  and 
England,  signed  at  Paris,  November  20, 1815,  the  former  power  agreed  to  pay 
the  AUiedj  Powers  the  snm  of  700,000,000  firanos  (£28,000,000>  |The  mode, 
periods,  and  guarantees  were  regulated  by  a  special  oonyention  (**  Ann.  BegV* 
1815,  State  Papers,  p.  412,  415).  In  1859,  Franoe  and  Italy  exacted  no 
indemnity  from  Austria,  either  at  YiUafranca  or  Zurich.  In  1864,  the  Allied 
Powers  of  Austria  and  Prussia  exacted  no  indenmity  tnm  Denmark,  but  the 
repayment  of  their  war  expenses  was  undertaken  by  the  ceded  Duchies  of 
Schleswig-Holstein  and  Lauenburg  (**  Ann.  Beg.,*'  1864,  p.  236).  By  ArtldA 
11  of  the  Treaty  of  Prague,  Austria  agreed  to  pay  an  indemnity  *"  to  defhkj 
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that  "  a  treaty  of  peace,  if  70Q  dissect  it,  eommonly  diyidds 
itself  into  seyeial  distinct  parts.  First,  there  are  whit 
diplomatists  hare  called  the  'general  articles,'  a  ^declaration 
that  peace  is  restored,  and  a  danse  or  danses  of  'amnesty'; 
the  latter  phrase,  when  used  in  this  connection,  embracing, 
beside  what  we  commonly  understand  by  it,  the  restitution  of 
snoh  conquests  as  are  not  intended  to  be  retained  and  of  rights 

»  portloQ  of  the  expenses  inooned  bj  PmisU  on  aooovnt  of  the  war." 
This  indemnitj  snKmnted  to  40,000,000  Pmsrian  doQan,  bnt  wss  sobjeet  to 
dednotlons  te  the  eosts  of  the  wtr  of  ISSi,  whioh  Anstria  olaimed  tern  the  00^ 
diiohies,snd  a  Luther  dednotion  for  the  oosli  of  theProsrien  mxmj  of  ooeopetion 
in  that  war.    The  indemnity  of  1866  thflsefore  meroly  amounted  to  80,000^ 
Frasiian  doOafs  (••Ann.  Beg.,**  1866,  p.  288).     In  1871,  hj  the  Tiealj  of 
Fiankftirt,  Fianoe  agieed  to  pay  an  hidemni^  of  five  milliaids  .of  fraaos,  or 
£200,000,000.    One  milliard  was  to  be  paidinl871,the  remaining  four  millisidt 
by  instalmento  extending  orer  three  years  (*«  Ann.  Beg.,"  1871»  pp.  170, 2S5). 
At  the  Treaty  of  San  Ste&no^  Bnsiia  demanded  a  war  indemnity  of  1410 
miUicn  roubles,  bnt  ooosented  to  take  1110  miUion  ronbles  in  ooasfnnw  of  tarn- 
loiy.    Therefore  the  oash  payment  oMrely  amoonted  to  £50,000,000,  and  the 
territorial  osssioos  Bnssia  had  insisted  on  at  San  Ste&no  as  equivalent  to  esah 
payment  woe  redneed  by  the  Treaty  of  Berlin  (IVsms,  Mareh  22»  1878,  for  teii 
of  Treaty  of  San  Ste&no ;  and  ••Ann.  Beg.,**  1878,  Appendix,  State  P^wn, 
p.  221,  for  text  of  Treaty  of  Berlin).     The  nayal  indemnitj  paid  by  CbiaB 
to  Japan  by  the  Treaty  of  Shimoneseki,  i^^rU  16,  1895,  and  by  the  si^^ 
mentary  treaty,  by  whioh  Ji^pan  proonred  an  additional  indemnity  of  aboot 
£4,000,000  as  oompensation  for  the  retiooession  of  Port  Arthur,  amomited  to 
about  £29.000,000,  or  230,000,000  taelsC*  Ann.  BegV  1805,  p.  843).    TheTret^ 
of  San  Ste&no  seems  to  establish  that  the  payment  of  a  peenniary  indemnity  iff 
at  lesst  in  the  Bnssian  riew  of  pnbUo  law  and  diplomaey,meiely  the  eqiiifel«>^^ 
of  a  cession  of  territory.    This  being  oonoeded,  it  is  a  little  difBonlt  to  nnder- 
stand  the  attitude  of  Bnssia  at  the  Portsmouth  Peaoe  Oonf erenoe  as  desoribad 
by  Professor  F.  De  Martens.     There  seems  an  inoonsistenoy  in  a  power  makiog 
the  non-payment  of  any  indemnity  what  the  Jesuit  historian,  Boog^ant,  osHi 
the  ••noeud  de  la  paix,**  in  a  treaty  by  which  she  actually  ceded  territoi^:  after 
a  prerious  declaration  in  a  treaty  of  peace  that  cession  of  territory  was  to  be 
OQlisidered  as  a  mere  equiTalent  to  a  payment  of  indemnity.    Prerious  to  the 
Portsmouth  Peace  Ckmference,  the  payment  of  a  money  indemnity  nefer  eeeiBf 
to  haye  been  considered  impermissible  on  principle.    The  cession  of  a  foctre* 
has,  on  the  other  hand,  c^n  been  considered  the  '•noeud  de  la  paix"  on  the 
one  hand,  and  imposrible  of  concession  on  the  other,  as  in  the  case  of  Brisaob  st 
the  close  of  the  Thirty  Years*  War.    The  Spanish  Amerkmn  War  of  1898 
ftimishes  an  instance  of  a  money  indemnity  being  paid  by  the  conqueror.   Tbe 
fact  that  the  United  States,  by  the  Treaty  of  Paris,  1898,  paid  Spain  twenty 
million  dollars  for  the  Philippines  reinforoes  the  riew  that  there  is  nothing  io 
principle  to  distinguish  payment  of  a  money  indemnity  &om  a  cessoe  <^ 
territory. 

In  1861  the  United  States  went  to  war  with  Mexico  with  the  avowed  object  of 
obtaining  indemnity  for  the  past  and  security  for  the  future.  But  as  Mexioo 
could  offer  no  other  indemnity,  it  was  determined,  from  the  beginning,  to  00^ 
upon  and  retain  a  portion  of  her  territory  (Halleok's  ••International  Law," 
toL  L  c  xri  p.  504). 
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which  the  war  has  suspended  or  interrupted,  and  the  release 
of  prisoners  on  both  sides.^ 

<<  Secondly,  there  are  the    provisions  judged  necessary  to 

remove  the  causes  out  of  which  the  war  arose,  redress  the 

grievances  complained  of,  and  prevent  the  recurrence  of  them. 

This  is  the  one  essential  thing  which  negotiators  have  to  do, 

and  the  pacification  is  hollow  and  imperfect  if  they  fail  to 

do  it  clearly  [and  effectually/'  ^    O.  F.  Martens  points  out 

c  that  the  general  articles  following  the  introduction  relate, 

^'l  inter  alia,  to  the  cessation  of  contributions.    The  progress  of 

s  science  bringing  about  rapidity  of  communication  tends  to 

^  render   more    and   more  unnecessary  a   stipulation,   which 

^'  formerly  gave   rise  to  frequent    disputes,  that   belligerent 

>  The  learned  Samuel  Goooains  speaks  of  **paoi  dausnla  generalis  amnes  ii« 
if:  adjidtur "  (Giotius,  •*  lUustratus,"  vide  p.  502  (ed.  Hal»,  17i8)).    By  Artide  V. 

^  of  the  Treaty  of  Purls,  1856,  the  Queen  of  England,  the  Emperors  of  France  and 

Bnssia,  the  King  of  Sardinia,  and  the  Soltan,  granted  "a  full  and  entire 
^  amnes^  to  those  of  their  subjects  who  may  have  been  compromised  by  any 

partidpatimi  whatsoever  in  the  eyents  of  the  war  in  favour  of  the  cause  of  the 
^  enemy.     It  is  expressly  understood  that  such  amnesty  shaU  extend  to  the  sub- 

X  jeots  of  each  of  the  belligerent  parties  who  may  have  contined,  during  the  war, 

i-j  to  ^be  empbyed  in  the  serrioe  of  one  of  the  other  belligerents."    The  next 

:r  artide,  an  amnesty  clause  in  the  diplomatic  and  legal,  though  not  in  the 

^  tedinical  sense,  provided  that  prisoners  of  war  were  to  be  immediatdy  given 

up  on  dther  side.  The  amnesty  dause  in  the  Treaty  of  Paris  seems  to  have 
been  more  peculiarly  aimed  in  favour  of  the  Grimean  Tartars,  who  had  shown 
themsdves  favourably  disposed  to  the  allied  forces  (Tmum,  Debate  in  the  House 
of  Commons,  March  14,  1856).  In  the  case  of  a  dvil  war,  amnesty  may  be 
a^cnred  by  munidpal  law,  as  the  Act  of  Indemnity  passed  in  1660  on  the 
Bestoration.  By  the  prelimmaries  of  peace,  signed  at  Villafiranca  between 
France,  Austria,  and  Italy,  which  were  substantiaUy  incorporated  in  the  defini- 
tive Treaty  of  Zurich,  a  foU  and  complete  amnesty  was  granted  on  both  ddes  to 
compromised  persons.  By  Artide  17  of  the  Treaty  of  San  Stefano,  the  Sultan 
granted  such  an  anmesty  to  all  Ottoman  subjects  who  had  compromised  them- 
Bdves  (TVoiM,  ICarch  22, 1878>  An  exceedingly  liberal  amnesty  was  granted 
by  the  British  Government  at  the  dose  of  the  South  African  War  (''Ann. 
Beg.,"  1902,  p.  405).  The  amnesty  clause  of  the  Treaty  of  Portsmouth  is  very 
elaborate  as  regards  the  restoration  of  prisoners  of  war,  but  there  is  no  amnesty 
clause  in  the  popular  sense  of  the  word.  Each  State  appointed  a  spedal  com- 
missioner to  recdve  returned  prisoners  in  specified  numbers  and  at  specified 
places.  Each  State  engaged  to  make  a  statement  of  the  direct  expenditure  it 
had  incurred  on  prisoners  of  war;  and  Russia  engaged  to  repay  Japan  the 
difference  arising  from  the  far  greater  number  of  prisoners  of  war  taken  by  the 
Japanese  as  compared  with  Japanese  prisoners  in  Russia  (cf.  text  of  the 
Portsmouth  Treaty,  Time$,  October  17, 1905,  Artide  XIIL). 

'  **  Lectures  on  Diplomacy,"  lecture  i,  p.  87.  Professor  Mountague  Bernard 
then  mentions  a  third  head,  that  is,  indenmity,  which  has  already  been  disonised^ 
and  which  may  or  may  not  occur  in  a  treaty  of  peace. 
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opmitioM  W6fe  to  eeMO  wilhhi  a  luutod  time  in  dirtaiift 
regicni.  This  wm  e^edaUy  done  in  the  ctae  U  maritfane 
wan.^ 

Aeootdmg  to  thie  wiiter,  the  princqial  ptrtknlar  artieles  of 
a  treaty  of  peace  vuaDy  apeeify  and  lenew  the  treatiea  whidi 
aie  to  aenre  aa  a  baaia  of  the  peaoe^*  ProtBaaoc  Moantagoe 
Bernard^  bowerer,  ahowa  that  there  ia  a  modeni  tendfflicy  to 
caution  in  ccmtnctiiig  intecnational  engagementa.  Inter- 
national oontracta  tend  to  dimini«h  lalher  .tiian  to  immase 
in  number  and  Tariety,  while  contzacti  among  pri^ato  men 
tend  to  increaae  continually.  No  treaty  of  the  laat  century 
can  compare,  for  instance,  with  the  Treaty  of  Paria,  1763,  in 
the  number  of  pre-existing  treatiea  that  the  latter  ccmfirmed 
and  renewed.  It  is  clearly  a  matt^  for  congratulation  that 
treaties  in  force  show  a  tendency  to  diminish  rather  than  to 
increaae  in  number.  The  number  of  treaties  that  were  formerly 
in  force  were  due  to  ccmditions  that  were  essentially  unwhole- 
aome,  to  diq^mted  rights  of  succession,  to  the  imposts  lened 
by  feudal  chieAains  on  foreign  merchants,  and  to  the  rights 
of  wreck.' 

The  Treaty  of  Portsmouth  illustrates  the  aboye  obserya- 
tions,  since  it  did  not  renew  a  single  treaty.  Compared  with 
a  treaty  of  the  eighteenth  century,  almost  the  only  fietmiliar 
point  in  the  particulars  is  the  requisition  as  to  the  time  and 
place  of  ratification.  The  Treaty  of  Portsmouth,  by  the  four- 
teenth article,  required  ratification  to  be  made  within  fifty  days 
at  the  latest    Batification  by  Bussia  iras  to  be  announced 

^  By  th«  Tieatj  of  Parii,  1768,  BaUoiah  wm  to  be  eraouoted  aix  weeki  hm 
aiehaago  of  nttifloalkn.  GoAdaloiipe,  Desinde,  Hum  Galante,  Mtftinioo,  St 
Lttoia,  mm  to  bo  lettoiod  bj  Kngltnd  to  Fnnee  three  montbs  after  that  date. 
IVaiiee  undertook  to  reatoie  Vert  MobOe,  on  the  Ifiaaiaaii^  within  thiea 
montha.  Goree  and  Hinoroa  were  to  be  evaonated  by  Great  Britain  and  Spain 
leapeotiTely  within  three  montha.  Great  Britain  undertook  to  reatofe  HaTanna 
and  the  oonqnaat  of  Onba  within  three  montha.  Ookniea  in  the  East  Indiei 
were  to  be  reatored  within  aix  montha  firom  the  ezohange  of  ratifloationa  (of. 
Artiele  24  of  the  Tieaty  of  Paris,  1768,  •<  Ann.  Beg.,"  1762,  p.  238>  While 
anoh  stipolatiooa  aa  theae  were  at  one  time  Tary  neoeaaary,  they  would  be  absurd 
in  a  modem  treaty  of  peaoe.  The  f aot  that  their  abaenee  gave  riae  to  dispote 
in  fanner  treaties,  ahowa  that  in  thia,  aa  in  ao  many  other  reqieota^  modem 
improrementa  in  oommonioationa  teada  to  fttcilitate  the  canae  of  peaoe. 

'  •'Law  of  Nationa,"  (1802)  bk.  TiiL  a  Tii.  s.  6,  p.  847. 

*  Bemard'a  **Leotarei  on  DipJonaoy,"  lectoze  ir.  p.  194. 
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to  Japan  by  the  French  Minister  in  Tokio,  which  ratification 
by  Japan  was  to  be  announced  to  the  Bossian  Gk>yemment  by 
the  Ambassador  of  the  United  States  at  St.  Petersburg.  The 
formal  exchange  of  ratifications  was  required  to  take  place 
at  Washington.  Treaties  of  peace  do  not  always  specify 
the  place  where  the  ratifications  are  to  be  exchanged.^  It 
is  curious  to  observe,  in  view  of  the  expeditious  nature  of  the 
negotiations  at  Portsmouth  (the  negotiations  began  August 
10,  and  the  Treaty  of  Portsmouth  was  signed  on  September  5, 
1905;  cf:  Professor  F.  De  Marten's  article  in  the  N(yrih 
American  Beview,  November,  1905)  that  the  interval  elapsing 
between  signature  of  peace  and  the  exchange  of  ratifications 
was  longer  than  in  some  treaties  of  the  eighteenth  century. 
By  Article  83  of  the  Treaty  of  Paris,  1814,  by  which  peace 
was  concluded  between  the  Allied  Powers  and  France,  the 
ratifications  were  required  to  be  exchanged  within  a  fortnight, 
or  sooner,  if  possible.'  The  ratifications  at  the  Treaty  of  Ohent, 
1814,  were  required  to  be  exchanged  within  four  months ;  while 
the  ratifications  of  the  treaty  between  the  Allied  Powers  and 
Napoleon,  providing  for  the  emperor's  residence  at  Elba,  were 
required  to  be  exchanged  within  two  days,  or  sooner,  if 
possibla' 

Grotius  observes  that,  at  the  conclusion  of  a  war,  land  Oeneral  effect 
and  rights  adhering  to  the  soil  and  consecrated  places,  which  ^f  p4<^  ^ 
may  have  been  in  the  possession  of  a  victorious  belligerent, 
return  by  posilimimwn  to  the  former  ownera    Uarcion  com- 
pares the  right  [of  posUiminium  to  that  by  which,  when  a 
house  tumbles  down,  the  soil  is  restored  to  the  shore. 

Moveables  do  not  return  by  posiUmimum,  but  become  prize ; 
a  purchaser  of  objects  of  traffic  acquires  a  good  title  during 
war.  Things  found  among  neutrals  or  brought  home  cannot 
be  claimed  by  the  old  owner,  unless  they  are  munitions  of  war. 
Arms  and  clothing  have  their  use  in  war,  but  had  not  the 
privil^e  of  pasUimimum,  because  they  who  lost  them  were 
little  favoured — ^indeed,  were  disgraced.    And  so  a  horse  is 

>  G.  F.  Marten's  <*  Law  (^  Nations ''(1802Xbk.TiiL  a  6,  p.  848. 
*  *<  Ann.  Beg.,"  1814,  State  Doeomentt,  416. 
»  IWd.,  400-2. 
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diflEBrant  in  tliis  respect  from  arms;  Cor  the  hone  may  be 
lost  without  the  fuilt  of  the  rider.  BoBthius  is  stated  by 
Grotiiis  to  imply  that  the  distiiiction  held  up  to  his  time, 
among  the  Groths.  Subeequentiy  it  became  abdished,  and 
the  nile  established  with  exception  that  moTeaUes  are  not 
SQspectible  of  pottliwUmwn.  Bat  this  role  does  not  apply  to 
moTeables  not  brought  infra  prmtidia,  which  do  not  require 
fodUminium  to  be  restored.^ 

Yattel  obeenres :  ^The  effect  of  the  treaty  of  peace  is  to 
put  an  end  to  the  war,  and  to  abolish  the  subject  of  it  It 
leaTCS  the  contracting  parties  no  right  to  commit  any  acts  of 
hostility  on  account  either  of  the  subject  itself  which  had  given 
rise  to  the  war,  ot  of  anything  that  was  done  during  its 
continuance;  wherefore  they  cannot  lawfidly  take  up  arms 
again  for  the  same  subject  Accordingly,  in  such  treaties,  the 
contracting  parties  reeiprocally  engage  to  preserve  perp^^ual 
peace ;  which  is  not  to  be  understood  as  if  they  promised  never 
to  make  war  on  each  other  for  any  cause  whatever.  The  peace 
in  question  relates  to  the  war  which  it  terminates,  and  it  is  in 
reality  perpetual,  inasmuch  as  it  does  not  allow  them  to  revive 
the  same  war  by  taking  up  arms  again  for  the  same  subject 
which  had  originally  given  birth  to  it"  ' 

All  damages  caused  during  the  war  are  likewise  buried  in 
oblivion ;  and  no  action  can  be  brought  except  in  cases  where 
the  treaty  expressly  enjoins  that  reparation  shall  be  made. 
They  are  considered  as  having  never  happened^  Pofendorf 
considers  that  the  losses  of  private  subjects  upon  pacification 
ought  to  be  made  good  by  the  State,  though  the  native-bom 
subject  has  no  civil-law  right  to  enforce  reparation.  But 
foreigners  acquire  good  title  under  such  circumstances  through 
the  Act  of  the  Princes,  since  there  are  presumptions  that 

>  ''De  Jnie  Bem  ao  Paoia,"  L  iiL  o.  iz.  as.  12, 18, 14. 

'"  Droit  dot  Gem,"!,  ir.o.  lis.  19.  Theengftgoment  topreBerre  ^'petpetoal 
peace"  does  not  occur  in  the  geneml  articles  of  the  Trea^  of  PortsoMNith,  by 
the  flnt  article  of  which  it  la  declared  that  **  there  shall  thenoeforth  be  peace 
and  amity  between  their  Mijesties  the  Emperor  of  Japan  and  the  Emperor  of 
All  the  Bnssias  and  between  their  req>ectiTe  States  and  Goyenmients.*'  The 
expression  **  perpetual  peace"  is  fbond  in  the  first  article  of  the  Treaty  of  P^m. 
The  first  treaty  in  which  it  does  not  oocor  is  tha  Treaty  of  Amiens,  1802. 

'  Vattel,ibid^Mipra,s.21. 
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attend  the  acts  of  prinoes.^  Halleok  observes  that  a  treaty 
of  peace  does  not  extinguish  ransom  bills,  contracts  made  by 
prisoners  of  war  for  subsistence,  trade  carried  on  under  licence, 
debts  contracted,  or  injuries  committed  during  war  by  bellige- 
rent subjects  in  a  neutral  country.'  These  observations  acquire 
some  interest  in  connection  with  the  Busso-Japanese  War  and 
the  Treaty  of  Portsmouth.  On  this  subject  one  may  cite 
Professor  F.  De  Martens,  speaking,  to  employ  a  phrase  of  Loid 
Stowell,  as  a  witness  to  fact.  ^  Thus,  though  for  eighteen 
months  a  bitter  and  mighty  conflict  was  waged  between  two 
great  military  nations,  though  battles,  almost  unexampled  as 
regards  the  number  of  troops  engaged  and  the  intensity  of 
artillery  fire,  were  fought — ^yet  all  these  bloody  encounters  and 
these  gigantic  operations  were  carried  on,  not  on  the  territories 
of  the  belligerent  States,  but  within  the  boundaries  of  >  a 
neutral  power !  Furthermore,  it  should  be  noted  that  Ghinese 
neutrality  had  been  solemnly  guaranteed  at  the  opening  of  the 
campaign  by  both  of  the  belligerents,  as  well  as  by  the  great 
neutral  powers.  Never  before,  in  the  history  of  the  civilized 
world,  has  a  war  been  conducted  under  such  conditiona  These 
peculiarities  are  reflected  in  the  treaty  of  peace.'' 

**  Of  the  fifteen  articles  of  that  document,  more  than  half 
have  to  do  with  the  rights  of  territorial  possession  and  the 
sovereignty  of  Oorea  and  China — that  is  to  say,  of  two  States 
which  were  in  no  way  belligerents,  but  formally  and  legally 
neutraL  ...  It  would  be  hard  to  find  a  similar  example  in 
the  peace  transactions  concluded  up  to  the  present  time  by 
civilized  nations."  * 

The  Busso-Japanese  War  has  in  its  flagrant  infraction  of 
the  territoriality  of  sovereignty,  witnessed  a  recrudescence  in 
its  worst  form  of  the  great  evils  of  foreign  enlistment,  the  right 
of  continued  passage,  and  the  shameless  pretext  of  invasion 
that  characterized  the  history  of  Europe  in  the  eighteenth 
century.    The  seizure  of  Port  Arthur  by  Bussia  can  only  be 

*  «*De  Jure  Nat  et  Gent,''  bk.  TiiL  o.  ylii  s.  8. 
<  HaUeok'8  *<  Intematioiua  Law,"  yoL  i.  o.  iz.  p.  814. 
'  Piofeesor  F,  De  Martens,  in  the  North  American  Seview,  No.  598,  KoTomber, 
1905,  p.  848. 
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oompAred  to  the  attempted  seixore  of  the  fortreeB  of  CSaeal^  by 
Louis  XIY.  in  1679, under  a  secret  treaty;  or  to  the  shameksB 
pretext  on  which  Frederic  the  Cheat  iniraded  Saxonj  in  1756 ; 
or  to  the  Empress  Catherine's  inTsdon  oi  Poland  in  1795.^  It 
is  impossible  to  doabt  that  the  acquisition  oi  P<Hi  Arthoi  hy 
Bossia  in  1898  under  threat  of  war  was  the  elemental  eaose  of 
the  outbreak  of  the  war  of  1904-5,  and  of  all  the  infractions  of 
international  law  that  followed  in  its  train.  The  great  diffi- 
culties which  Professor  F.  De  Martens  indicates  would  dearly 
not  exist  if  both  Oorea  and  China  had  been  made  parties  to 
the  Treaty  of  Portsmouth.  The  Treaty  of  Berlin  affiwds  an 
instance,  and  many  others  could  be  found,  of  a  number  of 
States  uniting  in  a  great  pacificatory  settlement^  which  was  in 
eflfect  yirtually  a  treaty  of  peace  between  only  two  of  the 
contracting  partiea  In  the  Treaty  of  Vienna^  1815,  both 
England  and  France  in^ectoally  mediated  on  behalf  of 
Poland,  and  that  State  had  not,  formally  at  leasts  been 
inyolved  in  the  great  war.  The  two  cases  are^  howeyer,  to  be 
distinguished,  as  Poland  was  an  extinct  State  in  1815,  though 
both  the  King  of  Prussia  and  the  Csar  made  acknowledgments 
of  a  previous  independence  in  their  addresses  to  their  Polish 
subjects.  Professor  F.  De  Martens  obsenres  that,  up  to  the 
date  of  the  Japanese  descent  on  Sakhalin,  not  a  foot  of 
Bussian  soil  was  in  the  possession  of  the  Japanese  armies. 
But  assuming  this,  the  question  inevitably  arises  as  to  the 
Bussian  tenure  of  Port  Arthur  and  the  Liao-Tung  Peninsula 
According  to  Professor  De  Martens,  Port  Arthur  was  not 
Bussian  territory ;  and  yet  it  was  formally  transferred  at  the 
treaty  of  peace.*  It  is  beyond  the  wit  of  man  to  discern  how 
the  Treaty  of  Portsmouth  can  have  the  general  effect  at  all 
treaties  of  peace  in  abolishing  the  subject  of  the  war,  whesi 
that  result  is  sought  to  be  arrived  at  by  one  party  to  the 
contract  transferring  what,  on  his  own  showing,  does  not 
belong  to  him. 

>  Of.  Sir  B.  PhiUimore'8«' International  Law,"  yoI.  iii  8.516,  for  the  in^aaioB 
of  Saxony:  tot  oonqneat  of  Poland,  ibid^  yoL  L  a.  892. 

<  Cf.  article,  North  Amerioam  Review,  p.  644;  and  Artiole  Y.  of  the  Tsmtf 
of  Portonoiitb,  Timm,  October  17, 1905. 
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In  the  Eliza  Anne,  (1813)  1  Dodi^f.  244,  249,  Lord  Stowell 
observed  that  ''a  treaty  of  peace  is  an  agreement  to  waive  all 
disoossion  oonceming  the  respective  rights  of  the  parties,  and 
to  bury  in  oblivion  all  the  original  causes  of  the  war.  It  is  an 
explanation  of  the  natnre  of  that  peace  and  good  nnderstand- 
ing  which  is  to  take  place  between  the  two  conntries,  whenever 
that  event  shall  be  happily  accomplished."  These  observa- 
tions famish  a  singnlar  commentary  on  the  article  of  Professor 
De  Martens  and  the  Portsmonth  Treaty.  While  the  oniqne 
peculiarity  of  the  treaty  is  descanted  upon,  no  explanation 
whatever  is  offered.  In  this  respect  the  recent  paper  of 
Professor  De  Martens  offers  a  great  contrast  to  the  other  great 
documents  of  international  law,  to  Lord  Mansfield's  reply  to 
the  Prussian  Exposition  des  Moti&  on  the  occasion  of  the 
Silesian  loan,  or  to  the  epigrammatic  powers  and  dexterous 
learning  of  Historicus. 
Nothing  is  better  established  than  that  the  treaty  of  peace 
^  does  not  affect  private  rights  acquired  antecedently  to  the  war, 

or  private  injuries  unconnected  with  the  causes  which  produced 
^  the  war.^    **  The  case  is  the  same  with  debts  contracted  during 

^  the  war,  but  for  causes  which  have  no  relation  to  it ;  or  with 

injuries  done  during  its  continuance,  but  which  have  no  con- 
nection with  the  state  of  warfare.     Debts  contracted  with 
^  individuals,  or  injuries  which  they  may  have  received  from 

any  other  quarter,  without  relation  to  the  war,  are  likewise  not 
^  abolished  by  the  compromise  and  amnesty,  as  these  solely 

^  relate  to  their  particular  object — ^that  is  to  say,  to  the  war,  its 

causes  and  effects.  Thus,  if  two  subjects  of  the  belligerent 
jk)wer8  make  a  contract  in  a  neutral  country,  or  if  the  one 
there  receives  an  injury  from  the  other,  the  performauce  of 
the  contract,  or  the  reparation  of  the  injury  and  damage,  may 
be  prosecuted  after  the  conclusion  ,of  the  war."  *  The  Statute 
of  Limitations  does  not  apply  to  prize-court  proceedings,  and 
therefore  a  neutral  owner  may  appear  as  claimant  in  the  prize 
court  of  a  State  that  was  recently  a  belligerent ;  but  damages 
will  not  be  decreed  by  a  prize  oourt,  according  to  Lord  Stowell^ 

1  Wheatoa's  ^'Intornatiooal  Iaw,**  pt  ir.  o.  iv.  s.  544. 
*  Tatters ** Droit d6Baeiii,'*Liv.o. lis. 22. 


:f 


Digitized  by 


Google 


404  imrXRHATIOKAL  LAW. 

em  againit  the  aotOAl  wroog-doer,  after  a  lapse  of  a  gtoi 
length  of  time.^ 
lywfcoM  Orertnrei  of  peace  may  be  made  bj-  either  beUigenat  c 

ft7nrMj^t  noiitnl  ''acting  aa  the  commnn  friend  of  boih  fitigaati;*  « 
■■'^  hj  thestatntetof  anaaxfliarj^aadisttngaiahed  fromaatDj. 

The  obligation  <m  a  beUigerent  to  eondnde  peace  whea  te 
isTaded  right  has  been  obtained,  when  injury  haa  been  ledrenal, 
when  danger  hat  been  aTerted,  forms  the  somewhat  acsdoik 
topic  oi  some  well-known  pawigns  in  Giotios.'  Good  futh,  k 
argneSy  preserres  the  hope  oi  peace.  The  greater  Soeiet  j,  d 
which  nations  are  the  members,  b  kept  together  by  Faith.  It 
is  atrocioQs  to  break  that  faith  which  hdds  life  together— tiM 
holiest  good  of  the  human  heart.  In  war  and  alter  war,  good 
fidth  and  peace  ooght  to  be  preaerred. 

In  the  time  of  Yattel  (1758),  mediation  was  a  mode  of  cot- 
eiliation  much  used.  That  writer  eyen  goes  so  fisr  as  to  obserre: 
^  Does  any  dispote  arise?  The  friendly  powen,  thoee  who  in 
afhdd  of  seeing  the  flames  of  war  kindled,  offer  their  mediatios, 
and  make  OTertores  of  peace  and  acconunodation.''  ^ 

''Mediation,**  Yattel  obserres,  ''in  which  a  common  frie^ 
interposes  his  good  offices^  frequently  proTes  efficacJoos  b 
engaging  the  contending  parties  to  meet  each  other  haUway— 
to  oome  to  a  good  ondecstanding — to  enter  into  aa  agreement 
or  compromise  respecting  their  rights^  and,  if  the  qnestiaa 
relates  to  an  injury,  to  offer  and  accept  a  reascmable  satis- 
faction.  The  oflBce  of  mediator  requires  as  great  a  d^^ree  of 
integrity,  as  of  prudence  and  address.  He  ought  to  obeerve  s 
strict  impartiality;  he  should  soften  the  reproaches  of  the 
disputants^  calm  their  resentments^  and  diqpose  thdr  minds  to 
a  reconciliation.    His  duty  is  to  fisTour  well-founded  daim^ 

>  Ths  Mmdor,  OTM)  1  a  Bob.  179. 

<  De]firt«ii%''BMinirlMAnuil0iinH''a8a 

•  «De  Jm  Bam  ae  FMia,**  L  iU.  o.  zxt.  m.  S,  8,  istexiag  to  St.  PtaTt 
]^iirtktothsBoBUAa»xiL  The  Inteieti  of  this  portioii  of  tbe '<  De  Jsra  BeOi 
•0  Psok  liM  bMa  peraeirtd  bj  wrilen  oa  intematkasl  lUw  in  aU  aigM  (ot 
Pntedori;  ^'De  Jure  Nat  et  Gaat*"  when  a  tribute  Is  paid  to  the  exliaaatifa 
traatmeBt  Qrotiot  baatowa  on  thia  aapeel  of  his  aoljaoi;  and  Sir  R.  Philliflaat«*a 
•^latarnatinnal  Law,**  toL  iii  pt  xiL  p.  688,  who  laiiden  a  laanied  tnbots  t» 
tha  a]oqiMoea»  laarains,  and  piflly  of  **  the  erer-illastrioiis  Oiottss  *> 

«  •*.Diott  dfls  Gsnsi'*  L  iL  a  ZTiii  a  888. 
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pti    i^d  to  eflfeot  the  leetoratioDy  to  each  party,  of  what  belongs  to 

liim;  but  he  ought  not  too  scrupnlonsly  to  insist  on  rigid 

^.     jxistioe.    He  is  a  conciliator,  and  not  a  judge :  his  business  is 

■^      to  procure  peace;  and  he  ought  to  induce  him  who  has  right 

on  his  side  to  relax  something  of  his  pretensions,  if  necessary, 

with  a  view  to  so  great  a  blessing/'  ^ 

In  yiew  of  the  fact  that  Yattel  defines  mediation  as  the 

interposition  of  good  offices,  it  becomes  a  little  difficult  to 

understand  the  distinction  insisted  on  by  some  writers  between 
'  V  mediation  and  the  interposition  of  good  offices.  O.  F.  Von 
^7       Martens  observes  that  ^  mediation  supposes  the  consent  of  the 

two  parties,  and  this  only  can  give  a  right  of  assisting  at  the 
'^  eonferences.^  *  The  good  offices  of  a  neutral  power  may,  then, 
^^        be  accepted,  and  its  mediation  refused,  as  was  done  by  Bussia 

with  respect  to  France  in  the  war  with  Sweden,  1742.' 
'^^  Sir  R  Fhillimore  considers  that  there  is  a  marked  difference 

^^'  between  good  offices  and  mediatioa^  At  a  period  prior  to  the 
^^  French  interrention  in  the  afiGurs  of  Spain  in  1823,  the  French 
^'  GoTemment  declined  the  ^  formal  mediation  "  of  Great  Britain* 
^  but  accepted  his  Majesty's  ^good  offices ''  with  Spain  for  that 
''  object.  These  proved  abortive,  but  Mr.  Canning  renewed  his 
^-  offer  of  ^ the  interposition  of  good  offices"  in  1823,  after  the 
^'  French  army  had  entered  Spain.^ 

^''  Towards  the  dose  of  1855,  **  the  good  offices  **  of  Austria  were 

being  actively  exerted  through  Count  Esterhazy  to  bring  about 
^  a  cessation  of  the  Crimean  War.*    In  1866  the  Emperor  of 


t 


1  ^IMii  det  Oena,**!.  ii  o.  xiriiL  p.  828,  and  ibid^  L  iy.  o.  iL  s.  17,  wheie 
Yattel  apU J  deaoribea  the  ftmetion  and  tnie  ocoaaioii  of  mediation  aa  ooooniag 
when  **  two  nations,  thoogh  eqnall  j  tired  of  the  war,  do  neTertheleaa  oontinne  it 
merely  firom  a  fear  of  making  the  flnt  advanoes  to  an  aooommodation,  aa  theae 
i  might  be  imputed  to  weakne« ;  or  they  petiiit  in  it  from  animodty,  and  con- 

f  trary  to  their  real  intereets." 

'  The  artiole  of  Professor  F.  De  Martens  to  which  reference  has  bean  made, 
shows  that,  as  weU  technically  as  in  substance.  President  Booserelt's  action  in 
May,  1905,  was  an  instance  of  mediation,  since  he  not  only  assisted  at  the  con- 
f  ereoMe  of  Portsmouth,  but  by  his  personal  exertions  presented  an  abortive  sequeL 

>  Gt  G.  P.  Yon  Marten's «« Law  of  Nations,*'  hk.  Tiii.  c.  tIL  s.  2,  referring  to 
Gen.  Bidefeld,  •*InstitntioDS  Politiques,''  yoL  it  c.  yiii  s.  17;  and  toTrener 
M  De  prudentia  circa  offldum  pacificationis  inter  gentes." 

«  "Intematkmal  Law,*  voL  Ui.  pt  xiL  s.  514. 

*  Sir  B.  Phillimore's  "  IntematioDal  Law,"  yoL  iii  appendix  iy.  pp. 
764,765. 

•  •*  Ann.  Bsg.,**  1856,  p.  210. 
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Austria,  in  an  address  to  his  people,  stated  that  he  had  addiQaaed 
himself  to  the  Emperor  of  the  French,  requesting  his  good 
ofBoes  for  bringing  abont  an  armistice,  and  added  that  not 
only  had  the  Emperor  of  the  French  acceded  to  his  request, 
hot  that  he  had  also  offered  to  mediate.^  The  Hagae  God- 
Tention*does  not  expressly  distinguish  between  good  oSlcm 
and  mediation,  but  it  cannot  perhaps  be  condaded  that  the 
two  terms  are  there  ponyertible.  Under  the  Hagae  OonT^Uion 
both  goodoffioee  and  mediation  bear  the  same  chanM^er  of  adnoe 
without  binding  force.  Gk>od  offices,  by  the  conTontion,  are 
not  otherwise  defined ;  the  term  **  mediator  **  is  defined.^  Quite 
independently  of  the  Hague  C<mforence,  the  approved  usage  of 
nations  authorizes  the  proposal  by  one  State  of  its  good  offices 
or  mediation  for  the  settlement  of  the  intestine  dissensions  of 
another.^  The  Congress  of  Verona,  1822,  and  the  interferenoe 
of  France  in  Spain  in  the  following  year,  illustrate  the  sooioe 
of  mediation.  At  the  Peace  of  Westphalia,  1648,  France  and 
Sweden  ga?e  a  guaranty  of  the  Germanic  Gonstitutioa.  France 
was  a  party  to  a  treaty  of  guaranty  and  mediation  to  seoiue 
the  tranquillity  of  the  Swiss  Bepnblic  in  1738,  and  again  in 
1782.  The  constitution  of  the  United  States  of  America 
guarantees  to  each  State  of  the  Federal  Union  a  repablicaa 
form  of  government,  and  engages  to  protect  each  of  them 
against  invasion,  and,  on  the  application  of  the  local  authorities, 
against  domestic  violence.^  In  1862  a  proposition  was  made 
by  France  to  England  and  Russia  that  the  three  countries 
should  offer  their  friendly  mediation  to  the  contending  parties 
in  the  American  Civil  War.  The  moment  was  deemed  inoppor- 
tune by  Russia  and  England,  who  declined  to  accede  to  the 
proposal.  **  According  to  the  information  we  possess,''  wrote 
Prince  Gortchakow  to  M.  d'Oubril,  Russian  ehargi  S affaires  in 
Paris,  on  October  27, 1862, ''  we  are  led  to  believe  that  a  com^ 
bined  movement  of  France,  England,  and  Russia,  however 
oonciliatory  it  might  be,  and  with  whatsoever  precautions  it 

>  '*ii|ii.B«g^>'1866,p.288. 

'  Titfo  n.,  ««0n  Good  Offioei  and  Mediation.'' 

•TideIL,ArUolea4,5. 

«  Wheaton's  «« International  Law/'  pt.  ii  c.  L  s.  73. 

«  ConititatioQ  of  the  United  States,  Article  8. 
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might  be  snrronnded,  if  it  came  with  an  official  and  collective 
character,  would  iDoor  the  risk  of  bringing  about  a  resnlt 
opposed  to  the  pacificatory  end  which  the  three  Courts  desire."^ 
Wheaton's  editor  observes  that  the  proposal  would  have  been 
declined  if  it  had  been  made.  It  was  thought  in  the  Northern 
States  that  the  policy  of  France  was  hostile  to  the  Union,  and 
that  the  proposed  mediation  was  only  a  preliminary  step  to 
the  acquisition  by  France  of  those  parts  of  the  dismembered 
Union  which  had  previously  belonged  to  her.* 

The  principle  of  mediation  instituted  under  the  Hague 
Convention  is  the  prevention  of  war  between  separate  and 
independent  States,  not  between  contending  political  parties 
in  the  same  State.  There  are,  of  course,  many  instances  of 
the  former  kind  before  the  Hague  Convention.  At  the  Treaty 
of  Byswick,  1697,  England  acted  as  mediator.* 

It  was  stipulated  at  the  Treaty  of  Paris,  1856,  that  ''if 
there  should  arise  between  the  Sublime  Forte  and  one  or  more 
of  the  other  signing  powers,  any  misunderstanding  which 
might  endanger  the  maintenance  of  their  relations,  the  Sublime 
Porte  and  each  of  such  powers,  before  having  recourse  to  the 
use  of  force,  shall  afford  the  other  contracting  parties  the 
opportunity  of  preventing  such  an  extremity  by  the  means 
of  their  mediation.''  ^  At  a  conference  of  the  powers  who 
signed  the  Treaty  of  Paris,  their  plenipotentiaries,  in  a  pro- 
tocol dated  April  14,  1856,  expressed  **  in  the  name  of  their 
Gk)Yemments,  the  wish  that  States  between  which  any  serious 
misunderstanding  may  arise,  should,  before  appealing  to  arms, 
have  recourse,  as  &r  as  circumstances  might  allow,  to  the  good 
offices  of  a  friendly  power.  The  plenipotentiaries  hope  that 
the  Goyemments  not  represented  at  the  congress  will  unite  in 
the  sentiment^  which  has  inspired  the  wish  recorded  in  the 
present  protocoL"'     This  protocol  was  invoked  to  prevent 

>  -  U.8.  DipL  Oarr.,"  1868,  toL  ii  p.  709, 

<  Whe»ion*s  ''IntenifttioiMd  Law,"  pt.  ii.  o.  L  s.  78a,  referring  to  Draper, 
''Hitlory  of  American  OivU  War,''  t.  m.  p.  489. 

'  Profemor  Monntagoe  Bernard,  '^Leotoret  on  Diplomaqy,"  lecture  iiL 
p.  155. 

«  Article  TiiL;  of.  Hertdet, •* li^)  of  Eniope,*  vol.  ii  p.  1255. 

»Ibid.,p.l279. 
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the  Dwo-Gemuui  War  of  1864,  and  the  Anstio-Pnuriin  War 
of  1866»  bat  withoat  effect.    EDgUnd  appealed  to  both  Fniioe 
and  Pniasia  in  1870,  whai  war  waa  iauninent  brtween  tto 
two  oonntriea,  to  refer  the  differeoce  to  a  frigidly  power  bebn 
haring  reooorae  to  arms,  agreeably  to  the  twenty-third  protoeol 
of  the  Treaty  of  Paria,  1856.    France  replied  that  ahe  appre- 
ciated the  atility  of  the  rule,  but  reminded  Great  Bntam  d 
the  reaerre  made  on  the  lobject^  and  recorded  in  the  siibb 
protocol,  Tis.  ^Qne  le  toIq  ex  primi par  le  dmgr^ ne mizait 
en  anonn  cas  oppoaer  dea  limitea  i  la  liberty  d'appreciation 
qn*  anoone  Pniasance  ne  pent  ali&ier  dans  lea  qnesticois  qu 
tOQchent  i  aa  dignity**    She  further  explained  that,  mnch  at 
ahe  might  be  inclined  to  aooept  the  good  offices  of  a  fiiendlj 
power,  the  refoaal  of  the  King  of  Pniaaia  to  give  the  gnaranftee 
which  ahe  waa  obliged  to  aak  for,  in  order  to  prerent  dynaat^ 
oombinationa  dangerooa  to  her  aafety  and  the  care  of  hff 
dignity,  prerented  her  from  taking  any  other  coarse  than  that 
which  ahe  had  adopted.^    It  ia  to  be  obsenred  that,  althoqgi 
the  protocol  of  Paris  doea  not  contain  any  binding  stipnlatiooi) 
it  affords  to  powers  who  are  willing  to  appeal  to  it»  an  honoiv- 
aUe  and  dignified  means  of  SToiding  war.*    The  fact  that  as 
attempt  was  made,  in  eyery  great  European  war  which  followed 
np  to  the  date  of  the  Hague  Conference,  to  avert  war  by  tbe 
exertion  of  good  oflSces  under  the  twenty-third  protocol  d^ 
Treaty  of  Paris,  1856,  depriyes  the  severe  criticism  to  wbici 
the  settlement  of  1856  has  been  subjected  of  some  graTSiiMS* 
The  Treaty  of  Paris,  by  the  introduction  of  oonciliatiOT  and 
good  officea,  founded  an  epoch  of  mediation  which  was  happil; 
reproduced  by  the  Hague  Conference  of  1899  and  the  tenniitt- 
tion  of  the  Busso-Japanese  War.    The  conference  which  mat 
at  Constantinople  in  1876  attempted  to  settle  the  dispute 
between  Buaaia  and  Turkey  in  a  peaceable  manner,  hat  it 
failed  to  bring  about  auch  a  reeult    The  essential  clause  of 
the  Contention  for  the  Pacific  Settlement  of  IntematioDAl 
Disputes  signed  at  the  Hague,  runs :  ^  The  Signatory  Powers 
(twenty-four  in  number)  recommend  that  one  or  more  Powers, 

»  Pari  Pam  1870. 

•  Cf.  HaUeok'8«'lBtenMtioiiallAW,*'ToLi.o.ziT.p.4e6aiidno*t. 
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strangers  to  the  dispute,  should,  on  their  own  initiation,  and 
as  iar  as  circumstances  may  allow,  offer  their  good  offices  or 
mediation  to  the  States  at  yariance.  Powers,  strangers  to  the 
dispute,  have  the  right  to  offer  good  offices  or  mediation,  even 
during  the  course  of  hostilities.  The  exercise  of  this  right 
can  never  be  regarded  by  one  or  the  other  of  the  parties  as 
an  unfriendly  act."^  This  article  of  the  Hague  Oonvention 
differs  from  the  oorresponding  article  of  the  Treaty  of  Paris, 
1856,  in  essentially  limiting  the  oonsequencee  of  mediation  as 
far  as  the  mediating  State  is  concerned.  A  hundred  and 
twenty  years  before  the  date  of  the  Hague  Conference,  Gkdiani 
indicated  that  the  danger  to  the  mediator  of  compromising  his 
neutrality  rendered  mediation  itself  a  peril  rather  than  an 
opportunity.*  This  apparently  insuperable  objection  is  over- 
come by  the  express  terms  of  the  convention  that  'Hhe 
exercise  of  this  right  can  never  be  regarded  by  one  or  the 
other  of  the  parties  in  conflict  as  an  unfriendly  act''  Still, 
much  depend^  even  after  the  promulgation  of  the  Hague  Con* 
yention,  **  upon  the  position  and  authority  of  the  State  which 
renders  its  good  offices.''^  The  position  and  authority  of  a 
State  involves  considerations  of  pubUc  policy  and  the  balance 
of  power  rather  than  questions  of  public  law.  Yattel 
declared  that  England  held  the  balance  of  Europe.^  The 
termination  of  the  Busso-Japanese  War  reminds  us  that  the 
great  Anglo-Saxon  republic  of  the  West,  a  State  non-existent 
when  Yattel  wrote^  wields  the  balance  of  power  in  friendly 
rivalry  with  this  country. 

A  further  and  essential  difference  between  the  right  to 
mediate  as  described  in  the  Treaty  of  Paris  and  the  Hague 
Convention  is  the  difference  in  the  occasion.  Under  the 
Hagae  Convention  the  right  to  mediate  exists  even  where 
honour  and  vital  interests  are  concerned.  One  effect  of  this 
may  be  to  prevent  an  unjust  war. 

In  view  of  the  fact  that  Yattel,  a  writer  who  detests 

1  Ct  Aitide  8  of  the  Hague  ConTentioo,  1899. 
•  •'De  Doreri  dei  Prinoipi  Neutr.,"  o.  ix.  p.  168. 
<  Sir  B.  Phmimm's  "International  Law,"  toL  iiL  a.  4. 
«  **  Droit  dea  Gena.,'*  L  L  o.  tUL  a.  85. 
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repetitioD,^  derotes  more  than  one  powerfol  passage  to  tiie  sub- 
ject of  mediatioi^*  one  may  perhaps  piesnme  to  question  tiie 
oonclnskm  of  HaU*  that  mediatkm  is  **  obrioudj  oatside  kw/* 
and  cannot  therefore  be  C(HisistentIy  treated  by  a  writer  on 
International  Law.*  This  view  is  not  shared  either  by  Halmer,* 
or  by  Sir  R  Phillimorey  who  refers  with  approval  to  Habn^'s 
opinion  that  mediation  is  a  doty.*  From  the  point  of  yiew  <^ 
usage,  the  first  and  last  great  chapters  of  International  Law 
treat  ot  mediation,  that  of  Pope  Urban  YL  and  Yenioe  at  the 
Peace  of  Westphidia,  1648,  at  tiie  close  of  the  Thirty  Tean' 
War,  and  that  of  President  BooscTelt  at  the  Peaoe  of  Porto- 
month,  terminating  what  the  greatest  liring  publicist  has 
called  ^ a  bitter,  mighty,  and  almost  unexampled  conflict* 


•  -Draad«G«iia,'*LiT.e.iiLad2. 
•Ibid^LiT.o.iLa.17:  and  1.  iL  t.  828. 

•  HaU's  *«Intecnfttioiial  Law,"  5thedUpiiLo.xLp.362. 
««*!)•]*  Salaie  dat  BatimaBa  Nenferea,"  tLptLo.iLa.ll. 

•  BirB.  PhiUimoia'a  "^Interaational  Law,"  ti^  ilL  a.  4. 

•  PM>foaoor  r .  De  MarteM,  ^NoHk  AmtHcm  RnUm,  November,  1905,  p.  64S. 
Tha  appeal  addieaaad  bj  Preaideiit  BooaeroH  to  the  two  boUigexenta,  miB :— 

''The  Pnaident  feela  thai  the  time  haaooma  when,  in  the  intereet  of  aD  no- 
kind,  he  mnit  endeaTonr  to  aee  if  it  ia  not  poaiible  tobringto  an  end  the  temble 
and  lamentable  oonfliot  whioh  ia  now  bdng  waged.  With  both  BiiMa  sad 
Ji^an  the  United  States  haa  inherited  tiea  of  friendahqi  and  goodwiU.  Hi 
hopea  for  the  pioqieiity  and  welfaie  of  eaoh,  and  feela  that  the  piogxeai  of  the 
world  ia  being  aet  baok  bj  the  war  between  theae  two  great  natioBS.  The 
Preaidant  aoooidingl  j  nrgea  the  Rwaiaa  and  J^Moieae  Goyemmenta,  not  ooly 
ftir  their  own  aakea,  but  in  t)ie  intereat  of  the  whole  oiTiliied  worid,  to  opa 
direot  negotiationa  fbr  peaoe  with  one  another." 

•  The  Pieaident  anggeota  that  theae  peaoe  in^gotiationa  ahonld  be  ooodaeted 
directly  and  exolnaifely  between  the  belligeNnts ;  in  other  worda,  that  tbeie 
maj  be  a  meeting  of  Bwaiaa  and  Japaneae  plenipotentiariea  or  delegatee,  vitii- 
ont  anyintennediary,  in  order  to  ate  if  it  ia  not  poaaiUe  for  thoae  repreaantatiTes 
ofthetwoPoweratoagreetotamaof  peaoe.  The  Preaidenteanieatlyaalci  tint 
the  Bnasian  and  J^Moieae  QoTernmenta  do  now  agree  to  aueh  a  meeting." 

*«  While  Uie  Preaident  doea  not  feel  that  any  intermediary  ahoold  be  otHed 
in  in  reepeet  to  the  peaoe  negotiationa  tiiemaelTea,  he  ia  entiiely  willing  to  do 
what  he  properly  can,  if  the  two  Powera  ocmoemed  feel  that  his  aerrioea  will  bo 
of  aid  in  arranging  the  preUminariea  aa  to  the  time  and  place  of  the  oieetioi- 
But  if  tbeae  preUminariea  oan  be  arranged  direotly  between  the  two  Powenor 
in  any  other  way,  the  Preaident  will  be  glad,  aa  his  aole  pnrpoee  ia  to  bring 
abont  a  meeting  which  the  whole  oiTiUied  world  wHl  pray  may  reeoH  in  peace  * 
(TVmm,  Jane  IS;  1905> 

Preaident  BooaoTelt  twice  diadaimed  any  right  of  mediation,  from  whioh  «e 
may  infer  that  he  oonaidered  himaelf  mmely  to  be  interpoaing  firiendly  o0o« 
(G.r.yonMarten'a««Law  of  Nation8,''(1808XMtTiiL  o.fiLa.2,note>  But 
the  interrention  afterwarda  became  mediation,  and  it  waa  doe  to  a  ^f^ 
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There  is  soaroely  any  topic  of  international  law  which  ex  Of  acquisitions 
hibits  more  unfortunate  antinomy  than  the  effect  of  conquest,  particaiarij  of 
Thus,  even  so  accomplished  a  pupil  of  Vattel  as  Lord  Stowell,  «>'»<l'^«^- 
at  a  time  when  Heligoland  was  in  the  possession  of  this 
country  by  conquest,  but  before  that  conquest  had  been  con- 
firmed by  cession  under  the  Treaty  of  Kiel,  1814,  considered 
that  there  was  a  mere  formal  distinction  between  the  two 
territories,  and  that  Heligoland  belonged  to  the  Grown  as 
much  as  the  Isle  of  Wight  Further,  Lord  Stowell  declared 
that  a  conquering  State  could  alienate  to  a  third  State  domains 
of  which  it  had  merely  the  belligerent  possession ;  and  that 
the  right  of  the  defeated  belligerent  to  such  domains,  though 
he  had  not  ceded  them  by  treaty,  was  ^  a  shadowy  righf  No 
point,  he  obseryed,  is  more  clearly  settled  than  that  a  con- 
quered country  immediately  forms  a  part  of  the  King's 
dominions.^  Yet  Vattel  very  definitely  considers  that  the 
acquisition  of  immoveable  possessions,  lands,  towns,  and  pro- 
vinces is  only  completed,  and  the  property  in  them  only 
becomes  stable  and  perfect,  by  the  entire  submission  and 
p  extinction  of  the  State  to  which  the  immoveables  belonged,  or 

^  by  treaty  of  peace.    Vattel  directly  condenms  a  transfer  like 

that  of  Guadaloupe  by  this  country,  and  instances  the  prin- 
ciple by  usaga    Thus,  the  King  of  Prussia  became  a  party 
^  with  the  enemies  of  Sweden,  by  receiving  Stettin  from  the 

^  hands  of  the  King  of  Poland  and  the  Czar,  under  the  title  of 

^  sequestration,  by  the  treaty  of  Schwedt,  October  6,  1713.* 

Again,  Mr.  W.  E.  Hall,  in  his  very  learned  discussion  of  the 
^  well-known  case  of  Hesse-Oassel,  which  was  the  instance  he 

^  chose  for  the  purpose  of  his  argument,  of  the  confiscation  of 

^  moveable  property  by  the  right  of  a  conqueror,  contended  that 

^  conquest  must  be  consolidated  by  lapse  of  time.^    Tet  Vattel 

c  observes  that  the  property  of  moveable  effects  is  vested  in  the 

^  suggestion  of  Pnddent  Booseyelt  that  the  Oonferenoe  did  not  pioTe  abortiTo. 

The  pieoedent  of  1S66  affords  a  further  instanoe  where  a  Soyereign  who  oon- 
sented  to  exert  his  good  offioes  afterwards  beoame  a  a  mediator. 

>  Oom^iM  V.  RaXi^  Oowper's  Bep.  208.    ^w  Lord  StoweU  in  the  TiMna^ 
,               (1S14X  4  Dods.  Bep.  450, 451. 

•  Yattel's ''Droit  dee  Gens,'' LiiLcziii.  88.197,198. 

>  •«  International  Law,"  pt.  iii  o.  iz.  p.  569. 
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enemy  tmm  the  moment  they  are  actually  and  truly  in  the 
enemy's  power»  and  carried  to  a  place  of  safety.    Further, 
Yattel  obeenres^  it  is  an  institution  of  the  law  of  nations 
established  by  agreemoit  or  cnstcmi,  and  even  by  civil  law  in 
some  States,  that  moreable  property  is  considered  to  be  actoaUy 
and  tmly  in  the  enemy's  power  after  it  has  been  twenty-fim 
hours  in  his  hands.^    Bot  Mr.  Hall  seems  to  contend  that  the 
possession  of  a  oonqoen^  must  be  consolidated  by  a  lapse  of 
scTcral  years.*    The  case  of  the  Elector  of  Heese-Gassel  repro- 
duces some  of  the  features  of  a  case  very  recently  decided  in 
the  King's  Bench.*    By  fiar  the  best  account  of  the  Hesse- 
Gassel  case  is  giyen  by  Sir  B.  Phillimore.^    In  that  case 
Napoleon,  after  he  had  expelled  the  Elector  of  Hesse  from  his 
electorate,  acquired  possession  of  a  mortgage  debt^  the  private 
property  of  the  Elector,  and  due  to  him  from  a  foreigner,  a 
certain  Count  yon  Hahn.    The  requisite  formalities  for  the 
payment  of  the  mortgage  to  Napoleon  were  complied  with; 
and,  in  this,  as  in  other  instances,  in  order  to  induce  payment, 
a  considerable  portion  of  the  debt  was  remitted,  but  a  di^ 
charge  was  giyen  for  the  whole.    After  the  battle  of  Leipsg) 
the  Elector  was  restored,  the  affairs  of  Oount  von  Hahn 
became  embarrassed,  and  after  his  death  the  Elector  of  Hease- 
CSassel  claimed  his  property  as  one  of  his  creditors.    The 
question  of  the  validity  of  Napoleon's  discharge  came  before 
the  Courts  of  Justice,  and  was  ultimately  remitted  to  the 
arbitrament  of  certain  German  Universities.    The  ultimate 
tribunal  declared  the  real  issue  was  whether  Napoleon  bad, 
or  had  not,  become  the  true  creditor  of  the  Hesse-Oaasel 
funds.'    It  was  held  that  Napoleon  rightly  acquired  the  money 
on  mortgage,  because  he  did  so  by  a  Public  Act  of  State  which 
enabled  him  to  possess  himself  of  the  private  property  of  the 
Elector.    Napoleon,  it  was  considered,  did  not  acquire  the 

*  yattol'8«*Dzoitd6tGeiii,*'Liii.o.ziii.8.196. 

'  But  of.  Oiotiiis,  '*De  Jure  BeUi  ao  PaoiB,"  L  iii  a  yL  a.  viL,  who,  Uko 
Yattel,  indfti  that  onl j  a  spaoe  of  twenty-four  honza  ia  neeeaiary. 
<  WmtSamdOmUralGMMimngOompanfr.BM,h,IL2K.B.SBl(lW^ 

*  ''Intenatioiial  Law,*'  ^L  iii  m.  672, 573, 574. 

*  Sohweikarf ■   «*  Napoleon    on    die    Chnrheirienhen    Oapital-aduildie>t" 
Konigiberg^  1888,  p.  14. 
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monej  by  his  private  act,  as  a  mere  transient  conqueror.  The 
nniyersitjy  after  noticing  a  great  number  of  arguments, 
decided  that  the  debt  of  Oonnt  von  Hahn,  for  which  dis* 
charge  in  full  had  been  given  by  Napoleon,  was  validly  and 
effectively  paid  to  him.  The  decision  was  apparently 
grounded  on  the  fact  that,  in  the  interval  from  1806  to 
1813,  Hesse-Cassel  had  become  politically  extinct;  and  that 
the  Elector  had  been  constantly  in  arms  against  the  new 
government  under  Napoleon  and  Jerome.  By  the  laws  of 
all  countries,  the  property  of  a  person,  ''qui  sub  pubb'co 
hoste  egif  against  the  State,  was  liable  to  confiscation.  The 
difficulty  of  the  case  seems  therefore  obviated,  although  the 
fund  in  question  was  the  private  property  of  the  Prince,  and 
not  the  public  property  of  the  State.  Yattel  observes  that 
''  war  gives  us  the  same  rights  over  any  sums  of  money  due  by 
neutral  nations  to  our  enemy,  as  it  can  give  over  his  other 
property.**  If  the  Hesse-Oassel  funds  had  been  the  public 
property  of  the  States  the  action  of  Napoleon  would  have  been 
justified  by  the  ancient  law  of  nations.  But  Yattel,  in  the 
above  instance,  proceeds  to  admit  that  this  ancient  law  is  not 
to  be  applied  with  rigour,  as  the  State  does  not  so  much  as 
touch  the  sums  which  it  owes  to  the  enemy ;  money  lent  to 
the  public  is  everywhere  exempt  from  confiscation  and  seizure 
in  time  of  war.^  It  is  curious  to  note  that  the  award  of  the 
University  tribunal  in  the  Hesse-Oassel  case  referred  to  a 
classical  parallel,  which  is  hardly  consistent  with  their  con- 
sidered conclusion  that  the  money  owed  by  Count  von  Hahn 
was  a  private  debt  due  to  the  Elector  of  Hesse,  not  a  public 
debt  due  to  the  electorate.  The  tribunal  was  reminded  that 
when  Alexander,  by  conquest,  became  absolute  master  of 
Thebes,  he  remitted  to  the  Thessalians  a  hundred  talents 
which  they  owed  the  Thebans.*  But  in  this  last  instance  the 
money  in  question  was  the  public  property  of  the  State ;  and 
therefore  the  case  was  not  analogous  to  the  case  of  Oount  von 
Hahn's  debt.    It  is  submitted  that  the  claim  of  the  restored 

*  **Dioii  des  Oem,"  L  iii  o.  y.  s.  77. 

•  Of.  Vattel's  -Dralt  dm  Gooi,*'  L  iii  a  y.  •.  77;  and  Sir ;R.  Phmimore's 
'Interaatioiisl  Iaw,"  tcO.  iii  s.  972,  leferring  to  SohweikArt,  pp.  ffS,  61. 
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Prittoe  of  Bm^Otmd  to  the  rigki  <^ 
though  h*  mMj  hare  mifooiistned  that  riglit.^  The 
of  the  andent  law  of  nations,  that  war  givoa  a  iktaom 
beUigetent  a  right  to  all  the  rights,  daima,  and  debts  of  b 
enemj^  whether  he  is  entirdj  snbduedy  or  am  regards  eeU 
territory,  has  beoi  ezonplified  in  twj  aaodem  historj,  Tka 
in  1866  the  debt  of  Denmark  was  diridad  between  tlai 
country  and  Behleswig-Holstetn,*  and  in  tlie  same  year,  Itilj 
by  eonTeation  with  France,  took  upon  itaelf  so  laiKdi  ef  tk 
Pqial  debt  as  was  proportionate  to  Ihe  reiraiiaaa  of  Papal  pn- 
Tinces  whidi  it  had  ^qMOprialed.*  It  maj  be  doabted,]Ir. 
Hall  obserres,  whether  any  other  snoh  ommes  Jiave  oeennel 
After  the  war  of  1898»  the  United  Statea  raAved  to  ssnae 
any  part  of  the  Cnban  debt  or  giTe  ap  the  €lo'¥enuDeot  fliadi 
in  the  Cnban  Btate  banks.^ 

In  the  TFaifAiiMiOMralOoUi/Mi^ 
2KB.  (1905)  391,  Lord  Al?er8tone  examined  at  coofli4B^ 
able  length  the  coatentioQ  that  all  contmetaal  ob^Uiw 
inoorred  by  a  cmiqneied  State  pass  npon  aanezaticm  to  tb 
conqueror,  no  matter  what  their  nature,  character,  cagin,  or 
history  may  be.  It  is  a  question,  he  obserred^  of  policy  ib 
the  broadest  and  widest  sense  of  the  word.  There  most  iaia 
been,  in  all  times,  C(mtracts  made  by  States  before  oonqiMi^ 
such  as  no  conqueror  would  OTer  tiiink  of  carrying  out* 

>  Vefttol,  «Drott  det  Geu»''  L  iiL  a  xir.  •.  S18»  aad  Sir  &  PbiOiBOi^ 
««Iiit«Biiftloiua  Law,"  ToLULi.  Sm  YaUel  obMrea  that «  wtm  a  Bfttt«<  • 
paopk,  a  slAtt,  lave  bM&  catiiily  nMatd,  H  fti  atkad  i^e^v  a  i«f«hi<^ 
«titk  than  to  Ua  ri|^t  of  jmflfwfafaw.    la  order  to  jnsUy  aaiva  ft* 
qnatlloa,  tfa«M  m«a  ftgAin  bo  a  dtrtinetion  of  OMoo.    If  thai  oonqoond^ 
baa  aoi  j«i  MqaioMwd  ia  ha  aew  aOijootka,  bM  not  vohutori^  ai2»i^ 
bM  oal  J  OiOMd  to  mill  froa  inabUity-if  bor  ykkn  bai  not  laid  •^'^^^ 
•WQid  of  oooqiMit,  and  takmi  vp  tbo  loeptio  of  peaoo  and  eqnitf— aiob  Mpeopt^ 
ara  not  tadly  fnbdaed;  they  are  oaly  delbated  and  oppceaeed,  and, oa  bw 
deli?ared  bj  tbe  anne  of  an  aUy.thfj  doabOeaietam  to  their  fofmer^tnatia''' 
yooneoandonbtthatneaeCaaelwa%fifqml806tol8ia>iniDehattato.  (X 

Hall,  •'InterDatkuMd  Law,**  5tb  ed^  p.  569. 

*  De  XaHaie,  '^NouT.  Boo.  Ck^^'^xrii  iL  477. 

*  Lawranoa»  **  Oonmentariee  sor  lee  Alementi»  etc,  de  Wheata,  1214." 
«  <•  Ann.  Beg.,**  18S8,  p.  86S. 

*  In  this  oaee  moneye  weie  eeiMd  two  daya  before  ootbreak  of  hsM^^^ 
to  eeny  QQ  war  with  tbe  oonqnering  Stale.  It  eeema  donbtfal,  bowerer,  whetb* 
it  waa  aa  aot  of  Btate  or  aa  aet  of  lioleDee.  It  may  be  infiMied  from  a  paa^^ 
inPotadorfthattherigbt  of  part&OQlaraiili|Ma,to  lecofsr  goods  takas^^ 
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The  Bnaao-Japanese  War  laised  no  qaertioQ  of  this  kind, 
regards  the  assomption  by  a  viotorioos  belligerent  of 
liabilities  attaching  to  ceded  territory.  Though  the  island 
of  Sakhalin  is  of  considerable  size,  the  use  to  which  it  was 
put  by  Bnssia  renders  it  jprimiLfaoie  unlikely  that  that  power 
had  contracted  any  public  debt  in  connection  with  it 

The  cession  of  the  liao-Tong  Peninsula  acquired  con- 
siderable interest  in  yiew  of  the  fact  that  it  affords  the  first 
instance  of  the  assignment  of  a  usufruct  or  lease.  The  word 
**  cede "  is  not  employed  in  ^the  case  of  an  assignment  of  a 
lease  of  territory.^  The  consent  of  the  grant  or  of  a  terri- 
torial lease  is  requisite,  when  the  grantee  transfers  it  to  a 
third  party  by  treaty. 
"  In  the  case  of  the  EMbe,  (1804)  5  G.  Bob.  174,  190-1,  CH^taresBude 

^       liord  StoweU  obseryed  that  "it  is  a  frequent  practice  toj^^Stol^ 
stipulate  in  the  preliminary  articles  of  peace  for  a  cessation  ST^^^SaT^ 

'        of  hostilities  at  certain  times,  in  different  latitudes,  and  for  knowledge  of 

DOftoe  OQ  tiie 
^        the  restitution  of  property  taken  afterwards ;  and  this  as  well pvtof  the 

'        within,  as  beyond,  die  period  assigned  for  the  ratification.    The  ®*P^* 

t        same  proyision  is  afterwards  inserted  in  the  definition  treaty.** 

(        In  treaties  of  the  eighteenth  century  an  interval  of  several 

months  was  fixed  for  cessation  of  hostilities  in  distant  regions. 

The  Treaty  of  Amiens,  1892,  fixed  a  period  of  five  months  for 
I  the  cessation  of  hostilities  in  the  Indian  seas.  A  capture  made 
i         within  this  period,  but  without  knowledge  of  the  peace  on  the 

part  of  the  captor  derived  from  his  own  Government,  was  held 
I  valid,  and  the  captured  vessel  was  held  good  prize.'    In  the 

'  case  of  the  Swineherd,  in  which  a  French  privateer  captured 


them  on  tlMpraiezt  of  th«M06«iti6t  of  the  Stsie  and  pnblio  intently  either  in 
oontemplfttion  of  war  or  daring  ifti  oceurrenoe,  ie  Tirtiudlj  OBoilbroeftble  (''Do 
Jure  Nat  et  Gent,"  fak.  TiiL  0.  TiiL  s.  8).  If  tiio  independeooe  of  the  Sooth 
African  Bepnblio  had  surifed  the  war,  it  does  sot  teem  at  aU  certain  that  that 
State  woold  hare  admitted  liaUlity,  on  a  reconenoe  to  flmt  principlee. 

^  Ot  Artielo  V.  of  the  Treaty  of  Portimoath«  bj  which  the  Imperial  Bnaiaii 
Gofemmeot  **  tianafen  and  aaiigM  "  the  leaae  of  Port  Arthur,  Ta-lien,  eto^  to 
the  Imperial  Japaneae  Goremment,  with  the  oonaent  of  the  Ohineee  Qoremmeni 

'  Kent,  ^^Oomment"  L  171;  Wheaton,  •«Elem."  pt  iy.  oh.  It.  a. 9;  Heflter, 
I.  188;  La  Bellaoe  contra  lo  Poroher,  '^Platoje  et  DoTerdj,"  L  149;  Sir  S. 
PbiUimore^s  •'International  Law,**  t61.  iiL  a.  521,  referring  to  Merlin,  •'Bep.'* 
tome  xxT.  (xiii)  tit  ««Priae  Maritime,**  i.  S,  p.  119:  •«  En  qnal  teo^  pent  «tie 
exero^  le  dndt  da  Priie  Maritime.** 
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aa  unarmed  Britiah  priTiteer,  the  oiqpior  had  actoil  knowledge 
of  the  peace,  thoa^  it  waa  not  deiiTed  from  his  own  Goien- 
ment  Emerigon  obeerrea  that,  aince  ocMiatnictiTe  knowledge, 
after  the  expiratioii  of  the  period  1twfcit<wl  for  the  ctawtion  d 
hoatOitieay  rendere  the  capture  Toid^  a  fo/rHari  aebul  kncm- 
ledge  ought  to  produce  the  aame  effoct.^  Sir  R  Hiillimoie^ 
and  Chancellor  Kent*  adopt  the  opinioii  of  Emerigon.  Abren, 
en  the  other  hand,  conaidera  that  nntil  the  oomminkRi  of  the 
captor  ia  directly  or  by  dear  implication  leToked,  it  ib  liis 
right  and  doty  to  act  imder  it;  and  this  writer  denies  tlie 
letroactiTe  effect  of  the  ultimate  condnaion  of  peaca^  CSoociiv^ 
and  Grotina  *  conaider  that  a  captore  made  after  completioii  of 
peace  mnat,  wi  |nm,  be  restored,  though  made  by  penou 
ignorant  of  such  completion,  since  the  effect  of  peace^  onoe 
contracted,  ia  to  render  onlawf ol  cT^ry  act  of  force  <v  Tideaee 
between  Statea.  Where  the  conclpsion  of  peace  is  brought  to 
the  captor's  knowledge  beyond  all  poasibility  of  doubt,  Ki. 
Hall  points  ont  that  the  role  validating  aeimres  made  withm 
a  limited  period,  nnlees  the  captor's  comniasion  has  bees 
rerokedyoperatea  with  extreme  harshnees.^  If  a  captain,  a(^ 
nnder  the  orders  of  the  admiral,  be  the  seisor,  he,  and  not  the 
admiral,  most  be  called  to  adjudication,  aa  the  immediate 
wrong-doer.*  Both  Chancellor  Kent  and  Sir  R  Fhillimoier 
following  the  opinion  of  Lord  Stowell  in  that  case,  consider 
that  indiyiduals  who  continne  hostilities  after  their  ceaeatioQ 
has  been  agreed  upon,  in  ignorance  of  that  cessation,  are  ciyillj/ 
bat  not  criminally,  responsible  before  the  tribunals  of  inte^ 
national  law.* 

The  Treaty  of  Portsmouth  did  not  contain  any  stipnlation 
that  hostilities  should  cease  at  a  date  fixed  subsequent  to  it' 

>  •«  Traits  dee  Amnnoee,"  e.  ziL  •.  19,  i55. 

•  ««lBtflniAtioiud  Law,**  tdL  iii  •.  520. 
t  <«OonuneDi,*'Lp.l7S. 

•  Al«en,eiXziL 

»  Vol  T.  502,  L  YiL  a  TiL  i.  864. 

•  LUi.o.zz.e.20. 

'  HaU't  *«  IntenAtioiMa  Uw,**  pi.  iiL  a  iz.  p.  561. 

•  The  Jfoitor,  1  0.  Bob.  p.  171. 

•  1  Kent,** Comment," p.  170;  and  Bir  B.  Phillimore's  *<  Intenatkoil I^^'" 
ToL  IiL  •.  519. 
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flignatore ;  though,  as  has  been  seen,  the  armistice  put  a  stop 
to  all  hostilities,  at  least,  on  land,  after  September  16, 1905. 
It  mnst  be  supposed  that  the  armistice  at  sea,  proclaiming 
a  neutral  zone,  did  not  come  into  e£fect  till  a  short  time  after 
that  date;  and,  therefore,  captures  effected  between  the  date 
of  the  signature  of  the  Treaty  of  Portsmouth  on  September  5, 
and  some  date  after  September  16,  1905,  would  have  been 
strictly  in  pari  mcUeria  with  captures  made  at  sea  before  the 
date  fixed  for  the  cessation  of  hostilities.  But  the  Mikado, 
with  scrupulous  regard  for  the  true  spirit  of  international  law 
and  the  rights  of  neutrals,  proclaimed  the  unconditional  release 
of  all  ships  and  cargoes  seized  after  September  5, 1905.  This 
affected  three  German  vessels,  two  American,  and  one  Norwegian 
Tessel.^ 

**  I^"  says  Vattel,  **  a  eonquered  town  or  province  fully  and  ^^^??^**^**  ^ 
perfectly  constituted  a  part  of  the  domain  of  a  nation  orqiuredtownor 
sovereign,  it  passes  on  the  same  footing  into  the  power  of  the  JJ^J^S. 
conqueror.  Thenceforward  united  with  the  new  State  to 
which  it  belongs — iS,  it  be  a  loser  by  the  change,  that  is  a 
misfortune  which  it  must  wholly  impute  to  the  chance  of  war. 
Thus,  if  a  town  which  makes  part  of  a  republic  or  limited 
monarchy,  and  enjoyed  a  right  of  sending  deputies  to  the 
supreme  council  or  the  general  assembly  of  the  States,  be 
justly  conquered  by  an  absolute  monarch,  she  must  never  more 
think  of  such  privileges ;  they  are  what  the  constitution  of  the 
new  State  to  which  she  is  annexed  does  not  permit.*'  *  It  is 
curious  to  observe  that  the  above  passages  of  Vattel,  while  they 
apply  to  the  successive  partitions  of  Poland,  do  not  apply  to 
cessions  of  territory  in  modern  times.  In  the  conquests  of 
ancient  times,  observes  Vattel,  even  individuals  lost  their  lands 
because  the  State  then  possessed  very  litUe,  and  the  quarrel 
was  in  reality  the  common  cause  of  all  the  citizens.  But  at 
present  war  is  less  disastrous  in  its  consequences  to  the  subject ; 
matters  are  conducted  with  more  humanity;  one  sovereign 
makes  war  against  another  sovereign,  and  not  against  the 
unarmed  citizens.    The  conqueror  seizes  on  the  possessions 

*  Timmt  Korember  8, 1905. 

*  <<  Droit  dee  Oens,"  L  iU.  a  ziiL  p.  887. 
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of  the  8tate»  the  pablio  propertj,  while  prirmte  indifiWi 
are  permitled  to  reUin  thetra.    Thej  maSSet  bat  indiredty  k 
the  war ;  and  the  oooqneit  oolysalgecta  them  to  a  ne 
After  the  Oongreas  of  YieoDa  an  exception  aaems  to  hate 
in  the  oaae  of  some  Westphalian  landed  piaprietoo  vhoven 
driTen  oat  by  military  fooe,  thoogh  they  hjul  pardiawd  tm 
lands  with  e?ery  fbrmality  of  law  from  m  de  /ado  mimip} 
The  proprietary  right  cannot  be  transferred  by  the  eonqiflnr 
to  a  third  party,  so  as  to  entitle  him  to  clAim  ngniniit  thefantf 
owner  on  the  restoration  ci  the  territory  to  the  original  sorm^ 
I(  on  the  other  hand,  the  oonqoered  territory  is  ceded  bf 
the  peace  to  the  conqoeror,  soch  an  intermediate  tcaoifar  ii 
thereby  ccmflrmed,  and  the  title  of  the  porehaeer  beoomeinU 
and  complete.*    By  Article  X.  of  the  Treat  j  of  PortamoBtk, 
1906,  Japan  has  a  fall  liberty  to  deport  fimn  Sakhalin  tsj 
inhabitants  who  laboar  ander  any  political  or  administistife 
disability ;  bat  she  andertakes  to  respect  the  proprietary  rigb^ 
of  soch  inhabitants.    This  is  a  rery  singular  jwoTisioii.   I^ 
explanation  is  presamably  to  be  foond  in   the  existence  d 
a  conyict  station  in  the  island.     Mr.  Hall  obserres :  **Jt  i^ 
been  osoal  in  modem  treaties  to  insert  a  daaae  eecoring  liberty 
to  inhabitants  of  a  ceded  territory  to  keep  their  natiansJi^o^ 
origin.**  *    Bat  he  argaes  that  the  right  <rf  the  inhabitant!  of  i 

>  8lra.Phimmm*t**Int6niatiaaAlUw*foLiiLt.579L 

•  WbMloD*t«*IiitonMtioialLftw,*'ptiT.o.iT.t.54e. 

•  TlMTMtt0torVi6U*iBlSO9(Delf«rt0iM»<^No«T.Rae^*'12I4><^'^ 
in  ISU  (ibid^  iL  9X  and  of  Yiaima  in  1864  r  NooT.  B«).  0^^-*  xTiL  IL  4SSXSi^ 
■U  7«tfi,  that  of  rredflrioUiMBB  ia  1809  gftTtt  UirM  yeui  (•  KooT.  Bae,**  i- ^ 
sad  tlHMor£Qiiehlal859CH<mT.BM.Q^'*XTL  ii  SaiO},oi  Turin  i^m 
(ibid.,  540X  and  of  Viamia  in  1866  (ibid^ZTiU.409X  afforded  one  year.  Thb^^rmif 
of  FiankfM  in  1871oonoeded  Ubertj  of  emigntion  mitU  Oetober  1, 1979  C'lTocr. 

Bee.  O^"  six.  689).  ItiiaTeryiemsrkablefaatnreof  tfaeTnatyorFwt00<^ 
{Timt$,  Ootob«17,1905)thatArtioUX.ooneedetan«Qtiieljimraftrict8di^ 
to  emisnte.    Bat  BiufiAn  iiibjeoti  in  Saldialin,  who  avaU  themeelvM  of  tbli 
right,  are  reqnirad  to  aeU  their  property,  and  thenfore  in  thia  reepeettbeTn^ 
of  Portmonth  is  le«  liberal  than  the  Treatj  of  Frankfort    The  T*^^ 
Portnonth,  Article  X.,  is  peculiar  in  allowing  the  inhabitants  of  the  ee^ 
territory  a  right  •«  to  retire  to  their  ooontry,'*  not  to  emigrate  iHiere  they  pk>f 
The  peculiar  oharaotflr  of  the  popnlatioa  of  a^Vb^^iw  ma j  have  aomeUdag  to  40 
with  thif  roftriotion.    It  it  clear  that  the  dicomatancea  of  Sakhalin  being  • 
ooBTict  eettkinent  giTee  a  different  a^MOt  to  the  right  of  deportatioD  ibr  «^ 
Japan  etipnleted.    Mr.  Hall,  who  conaiden  that  the  inheHtants  of  ceded  tem- 
toiy  haTe  no  right  to  keep  their  old  allegianoe,  adda  that  the  ttate  of  ^"^^f 
no  reaaoQ  for  rejecting  them  or  for  reftiaing  them  the  rights  of  subjeels.  ^ 
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ceded  territory  to  keep  th^r  nationality  of  origin  is  a  treaty 
right  only;  and  where  there  is  no  such  stipulation  in  a  treaty 
of  peace,  persons  cannot  without  permission  adhere  to  their 
former  State.  In  the  United  States  y.  De  Bepentigny^  the 
conrt  considered  that  the  inhabitants  of  a  ceded  territory 
who  adhere  without  permission  to  their  former  state,  deprive 
themselves  of  the  right  to  have  their  property  protected.  Mr. 
Hall  observes  that  the  Hesse-Cassel  case  proves  that  persons 
cannot  withdraw  themselves  from  an  allegiance  imposed  by 
cession.^  But  Halleck  (ii  486-7)  and  Calvo  (s.  2164)  think  that 
inhabitants  of  a  ceded  country,  even  where  there  is  no  treaty 
stipulation,  have  a  right  of  keeping  their  old  allegiance.  Yattel 
considers  the  same  question.  His  view  differs  from  that  taken 
by  Mr.  Hall  and  the  Supreme  Court  of  the  United  States  in 
United  States  v.  BeperUigny,  5  Wallace,  260.  He  observes  that 
*^  a  people,  when  abandoned  by  their  sovereign,  become  free, 
and  may  provide  for  their  safety  in  whatever  manner  they 
think  most  advisibla''^  Neither  the  victorious  belligerent 
to  whom  the  territory  has  been  ceded^  nor  the  state  of  origin, 
has  any  claim  to  the  allegiance  of  such  persons,  who  may  go 
where  they  please.  After  the  Napoleonic  Wars,  the  French 
monarchy,  being  unwilling  to  add  to  the  Napoleonic  element, 
treated  persons  who  emigrated  from  the  restored  provinces 
into  France  as  aliens.^  But  as  such  persons  were  expressly 
allowed  to  emigrate  by  treaty,  it  seems  possible  that  Russia 
might  subject  the  emigration  of  undesirables  from  the  ceded 
territory  in  Sakhalin  to  some  similar  restriction.  But  at 
present  Bussia  is  one  of  the  States  of  Europe  which  has  no 
restriction  on  the  immigration  or  continued  residence  of  aliens. 
Without  fresh  legislation,  therefore,  Bussia  could  not  adopt 
the  course  of  treating  persons  emigrating  from  her  ceded 
territories  as  aliens,  as  the  French  G<>vemment  did  after 
1815. 

present  oaae,  perhaps,  snppUes  snob  an  instance,  for  a  nation  cannot  be  supposed 
to  welcome  the  immigration  of  nndesirablee,  espeoiaUy  in  a  State  wbere  trans- 
portation is  a  legal  pnnisbment. 

I  <«  International  Law,*'  pt.  ia  c.  ix.  p.  572. 

<  <«D]!oit  des  Gens,"  1.  i.  s.  202;  and  L  iy.  o.  IL  8.  S4. 

«  Oogordan, «« La  NationaUt^"  2*  red.  833. 
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8m^  Yattel  deTOtes  an  entire  chapter^  to  seoniities  giren  for 

teul  *^  the  obeerranoe  of  tieaties,  some  of  which  haTe  frlkn  bto 
deraetode,  though  the  solemn  prefiuse  at  the  head  of  some  of  tiie 
greatest  treaties  of  modem  times  is  a  smriYal  of  the  ancient 
and  poos  formula  which  clothed  treaties  in  medisral  times 
with  the  solemnities  of  reUgioQ.*  These  artificial  seouiitieB  for 
the  performance  of  treaties  are  goaanty,  the  pledging  of  a 
town  or  proTince,  the  giTing  of  hostages,  and  the  oath.  Ai 
regards  the  secority  called  guaranty,  Vattel  observes  that, 
'^  oonTinced  by  nnhappy  experience  that  the  faith  of  treaties, 
sacred  and  inyiolable  as  it  ought  to  be,  does  not  always  affori 
a  sufficient  assurance  that  they  shall  be  punctually  obeerfed, 
mankind  haye  sought  for  securities  against  perfidy— fo 
methods  whose  efficacy  shall  not  depend  on  the  good  &ith  of 
the  contracting  parties.  A  guaranty  is  odb  of  theee  measi. 
When  those  who  make  a  treaty  of  peace,  or  any  other  treaty, 
are  not  perfectly  easy  with  respect  to  its  observance,  tbej 
require  the  guaranty  of  a  powerful  sorereign.  The  guarantee 
promises  to  maintain  the  conditions  of  this  treaty,  and  to  be 
observed.''  In  a  strict  sense,  guaranty,  as  a  security  given  for 
the  observance  of  treaties,  has  fallen  into  desuetude.  Bat 
Vattel  admits  that  guaranty  was  often  taken  by  v^ay  of  treaties 
of  allianoe  for  the  purpose  of  maintaining  a  rule  of  successioD, 
or  of  supporting  the  possessions  of  a  sovereign.  The  If onroe 
doctrine  appears  in  principle  as  apt  an  instance  of  guaranty  as 
the  guaranty  of  the  pragmatic  sanction  of  Charles  VL  Tlie 
Anglo-Turkish  Treaty  of  1878,  by  which  Great  Britain,  in 
return  for  the  cession  of  Cyprus,  undertook  to  join  the  Sultan 
in  defending  by  force  of  arms  his  territories  in  Asia,  if  Bossia 
made  any  further  attempt  to  take  possession  of  them,  consti- 
tutes what  can  only  be  considered  a  guaranty  in  the  strictest 
sense  of  the  word  as  employed  by  Vattel.'  The  territories 
which  this  country  undertook  to  defend  were  those  fixed  by 
the  definitive  treaty  of  peace,  a  circumstance  that  seems 
decisive  as  to  whether  or  not  the  undertaking  of  this  oountiy 

*  "Droit  det  Gem,- 1.  li.  o.  xvL 
'  PiofeitorMoiintag^iie  Bernard's  **LeotiireioaDiploiDM7y''leetiira  iT.  p.  W* 

•  **  Ann.  Bag.,"  1878»  *"  Stats  Pspeit  and  DoonmentB,"  p.  S9L 
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"was  a  secnrity  for  the  obseryanoe  of  a  treaty.  Yattel  observes 
that  it  is  of  great  importanoe  to  recall  that  the  guarantor  is 
not  the  principal  in  the  contract^  and  therefore  he  has  no  right 
to  interfere  nnasked  in  the  execution  of  the  treaty.  If  a 
guarantor  could  interfere  unasked,  it  would  be  tantamount  to 
rendering  himself  the  arbiter  of  the  afiESedrs  of  his  neighbours, 
and  giving  them  law.,^  This  passage  explains  the  resentment 
often  excited  by  well-intentioned  attempts  at  arbitration  and 
mediatioa  It  also  serves  to  explain  specific  provisoes  inserted 
in  articles  of  treaties  recommending  mediation.  It  is  quite 
impossible  to  regard  the  subject  of  guaranty  as  obsolete,  like 
other  artificial  securities  for  the  observance  of  treaties,  such  as 
that  of  giving  sureties,  pledges,  or  hostages,  or  the  taking  of 
an  oath.  Gkiaranty  in  the  sphere  of  international  law  seems  to 
take  the  place  of  insurance  in  municipal  law.  It  is^at  least, 
possible  to  explain  the  Hague  Convention  as  a  guaranty  of 
States  who  make  proposals  of  mediation.  Many  recent  recog- 
nitions of  independence  and  territorial  integrity  in  the  Far 
East  seem  more  adequately  capable  of  explanation  on  the 
ground  of  guaranty  than  in  any  other  way.  The  same  may 
even  more  justly  be  said  of  treaties  like  the  Anglo-Japanese 
Convention  of  1905,  and  that  between  Japan  and  Corea  in 
the  same  year.  We  may  recall  Yattel's  statement  that  a 
guarantor  is  only  bound  to  give  assistance  where  the  party  to 
whom  he  has  granted  his  guaranty  is  of  himself  unable  to 
obtain  justica  Lord  Lansdowne,  during  the  debates  on  the 
Anglo-Japanese  Convention  of  1902,  observed  that  while 
Japan  could  well  defend  herself  in  a  conflict  against  a  single 
power,  she  would  be  in  imminent  danger  if  attacked  by  a 
coalition,  and  against  that  contingency  Great  Britain  could 
and  meant  to  defend  her.' 

Again,  Yattel  observes  that  a  guarantor  cannot  engage  to 
support  injustice,  and  is  not  necessarily  bound  to  support  the 
pretensions  of  him  who  claims  his  guarantee.  He  cannot  be 
obliged  immediately  to  assist  the  latter ;  he  is  to  examine  and 
to  search  for  the  true  sense   of  the  treaty.'    Yattel  also 

>  '•Dndtdes  Gens,"  L  ii.  o.  xvi.  t.  286.  '  ** Ann.  Beg.,''  1902,  p.  60. 

'  Of.  referenoe  to  Lord  Qranbome*f  speeoh  in  the  Home  of  Commons  in  the 
^  Annual  Begiater,"  1902,  pb  61. 
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obserfw  that  A  gMaator  ia  not  bound  to  proeoro  ilie 
anoe  at  inj1l«tio^  and  thorofate  may  renooDoe  a  gnaanlj  if  Oe 
gnaraatead  toeatj  proTaa  derogatocjr  to  the  nglita  c£  tUid 
partiaa.     Fimooa   lenooBoed   her   gamnmtj    of  tha  Inois 
piagmatio  aanoticm  of  Oharifia  YL,  and  dedazed  far  die  Ima 
of  BaTaria,  in  c^qpoaition  to  the  heiieaB  of  the  emperot;  oa  Ik 
gionnd  that  tha  pngmatio  aanetum   of  1713  impaiied  ik 
rights  of  third  partiea.    The  pragmatic  ssnctioii  is  the  oilf 
instanoe  of  a  guaranteed  treaty  cited  hj  Yattd.    Treatiei  d 
guaranty  may  be  limited  or  not  in  their  dnratioii,  like  oj 
other  tieatiea.    The  Aaglo-Turkiah  Treaty  ai  1878  m  u 
undertaking  in  the  nature  of  a  perpetual  obllgmtion,  while,  If 
ArUde  YIIL  of  the   AngloJapaneae    Treaty  of  190S^  ii> 
operation  is  limited  to  ten  years.    The  gnarmnteea  of  tecnionil 
integrity,  which  haTO  been  ao  frequent  for  the  last  decadfi^iff 
not  perhaps  guaranty  in  the  sense  of  Yattel ;  n  famous  Stale 
document  of  1815  contained  the  dictum  that  the  indepeadaoee 
of  a  country,  and  therefore^  it  would  aeeoE^  its  territoriil  n- 
tegrity,  could  not  be  created,  though  it  might  be  acknovledgei 
by  a  treaty.    But  Professor  F.  De  Martens,  in  an  Brtide 
frequently   referred   to,  obserred   that   not    only   the  two 
belligerents  in  the  Busso-Japaneee  War,  bat  also  the  ga^ 
neatial  powers,  had,  prerious  to  the  war,  "  solemnly  gtunB- 
teed**  Chinese  and  Korean  territorial  integrity.    BuisssomiDg 
this,  the  entirely  abnormal  feature  of  the  Bosso-Japv^ 
War,  the  conduct  of  belligerent  operations  cm  neutral  territoKJ) 
has  arisen  from  an  improper  application  of  the  jHiooipb  or 
guaranty  as  enunciated  by  YatteL    Guaranty  has  been  given 
for  national  independence  in  these  recent  cases,  and  not  forth 
performance  of  treaty  obligation,  and  therefore  has  been  unduly 
extended.    A  nation  is  not  obliged  to  do  anjrthing  for  anotber 
which  that  other  is  herself  capable  of  doing.^    Yattel's  Tiew 
sufSciently  explains  why  the  AogloJapanese  OonTention  of 
1902  was  only  framed  to  meet  the  contingency  of  a  oosli^ 
against  Japan  ;    as  r^ards  the  undertakings  in  respect  w 
Chinese  territorial  integrity,  it  seems  only  possible  to  expl^ 
them  on  the  ground  of  the  helplessness  of  Ohina.  / 

>  Tatel*8  «  DioU  dM  Gmu,**  L  ii  e.  zfi  •.  237. 
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Vattel  obseryoB  that  a  nation  may  pledge  or  pawn  its^wM, 
poesessions.    Moveable  possessions  only  admit  of  being  pledged,  m^^ 
^while  towns  and  provinces  may  be  given  in  pawn.    Poland  SSSi^"^ 
formerly  pledged  a  crown  and  other  jewels  to  the  sovereigns  of  another. 
Pmssia.    When  an  immoveable  is  pledged,  it  may  be  in  the 
form  of  either  mortgage,  pledge,  or  antichresis.    In  the  first 
case  the  town  or  province  is  pledged  by  a  deed  which  assigns 
them  as  a  security  for  a  debt ;  in  the  second  case  it  is  pnt  in 
the  hands  of  the  creditor ;  in  the  third  case  the  revennes  of  the 
town  or  province  are  ceded  to  the  creditor  nation  as  a  security 
for  the  debt    Some  incidents  in  the  history  of  the  Far  East  in 
recent  years  admit  of  a  complete  explanation  on  the  principle 
that  a  town  or  province  may  be  given  in  pledge  by  one  nation 
to  another  for  the  payment  of  a  debt    Thus,  in  1896,  Russia 
lent  7,000,000  roubles  to  Korea,  guaranteed  by  Russia's  hold- 
ing the  two  northern  provinces.^    Yattel  points  out  that  this 
is  a  chapter  of  international  law  which  is  only  too  likely  to  be 
disregarded.*    His  judgment  would  cover  both  the  Empress 
GatheriDe's  invasion  of  Poland,'  or  the  seizure  of  Port  Arthur 
in  1898.     One  might  search  history  in  vain  for  a  more 
flagitious  instance  of  the  seizure  of  an  important  place,  on 
what  Yattel  calls  quibble  or  pretence,  than  that  on  which  Port 
Arthur  was  seized.    The  port  was  occupied  on  the  ground  of 
compensation  for  the  Anglo-German  loan.    Therefore,  in  e£fect 
Russia  seized  a  town  as  a  pledge  for  a  debt  which  had  never 

»  -  Ann.  Beg.,**  1896,  -  Foreign  Hlatorj,"  p.  851. 

*  *«Dioitde8  Oent,"  L  ii.  o.  xri  s.  S48 :— ^ Bat  to  thoso  who  have  no  law  but 
their  avarioe,  or  their  amUlioii— who,  like  Aohillei,  place  aU  their  right  in  the 
point  of  the  aword— a  tempting  ailuement  now  preeente  itself:  .they  hafe 
reooone  to  a  thonaand  qcdbblei,  a  thousand  pretenoes,  to  retain  an  important 
plaoe,  or  a  ooontry  which  is  coovenienUj  situated  for  their  purposes.  The  snljeot 
it  too  odioos  for  ns  to  allege  examples :  they  are  weU  known  enoo^  and  snffl- 
oientlj  nnmerons  to  oonfinoe  ererj  sensible  nation  that  it  is  rery  imprndent  to 
make  orer  snoh  seonrities.'*  The  aUnsion  of  Yattel  is  probably  to  Frederio  the 
Great's  invaskm  of  Saxony,  whioh  had  jost  ooonrred  (Sir  B.  Phillimore's  **  Inter- 
national Law,"  Tol.  iii  a  526). 

*  At  the  last  war  of  Polish  Independence  in  1795,  the  Bnisian  Oorenmieiit 
imsd  a  dedaratioii  asserting  a  right  and  an  obligation,  on  the  part  of  Bnssia, 
to  take  part  in  whaterer  related  to  the  government  and  afbirs  of  Poland.  This 
deolarstion  (inhr  alia)  charged  the  Polish  Diet  with  oonntenanoing  approbrioos 
Isngosge  respecting  the  condnot  and  intentions  of  the  empress  (**  Ann.  Beg.,** 
1795,  p.  7). 
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been  oontrBOted,  and  daimed  the  rights  of  a  creditor  becanao 
the  was  not  allowed  to  beoome  one.^ 
nt^Mag  of      The  giying  of  hostages  as  security  for  the  performanoe  of  a 
r  for     treaty  is  now  entirely  a  dead  letter  in  international  law.    In 
the  Terpetoal  Peace**  amdnded  between   Francis  L  and 
Henry  YIIL  in  1527,  two  archbishops,  eleren  bishops,  twmty- 
eight  nobles,  and  thirteen  borongh  towns  were  giren  as  snretifis 
on  the  English  side.*     Yattel  obserres :  ^  It   is  pleasing  to 
behold  the  Eoropean  nations  in  the  present  age  ocmtent  them- 
selfes  with  the  bare  parole  oi  their  hostages.     The  English 
noUemen  who  were  sent  to  France  in  that  character,  in  pnr- 
soance  of  the  treaty  of  Aix-la-Chapelle  in  1748,  to  stay  till  the 
restitution  of  Cape  Breton,  were  solely  bound  by  their  word  of 
honoor,  and  lired  at  court  and  at  Paris  rather  as  ministerB  of 
their  nation  than  as  hostages.*"*   Professor  Mountagae Bernard 
observes  that  hostages  haye  not  been  giren  since  this  occasioiL 
Between  the  thirteenth  and  sixteenth  centuries,  artificial 
securities  for  the  observance  of  treaties  were  prodigiooslj 
multiplied.    Besides  the  oath,  the  sorereign  had  to  swear  thai 
he  would  neither  obtain,  accept,  nor  profit  by,  a  papal  dispensa- 
tion from  his  oath :  ^  he  must  submit  himself  expressly  to  the 
censures  of  the  Ohurch,  **  to  excommunication,  to  aggraTation, 
re-aggrayation,    interdict,  anathematization,   and    all   other 
heayier  oensures  and  fulminations  whatsoever ;  **  and  for  thia 
purpose  must  undertake  to  appoint,  within  a  fixed  period,  proot(« 
authorised  to  appear  and  receive  his  submission  before  the 
pope^  or  some  other  ecclesiastical  judge  in  due  form  of  law.    If, 
like  the  French  kings,  he  had  the  privilege  of  not  being 
excommunicated,  except  after  certain  formalities,  he  must 
renounce  the  privilege.    He  must,  in  case  he  should  peijure 
himself,  release  his  vassals  frcmi  their  allegiance,  and  must 
**  pledge  and  hypothecate  **  his  lands  and  goods,  besides  giving 
hostages  to  do  the  sama* 

>  <<  Ann.  Bdgn"  1898»  •'Foreign  Hiatoryr  p. 277. 

*  PxofbMor  Monntisae  Bemud*!  •'L6etiiretoiiI>ipkiiiaoj,''leotiiieiT.p.91. 

•  <«  Droit  dM  Geni,'*  L  iL  a  xtL  •.  84S. 

*  lUd.,  L  ii  a  XY.  •.  2SS. 

•  Profewor  Hoontagiie  Becnard's  *•  Leotoret  on  Diploinacj,*'   leotare  !▼• 
pp.  190»  191. 
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The  oath  in  treaties,  Yattel  obserYes,  constitutes  an  addi- The  givhig  ta 
tional  obligation,  which  is,  strictly  speaking,  supererogatory.^  for  observance 
Aooordiug  to  Professor  Mountague  Bernard,  the  rendering  of  ^*'^*^' 
an  oath  to  secure  the  performance  of  a  treaty  has  fallen  into 
desuetude,  not  because  it  is  or  was  unnecessary,  but  because  it 
was  useless.  This  authority  has  fully  traced  the  history  of  the 
occurrence  of  an  oath  prefacing  a  treaty.  The  league  between 
Charles  the  Bald  and  Louis  the  German  at  Strasbourg,  842  A.D., 
began,  **  For  the  love  of  Ood  and  the  Christian  feiith,  and  for 
our  common  safety.'' '  To  the  earliest  extant  treaty  of  mediaeTal 
Europe,  negotiated  in  the  sixth  century,  and  recorded  by 
Gregory  of  Tours„  the  parties  swore,  **By  the  name  of  God 
Almighty,  by  the  Indivisible  Trinity,  by  all  the  Divine  things, 
and  by  the  dreadful  day  of  the  last  judgment**'  *  After  the 
sixteenth  century  the  oath  is  chiefly  found  in  Spanish  treatiea 
The  oath  used  in  Spanish  treaties  of  the  sixteenth  and 
seventeenth  centuries  is :  '*  On  the  Gross,  on  the  Four  Gospels, 
on  the  Canon  of  the  Mass,  and  on  my  honour."  The  latest 
instance  of  the  occurrence  of  the  formal  and  complete  oath  in 
a  treaty  is  that  prefacing  the  Convention  made  in  1778  between 
France  and  the  Swiss  cantons  in  the  cathedral  of  Soleure.^ 
However,  it  must  be  admitted  that  the  solemn  preface  to  all  the 
great  treaties  of  modem  times  is  a  direct  survival  of  the  formal 
oath  which  began  treaties  in  earlier  times.* 

>  Yaitel'f  •*  Droit  dM  Gmu,"  L  iL  o.  xirL  •.  246. 

*  Bomanoe  and  Teudetqae  yenioiii ;  Nithard'f  Hist  Perti  and  Dnmont. 

s  «  Hlsitaqne  omnibot  deflnitU  Jnrant  partea  per  Dei  onmipotentia  nomen  et 
inseparabflem  Trinitatem  vel  diyina  omnia  ao  tremendnm  diem  jndioii  ae  omnia 
qxm  anperina  ioripta  rant  absque  nllo  male  Tel  frandis  ingenio  ioYiolabiliter 
■eryatozoe  .  .  .  Leotia  igitor  paotionibiia  ait  lex  Jndioio  Dei  feriar  si 
de  his  qnioqnam  transoendero  qniB  hio  continentar "  (''Hist  Ber.  Qallio," 
lib.ix.> 

'  Professor  Monntagne  Bernard's  <*  Lectures  on  Diplomaoj,"  lectnre  ir. 
P.1S8. 

*  The  prefSEU)e  of  the  great  treaties  of  Paris  and  Vienna  in  1S14  and  1S15, 
ran:  **In  the  name  of  the  most  Holj  and  nndiTided  Trinitj"  (*<  Ann.  Beg.,^ 
ISli,  488;  Ibid.,  1815,  410).  The  form  in  the  treaty  of  AUianoe,  1814,  is 
slightly  diiferenty  and  thero  was  no  scdemn  profaoe  to  the  Treaty  of  Ghent, 
t  etween  Great  Britain  and  the  United  States,  oonolnded  the  same  year.  The 
same  solemn  expression  oocnis  both  at  the  head  of  the  Treaty  of  Paris,  1856, 
and  the  Treaty  of  Beriin,  1878,  the  words  being,  *«  In  the  name  of  Almighty 
God.** 
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A  final  oomment  en  Profoatog  F.  De  Haitrn's  aztide  oa 
thePoitamoitthPaaoeCoiifeieDoe  anaea  OQ  htt 
''it  teaohea  the  neoeaaity  for  GoTecnBanta  inatanflj  to  tako 
part  in  an  international  meeting  to  arttle  befoidband  tiie 
rariooa  pointa,  eqpeoially  in  peaee  oonferakoea.'*  ^    No  m 
knew,   aaya  Pnrfeaaor  F.  Be  Martena,  what   the  Japaaeie 
conditicma  ci  peaee  woe,  adding  that  eTen  England,  the  ally 
of  Japan,*  did  not  know  the  tenna.    The  ooiMeqiifflioe  was  tint 
the  intentiona  <rf  one  of  the  partiea  weie  qute  unknown.   Tbu 
obaenration  leealla  one  of  the  moat  oelelnated  of  the  aayingB  of 
Talleyiand:  ''On  a  Tooln  oonfondie  la  rteenre  atoc  la  rae. 
La  bonne  foi  n'aotoriae  jamaia  la  inae^  maia  elle  admet  h 
rjsenra"  *    In  the  opinkm  of  the  gieateet  of  dipbrnatisto, 
reticence  is  perfectly  oonaiateot  with  ainceritj.    The  ranaib 
of  Profeanr  De  Martena  on  thia  topic  farther  aeem  iQadeqiiate> 
aince  he  doea  not  comment  on  the  remarkable  £Mst  that— it 
least  in  the  aeose  in  which  they  haye  been  understood  once 
the  eighteenth  centnry — there  were  no  prftliminariea  oi  peic^ 
preceding  a  deftnitiye  treaty  at  the  Portsmouth  Peace  Cc^ 
ference.    At  the  Peace  <rf  Weatphalia,  where  the  prdiminarie> 
of  peace  took  aix  years  to  negotiate,  the  term  was  applied  to 
paeta  de  amirah&ndo,  relating  to  the  time,  plaoe^  and  fom  of 
the  negotiations  which  w^e  to  follow.^    In  this  sense,  of 
coarse,  there  mast  always  be  preliminaries  of  peaca    Botit 
the  Treaty  of  Westphalia,  these  preliminaries  took  the  form  of 
an  agreement  which  passed  thrra^  all  the  Cmns  of  a  trettf 
from  signatare  to  exchange  of  ratifications — a  practice  wbidi 
has  since  been  maintained.     Pfofeasor  Hoantagoe  Bemsi 
observes  that  while  preliminaries  of  peace,  in  the  cbaiacter 
of  mere  formal  conventicms,  hare  been  diqiensed  with  in  Uter 
times,  the  rale  has  become,  as  Lord  Chatham  insisted,  that 
they  shoald  in  sabetance  approach  as  closely  as  possible  to 

I  «The  Portnumth  Pomb  Oonfefeooe^*'  bj  Ptotem  F.  De  Xarteoii^^ 
Ammioam  B^Hewt  Norember,  1905,  p.  645. 

*  Aooordingtoftdi«ti]ioUonofSirB.PhmiiiioniatheUtewar,^ 

Ml  ftudllMy  State,  or  pMiiTe  tHj  of  Japen,  not  an  aoti?e  ally.  FiMioedfl*^ 
stood  in  the  aame  poaition  towaidi  BuMia. 

*  Of.  Beiiiard'a**LectiiraioQDiploinao7,*'lectiueiiLp.l29aBdnota. 
«  Iliid.,leotiireL,p.l7. 
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a  deflnitiye  treaty.  The  most  exceptional  feature  of  the  Treaty 
of  Portsmoathy  the  entire  absence  of  preliminaries  of  peace  as 
they  have  been  understood  since  the  Treaty  ot  Utrecht,  is  not 
noticed  by  Professor  F.  Be  Martens,  though  their  absence 
furnishes  a  nearly  complete  explanation  of  the  remarkable 
feature  he  comments  on — ^the  obscurity  that  constantly  sur- 
rounded the  proceedings  at  Portsmouth.  G.  F.  Martens,  who 
is  quite  silent  on  the  obligation  to  conclude  an  armistice  before 
entering  on  peace  negotiations,  observes  that  preliminary  treaties 
of  peace  are  genendly  formed.  He  observes  that  while  they 
may  differ  in  their  form,  in  general,  when  signed  and  ratified, 
they  are  obligatory,  even  before  the  definitive  treaty  is  con- 
cluded, and  remain  so  if  the  definitive  treaty  should  not  be 
concluded,  unless  it  has  been  otherwise  agreed  upon.  He  adds 
that  preliminaries,  at  least,  settle  some  points  between  the 
parties,  and  therefore  their  effect  must  clearly  be  to  give  one 
party  an  idea  of  the  wishes  and  demands  of  the  other.^  While, 
as  has  been  seen,  there  are  at  least  three  cases  in  the  last 
century  where  there  has  been  no  armistice  till  after  signature 
or  even  exchange  of  ratifications,  it  is  believed  that  usage  for 
the  last  century  affords  no  single  instance  of  a  definitive  treaty 
being  concluded  without  reference  to  any  preliminary  treaty 
of  peace.  The  highly  exceptional  struggle  between  Spain  and 
her  colonies  may  possibly  afford  an  instance  to  the  contrary, 
but  all  the  great  European  wars  unquestionably  witnessed  their 
termination  by  preliminaries  of  peace  before  the  definitive 
treaty  was  concluded.  Mr.  Hall  considers  that  preliminaries 
of  peace  are  an  agreement  intended  to  put  an  end  to  hostilities 
at  an  earlier  moment  than  that  at  which  the  terms  of  a  defini- 
tive treaty  can  be  settled.^  If  this  view  be  accepted  it  goes 
far  to  explain  the  fact  that  negotiations  were  proceeding  con- 
currently with  belligerent  operations  in  the  Busso-Japanese 
War.  The  continuation  of  hostilities  would  then  be  explained 
on  the  ground  that  there  were  no  preliminaries  of  peace.  But 
Mr.Hall  considers  that  preliminaries  are, in  principle,  equivalent 

*  *•  Uw  of  NationB,"  (1802)  bk.  viii  o.  yii.  •.  5. 
'  *'  International  Law,"  4th  ed,  pt  iii  o.  ix.  p.  581. 
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to  ID  annistioe.  If  this  were  eo^  there  would  be  no  neeentj 
fiirinoladiiigftDaniustioe.  This  oondiuioB  cannot  be  derifed 
from  nsage.  In  1878,  on  Janoaiy  14,  tbe  TuAb  applied  fix 
an  annistioe,  aooompanied  by  the  ngnatme  of  preUminatiee  of 
peace.  Bnt  Bnasia  deaiied  separate  peace  negotiationa,  and 
this  had  the  effect  of  poatpcming  the  armistioe. 
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Professor  T.  E.  Holland's  Letter  to  the  ''Times,'' 
November  29,  1904,  on  the  British  Proclama- 
tion of  Neutrality. 

In  a  letter  of  general  interest  whioh  Profeosor  T.  E.  ^oUan^^^^j^^ 
reoentl J  addressed  to  the  Timea^^  he  expressed  the  same  approval ^!k Holland' 
that  Historions  bestowed  in  1863  on  the  language  of  the  British  of  langoageof 
Declaration  of  NentraUty  promnlgated  in  1861,  declaring  thatJ^J^^ 
every  person  engaging  in  the  carriage  of  contraband  **will  be 
jnstlj  liable  to  hostile  captnre  and  to  the  penalties  denounced 
b  J  the  law  of  nations  in  that  behalf  and  will  in  no  wise  obtain 
protection  from   us   against  such  capture  or  such  penalties.** 
But  Historicus'  drew  an  opposed  inference,  at  all  events  on  one 
occasion,  firom  this  lang;uage  to  that  recently  derived  from  it  by 
Professor  T.  E.  Holland.    Historicus  concluded  that,  in  the  very 
terms  of  Bynkershoek,  **  Non  recte  vehamus,  sine  fraude  ven- 
dimus,"  the  Declaration  of  Neutrality  issued  in  1861,  of  which 
that  issued  in  1904  is  a  literal  transcript,  prohibited  as  unlawful 
the  transport  of  contraband,  while  it  obviously  left  ^untouched 
the  traffic  in  contraband  on  the  neutral  territory.    But  Professor  Ctmm  of 
HoUand  observed  in  the  letter  referred  to,  that  he  was  especially  ^^^^^.^ 
desirous  ^  of  emphasudng  the  proposition  that  carriage  of  contra-  mtematioiua 
band  is  no  offence,  either  against  international  law  or  against  |S^^  ^'^i'^* 
the  law  of  England*''  Lord  Bram- 

In  AUomey-Oenetal  v.  SiUem,  (1883)  2  H.  d^  0.  431,  540,  iLord  weU  to  nune 
Bramwell  (then  Bramwell,  B.)  observed  that,  *«  There  is  no  inter-  ^^ 
national  law  forbidding  the*8upply  of  contraband  of  war." 

While  Professor  T.  E.  Holland  considers  that  international  law 
neither  prohibits  the  conveyance  of  contraband  nor,  h  fortiori, 
the  sale  of  contraband  on  neutral  territory,  Yattel  and  Historicus  IndeeisiTe 
appear  indewsive,  and  Sir  B.  PhiUimore  and  foreign  J'Ufwts,  not  J^^^ 
all  of  whom  are  advocates  of  the  Armed  Neutrality,  consider  ritj  on  point 
that  both  the  transport  and  traffic  are  prohibited  by  international 

>  NoTaDberS9,1901  *  Leiton,««InteDiationalLaw,''p.l82. 
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law  M  UlagaL    An  Amnriwm  writer,  Dser,  wbo,  «  HkAanoi 
ooae«d«d,  wM   BO   mon   open  to    tha    imiwtetM  of  km; 
dflrirod  hk  tiow  oq  inUirnatimuJ    ]*w   from  ■pecahiMn,  lib 
ChJJMd  Mid  HMtefamlle,  than  Sir  B,  Philliioare,  dirij  ooMai 
thut  tbo  oarriag«  of  oontnOMuid  m  pmliibttBd  bj,  nd  k  ft» 
Sof«  illagal  by,  intornatiooAl  law.      I>iier  ^  Memi  to  mm  « 
Iho  ooodwioii  that  tbo  oarriago  of  oontrmbaad  »  ukwU  h 
iatenatkMial  law  in  the  li^t  of  bit  mwteiaad  oritaoioi  of  Yitti 
YillirkB^       Yattel  iaplkitly*  and   ezplioitly   dariTM  the  xigkt  of  tk 
2^*^2!''   beDigwwit  to  intetoqit  oontcabaad  «n  #i  tmuim,  the  ulriiti  p» 
'^  tnlate  of  the  whole  tqpio.  from  •'the  cttTO  of  hii  own  Afiilj; 

fSram  •«the  neomnty  of  •elf-defonoe.'*  IKmr  tnfin  fion  tk 
aeoo«^t  Yattel  gi^ee  of  the  baDigereftt  right  that  the  cunt* 
of  oontraband  moat  be  an  aot  of  poaiti^v%  though  induoot,  b» 
tOity.  and  therefiMre  an  infraotion  of  Matmlity,  neeamitithg  t 
oandnaion  to  its  prohibition  by  mternatiaoal  I*w.  VatlaldifiBa 
oontiaband  in  the  fbUowing  terma: — 

Vattd^diiai.     ••Oommoditiee  partionkrly  neaftil  in  wmr,  and  the  iapog^ 

tim  of  eoatnk  of  whioh  to  an  enemy  ia  pvohiUted,  are  called  ooatnbaod  go^ 

^'^'^  Snoh  are  armii  ammnnition,  timber  for  ahipbnildingt  eveiy  ™ 

of  naTal  storot^  honee — and  eren  noTiaioQa.  in  oertain  juviiB"^ 

when  we  haTo  hopea  ot  rednoing  the  enemy  by  fiunioe."' 

Ckrriy  of         In  thie  deBnition  of  oontraband^  Yattel  olaarl j  ooom^o  H^ 

JJJSJSi^  carriage  of  oontraband  illegal  by  faitemational  Uw,  linw  bi 

ia^mmJSoSi    spoaks  of  it  aa  prohibited. 

^-  Bnt  in  a  preriooa  pamage  in  Yattel,  whioh  wae  reliod  « 

by  Mr.  Jnatioe  Story,  in  the  SmUmma  Trimdad,  7  Whmim'' 
Beporte,  p.  340,  end  by  Hiatoriooa— though  with  anae  hfliit»- 
tion— the  great  Swiae  authority  on  the  law  of  natione  ^^"'"'^ 
leee  deoiaiTely  to  take  the  riew  that  the  carriage  of  ocmtnbw 
ia  not  prohibited  by  international  law.    Yattel  there  my^^ 

Vaitel'fkui.        •'When  I  haye  notified  to  them  my  deoUration  against  is^ 
gatge  ind^     ^  ^^  ^  nation,  if  they  will  afterwards  expose  titmoMi^  «> 
ci«Teonpoiniri^  in  supplying  her  with  things  which  serve  to  csnT<m^» 
they  will  have  no  reason  to  complain  if  their  goods  t$I}  ^^^ 
possession ;  end  I,  on  the  other  hand,  do  not  dedare  wsr  aga^ 
them  for  having  attempted  to  convey  soch  goods.    Thej  to^ 
indeed,  by  a  war  in  which  they  have  no  conoem;  but  they  •»*' 
aooidentally.    I  do  not  oppose  their  right :  I  only  exert  my  own; 
and  if  onr  rights  dash  with  and  reciprocally  injnre  «^  f^ 
that  circnmstanoe  is  the  effect  of  abeolnte  necessity.    S^  ?^ 
lisions  daily  happen  in  war.    When,  in  pnrsoanoe  of  my  r^g'^^ 

>  "  liArino  Lifimiioe,''  toL  i.  p.  750. 
«  « Drdt deiOeiii.-L  III  c Tils.  112. 
•  Ibid.,Liiie.TU.allS. 


Digitized  by 


Google 


APPENDIX.  431 

I  exhaust  a  oountry  from  whioh  you  derive  your  subsistenoe; 
-when  I  beside  a  oity  with  whioh  you  oarried  on  a  profitable 
trade  I  doubtless  injure ; — ^I  subjeot  vou  to  losses  and  inoonyeni- 
enoesy  but  it  is  without  any  design  of  hurting  you.  I  onl^  make 
use  of  my  own  rights,  and  consequently  do  you  no  injustioe. 
But  that  limits  may  be  set  to  these  inoonTenienoeSy  and  that  the 
oommeroe  of  neutral  nations  may  subsist  in  as  great  a  degree  of 
fireedom  as  is  consistent  with  the  laws  of  war,  there  are  certain 
roles  to  be  observed  on  which  Europe  seems  generally  to  be 
•greed."* 

He  then  draws  the  ftmdamental  distinction  between  ordinary 
goods  and  contraband  goods.  Dner  criticizes  Yattel's  explana- 
tion of  belligerent  jurisdiction  over  contraband  as  a  conflict 
of  rights  in  the  light  of  an  observation  of  Lord  StoweU,  that 
there  are  no  conflicting  rights  between  nations  at  peace.  Yat- 
tel's  hypothesis,  Dner  contends,  is  completely  refuted  by  this 
diotum  of  Lord  Stowell.  It  is  in  jhct  difficolt  to  deny  that  the 
aooonnt  Yattel  gives  of  the  subject  is  inconsistent  and  self-con- 
tradictory. The  theory  of  a  conflict  of  ri^ts  cannot  coexist  with 
the  assumption— explidtiy  taken  by  the  Swiss  author — that  (he 
oarriage  of  contraband  is  prohibited  by  international  law. 

It  is  therefore  dear  that  the  exercise  of  the  belligerent  right 
to  intercept  contraband  in  tranmiu  derives  its  origin  from  a  mutual 
compromise— tiie  neutral  State  abandons  its  subject  who  conveys  Beeoneiliation 
contraband  to  the  penalties  of  the  law  of  nations  in  return  for  ^J^l^p^f 
forbearance  by  the  belligerent  State  to  make  the  act  of  the  neutral  T.  ELmllandl 
subject  a  eamu  heUi.    Professor  T.  E.  Holland  observes — 

**  The  rule  of  international  law  upon  the  subject  may,  I  think, 
be  expressed  as  follows:  *A  belligerent  is  entitled  to  capture  a 
neutral  ship  engaged  in  carrying  contraband  of  war  to  his  enemy, 
to  conflscate  the  contraband  cargo,  and,  indeed,  in  some  cases,  to 
confiscate  the  ship  also  without  thereby  living  to  the  Power  to 
whose  subiects  the  property  in  question  belongs  any  ground  for 
complaint.'^  Or,  to  var^  the  phrase,  *  A  neutru  Power  is  bound 
to  acquiesce  in  losses  inflicted  by  a  belligerent  upon  such  of  its 
subjects  as  are  engaged  in  adding  to  the  military  resources  of  the 
enemy  of  that  beUigerent.'  This  is  the  rule  to  which  the  nations 
have  consented,  as  a  compromise  between  the  rights  of  the  neutral 
State,  that  its  subjects  should  carnr  on  their  tnde  without  inter- 
raption,  and  the  right  of  the  bemgerent  State  to  prevent  that 
trade  from  bringing  an  accession  of  strength  to  his  enemy. 
International  law  here,  as  alwa^,  deals  with  relations  between 
States,  and  has  nothing  to  do  with  the  contraband  trader,  except 
in  so  far  as  it  deprives  him  of  the  protection  of  his  Government. 
If  authority  were  needed  for  what  is  here  advanced,  it  mi^ht  be 
found  in  Mr.  Justice  Story's  judgment  in  the  Santisrima  Trtntdad^ 

>  <«Dn^t  des  OenC  I  ill  c  til  s.  111. 
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ia  Fndimi  Vimm*B  mmrn^  of  1854»  mad  in  At  lUftMitW 
Um  Freoch  Gorerameiit  in  1898,  with  nArvMe  to  ^  OHB  oE  tb 
JVwN,  «Tliat  Um  nmrtnl  State  is  not  iwniiad  to  fomih 
Modiaff  of  Arms  and  oBunvaitkxM  bjr  Ha  aabjooti" 

••NoTthar,'*  prooaods  Pratawr  T.  K.  HoOaad,  <*{§  «1m  oanp 
of  ooatxabaad  anj  offoaoe  ftfpuaat  the  law  of  Saf^nd,  ataif  ^ 
Iwaod  hr  aay  ono  who  is  in  doabt  aa  to  tte  ftataaat  ta 
tho  laoid  Ungiiage  of  Locd  Weotborj  ia  «» ^parte  Ghftvam" ' 

After  pointing  oat  that  As 
ptohiUtod  hj  intomatuHuJ  law,  and 
Mr.  Jaatioo  Story's  jndgmant  in  the 
Wottbnrj  said — 


of  ooatrmhaBimii 
quoting  a  aaMft  6a 


LofdWol. 


MBtrsbuid 


iat«raAtioQal 
Uw  DOT  br 
kwolEaff. 


IVMoiliii 


«Itaka  tUa  paaMga  to  ba  a  Tory  oocraot  r^maeatatioa of  ti» 
praaot  atata  of  tha  law  of  England  alao.  For  if  a  BritUi  liir 
tmildar  bailda  a  Taanl  of  war  in  an  l^nglidi  port,  aad  «■ 
or  aqaipa  bar  tar  war  bond  JUe  on  hia  own  aooonnt,  ai  an  irtieb 
natobandtaa, 


^n^  or  oqvipa  nor  lor  war  ooaa  jioa  on  nis  o^rn  aooouni,  ■■  •«  ^^^ 

m  of  matobandtaa,  and  not  nndar  or  hj  Tirtaa  of  any  agnMi^ 

Vr  ,  nndaratanding,  or  oonoart  with  a  baUij»E«nt   Pbwer,  i»  af 

^^  UwfbUv.  if  aotinalNmd  Ala.  aendtlia8hiD.ao  armed  and  eqiipH* 


Sir  UPhilii- 
wan  COD- 
■id«r«deoQ- 

eootnbtad  la 
oAnee  bjr  ia- 
t«niatioii«l 
Uw. 


lawfully,  if  aoting  (oad/da,  aend  tbe  ahip,  ao  armed  and  eqvpH* 
Cor  aala  aa  maroJiandiaa  in  a  balligannt  ooontry,  *^  ^  ?| 
in  ao  doing  Tiolate  the  proTiatona  or  inonr  the  penaltiei «  v 
Foreign  Enliatment  Act  It  ia  tme  ^lat  under  the  poriaoi 
of  the  Act  of  the  16  &  17  Yiot  a  107,  her  Majeaty  haf  P^ 
hr  proclamation  or  Order  in  OoanoU  to  pr^bit  the  e^P"^ 
of  oartain  goods,  inolnding  arma,  ammvnition,  gonpowdaiv  as^ 
and  militanr  storea,  bnt  no  Order  in  Gounotl  or  FoclawKi* 
waa  made  in  the  tarma  or  nnder  the  apaoial  aathori^  of  tui 
atatnte."** 

In  a  oaaa  arising  out  of  the  OTants  of  the  Franoo-Pnusiaa  Witf' 
Sir  B.  Fhillimore  obaerred— 

*«  The  carrier  of  contraband  may  Tiolate  the  prodamatxoa  </df 
nantral  State  of  which  he  is  a  member,  and  diqpriTe  himaai « 
the  right  to  protection  from  her,  but  the  pnniabment  of  2ua  <>^ 
ia,  by  the  general  law  of  nations,  left  to  the  belligerent  whoiai 
the  ri^t  of  captnre.  The  oflenoe  is  not  oogmxabla  bj  ^ 
municipal  law  of  this  country."  ^ 

Sir  R  Fhillimore,  therefore,  considered  the  conTajaoo^  0> 
contraband  to  be  an  offance  by  international  law.  The  Caa^ 
Conaolidation  Act,  16  A  17  Vict  c  107,  s.  150,  to  which  Lc^ 
Westboiy  referred  in  Bx  parte  Ohayaaae,  waa  repealed  by  y» 
Customs  OcmaoUdation  Act,  1876 ;  oil  aohedole.  Bot  by  the  Cn^ 
and  Inland  BcTenne  Act,  1879,*  pt  1,  s.  8,  the  followixig  goou 

>  Timm,  NoTflmbar  89, 1904.  '  84  L.  J.  Bk.  27. 

'  4fMHi«ChATma8e,Ifif«OnuMbio61n,(1865)84L.  J.N.8.17,S0. 


«  TboIatenutioiud,(1871)3A.&B.8ai,836. 
•  Stat  42  4  43  Vict  e.  SI. 
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,y  by  piooUmation  or  Order  in  Gonnoil  be  prohibiied  either  ^^J^^^^Sf 
to  l>e  exported  or  carried  ooestwiee :  **  Arms,  ammunition,  and  ^^^^litioiiil 
gpcmpowderi  military  and  naval  stores,  and  any  artidles  whioh  eontnOMnd 
lier  Majesty  shall  judge  capable  of  being  converted  into  or  made  £J^^ 
luieftd  in  increasing  the  quantity  of  military  or  naval  stores.  Order  in 
provisions,  or  any  sort  of  victual  which  may  be  used  as  food  foe  ^S^'!^ 
man  ;  and  if  any  goods  so  prohibited  shall  be  exported  or  brought  Berenve  Act, 
to  any  quay  or  other  place  to  be  shipped  for  exportation  firom  the  1879. 
TJnited  Kingdom  or  carried  coastwise,  or  be  waterbome  to  be  so 
exjKyrted  or  carried,  they  shall  be  forfeited,  and  the  exporter 
or  his  agent,  or  the  shipper  <rf  any  such  goods,  shall  be  liable  to  the 
penalty  of  one  hundred  pounds." 

Although,  therefore,  the  carriage  of  contraband  is  not  normaUy 
prohibited  hy  municipal  law  in  this  country,  the  power  to  issue 
a  prohibition,  not  merely  against  the  carriage  of  artidles  which 
I        are  absolutely  contraband,  but  even  against  the  conveyance  of 
t        provisions  and  other  articles  ancipiiU  utiw,  is  conferred  by  the 
aborve  provision*    When  this  power  is  exercised  by  virtue  of 
[        a  statutoiy  provision,  or  otherwise,  the  municipal  law  of  this 
'        ooantry  will  take  cognizance  of  the  conveyance  of  contraband. 
^.        Bat  it  appears  from  the  remarks  of  Lord  Westbury,  in  the 
f        oase  above  referred  to,  that  the  proclamation  which  is  required 
i        to  06t  the  Oustoms  and  Inland  Bevenue  Act,  1879,  pt  1,  s.  8, 
in  operation  is  not   the   regular   and   normal  Declaration  of 
Nenftrality  issued  by  the  British  Ghyvemment  at  the  commence- 
men-t  of  a  war  between  foreign  States.    A  perusal  of  the  several  Qnestioa 
lettors  Historicns  wrote  on  the  subject  of  contraband  of  war  seems,  wh«ther  Hi»- 
on  tlie  whole,  to  justify  the  eondusion  that  he  cannot  be  included  ^tediueoii- 
[         among  those  writers  who,  like  Professor  T.  K  Holland,  afibrm  doding  ear- 
that  the   carriage   of  contraband   is   not   an   offence   <^g*^i^SJSS^2not 
international  law.    The  indecisive  attitude  which  he  assumed  an  offence, 
f  on  the  point  was  in  the  main  due  to  the  foot  that  in  1863 

'  the  validity  or  invalidity  of  insurance  on  a  contraband  voyage 

had  never  been  speciftoally  decided  in  an  English  court  of  justice. 
^  It  is  now,  however,  clear  that  the  point  has  been  decided  in  the  Brlawof  Bne- 

affirmative.^    The  action  of  Buy$  v.  Boffol  Eosehai^  AMturameeUnAwAkjoa 
Oorporaium  was  brought  to   recover   for   a   total   loss   of  tbe^^^™^ 
steamship  Doelfwk  by  capture  on  a  valued  policy  covering  war  TiUd. 

>  The  fdOowing  maj  gire  Kme  idea  of  the  difference  between  the  Tiew  that  was 
fonnerlj  entertained  and  the  preeent  new  on  this  sabjeet  Bir  James  Allan  Park 
considered  insarances  vpon  contnband  transactions  necessariljToid  (Park  on  ''Mar. 
Ins.**  (1848),  531,  548).  Ur.  Jnstice  Btorj  held  nndenniten  were  not  liable 
imleas  object  d  myage  disclosed.  Axnoold  obssiiea  that  **  the  carnage  d  contra- 
band goods,  or  Tojages  in  breach  of  blockade,  are  not  considered  illegal  (bj 
nnmieipal  law),  and  it  neeessarilj  follows  that  inanrances  on  such  goods  or  fojages 
are  not  illegal  **  C*  Marine  Ins.,"  toL  iL  s.  760,  ed.  1901> 

2  f 
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rkka.  The  •iaAiiier,  whioh  wms  oKtrjin^  a  mxgQ  of  aoH  ad 
aamonitioii  dottiMd  for  the  King  of  Abjannia,  who  wm  tba 
at  wsr  with  the  Italiaa  Qaremmeiit^  waa  oaptmod  hj  aa  Itabn 
n  August  8,  1896.  Aflor  the  oomsMaonMBt  of  ^ 
the  TMtel  WM  oondcmned  hj  a  priao  court  ti  ioae, 
but  she  WM  ristorad  befofe  trial  in  April  next  year  en  ^ 
ground  that  tho  war  waa  OTor.  The  ooort  held  tiia  dafaaiiMrti 
liaUe  on  tha  ground  that  Oe  righta  of  tlie  partiaa  ara 
tainad  in  the  aotiona  aa  at  the  data  of  tha  writ.'  It  j 
to  note  that  a  peruaal  of  the  long  line  of  aothoritieB  cited  I7 
Collina,  ILB.  (then  Ocdlina,  J.),  fuUy  warranta  the  ooadwoa  of 
Hiatoricua,  that  no  oaaa  had  decided  tha  Talidity  of  a  poliej 
of  inauranoe  in  contraband  gooda  in  thia  eouatry.  B«t  tii» 
important  and  Tery  learned  deoiaion  ol  tha  Maater  of  tha  BoUi 
in  A^  T.  Bofol  Baockmffe^  eta,  haa  finally  act  die  qMtki 
at  reat,  and  haa  eatabliahed  the  Taliditj  of  a  policy  of  iManaa 
on  a  o(»traband  tranaaotion.  Another  and  no  lem  ii^ortoit 
oonaaquence  of  the  aAdr  of  the  Doeffwk  ia  that  it  haa  permaaflatif 
the  dootrine  of  cootinuoua  Toyage  grafted  on  tha  law  of  oontn- 
band*  It  haa,  howerer,  bean  aeen,  from  tha  remarka  of  Sr  W. 
Grant.  MJS^  in  the  caae  of  the  WOUm,  (1806)  5  Sob.  385,  4K 
referring  to  the  caae  of  the  JSo^  that  there  aziata  aome  gnni 
far  auppoaing  that  the  doctrine  of  oontinuoua  Toyage  waa  aeiv 
conaidered  inapplicaUe  to  the  law  of  contraband,  in  &pto  d  ^ 
atatementa  in  Hall*  and  Boyd'a  Wheaton*  to  the  oontzmiy. 
Mr.  W.  K  From  the  point  of  Tiew  of  intematiocial  law  it  la  matanal  to 

2^5^^{;g^  recollect  that  the  late  Mr.  W.  R  Hall,  differing  from  Fioimot 
T.  R  Holland,  apeaka  of  «« the  oiBdnce  of  tranap<^ting  contcabtti 

gooda."* 

But  Mr.  W.  R  Hall  alao  employa  an  argument  whioh  aogga^ 
the  other  view.  He  twice  inaiata  on  the  doctrine  that  conti*^ 
gooda  are  aeiced  by  a  belligerent  beoauae  of  thmr  noxioua  qiiiUttf>i 
beoauae  of  their  nature,  and  not  from  the  fact  of  tranaport  or  v0 
act  of  the  peraon  oarrying  them.  But  ihia  ia  to  condnde  in  ^ 
many  worda  that  the  carriage  of  contraband  ia  not  an  oSeaa 
by  international  law.  An  olfonce  impliea  the  oommiarion  of  ia 
act  by  an  intelligent  peraon.  Inanimate  commoditiea  oani^ 
commit  offencea  or  incur  penal tiea.  Again,  aince  Kr.  W*  E.  ^ 
conaidera  that  contraband  gooda  are  not  aeized  becauae  of  the  ^^ 
of  the  peraon  conyeying  them,  it  ia  clear  that  the  latter  doee  oo« 

incur  a  penalty  becauae  he  ia  doing  any  wrong. 
Mr.  HaU  alao  apeaka  of  the  right  of  the  belligerent  to  mtenjepi 

>  2VaMt,  June  1,1887. 

s  **  IntaiMitioiiAl  Law,"  ith  ed^  i^  691, 095  and  note. 

'Ibid^4thed.,p.685.  «  lbUL,4thed.,pt  iT.cT.p.e9A;  5Ui«dof^ 
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ccmtraband  as  *<  a  privilege."  It  is  hardly  oonBonant  with  the 
normal  nae  of  language  to  describe  the  right  of  an  injured  person 
to  exact  reparation  as  a  privilege.  If  the  belligerent's  right  to 
intercept  is  a  privilege,  the  conveyanoe  of  contraband  cannot  be 
consid^ed  as  an  offence  by  international  law.  The  criticism 
passed  by  Professor  T.  E.  Hslland  on  the  language  of  the 
Proclamation  of  Neutralityi  that  persons  engagiug  in  contra- 
band trade  incur  the  high  displeasure  of  the  sovereign,  recalls 
a  criticism  passed  in  the  House  of  Lords  in  the  seventeenth 
century  on  the  definition  of  a  pirate  as  haatis  humani  generii.  The 
question  was  whether  ships,  to  which  James  II.,  after  his  expul- 
sion both  from  England  and  Ireland,  had  granted  letters  of  marque, 
were  pirates  or  privateers.  Some  lawyers  with  Jacobite  sympathies, 
having  argued  that  such  vessels  could  not  be  pirates,  because  a 
pirate  was  ho$ti$  humanis  generis^  it  was  objected  to  by  one  of  the 
lords,  who  had  sent  for  the  civilians,  that,  if  that  were  so,  no 
one  could  ever  have  been  a  pirate.  In  the  same  way  it  might  be 
asked,  if  a  subject  who  conveys  contraband  to  a  belligerent  is  one 
who  incurs  "the  high  displeasure**  of  the  neutral  sovereign, 
whether,  in  fact,  such  a  penalty  had  ever  been  incurred. 

As  far  as  the  municipal  law  of  this  country  is  concerned,  the 
offence  of  conveying  contraband  is  unknown.  But  it  is  quite 
another  thing  to  assert  that  the  conveyance  of  contraband  is 
no  offence  by  international  law.  This  conclusion  seems  to  differ 
little,  if  at  all,  from  that  of  Httbner,  who  considered  that  nothing 
could  be  contraband  if  the  neutral  State  supplied  both  belligerents 
impartially.  But  Professor  Despagnet  of  Bordeaux  holds  as 
clearly  as  Professor  T.  K  Holland  that  the  carriage  of  contra- 
band is  not  an  offence  against  international  law.  The  former 
observes,  **  La  saisie  de  la  contrebande  de  guerre  6tant  une  mesure 
de  protection  de  la  part  des  Etats  bellig^rants  et  non  la  punition 
tfundeUt.*** 

In  connection  with  Professor  T.  K  Holland's  expression  that  the  Historieat 
phrases  of  the  Proclamation  of  Neutrality  are  of  the  nature  of  ^^*^T.B. 
••misleading  rhetoric,"*  it  is  interesting  to  recall  Historicus' J^Sje'S 
observation  that  if  international  law  prohibited  the  sale  of  con-  ProcUumation 
traband  on  neutral  territory,  the  Queen's  proclamation  was  **  a  ^  ^*"*^^- 
most  mischievous  fraud  on  her  Majesty's  subjects,"  because  it 
merely  stated  that  the  conveyance  of  contraband  was  prohibited 
by  international  law.^    But  as  Historicus  totally  differed  from 
Hautefeuille  and  Sir  B.  Phillimore  on  this  point,  he  clearly  did 

^  Cf.  **Conn  de  Droit  Intenutioiul  PabUo,"  2*  red.,  p.  718. 
'  Timet,  Norember  29, 1904. 

*  Letters,  <*  Intematioiua  Law,"  **Oii  Nentral  Trade  in  Contraband  of  War,** 
p.  181. 


Digitized  by 


Google 


486 

not  cauaim  the  TfwtbaJHj 
6mkL  On  the  ooDtEuy,  ia  tins  jiMgw  HIIib'w  ^«to<<ft» 
hngmge  of  the  PWinlaiintinB  of  Hgrti»li*y  ntef  of  uwinrii 
tioii«*n  the  mote  nmailaUo  M  Ao  idwtial  fhoM  km  is- 
omried  the  dMepprotetioo  of  Tnbm*  T.  K  Hnilmil  SrW.Y. 
Hunooort  obserrad — 


•^Thamaiiriioaiewitp  flus doooMBi  kMiw  wlMi «li»  W 
natkms  wm.  Who  does  not  aat  at  m  i^anoe  tluii  the  dootoe 
of  tlio  dnty  of  neotiab  and  the  remoonbility  of  m^ 
gOT«nunanta  it  preoiael j  tbat  idiich  is  laid  down  in  the 
mntborities  to  wUoh  I  hare  nfemd?  Wbai  her  MMiy'i 
■objaott  are  warned  againat  ia  the  miryiDf  erf  oootnlaM  to 
the  beUigerent,  not  the  tiade  in  eontnbaad  wxtiun  tiitfr  m 
territory.  It  la  preoteelj  the  definition  of  Bynkenhodc,  «M 
laote  T^amoa,  tine  fraiiae  ▼endimna.'  It  is  the  trnspoitHKn 
and  not  the  traffic  which  ia  nnlawfoL  The  nature  <tf  the  peu^ 
ia  pointed  out  with  equal  QJeamei  and  oorveoineeB,  vis.  the  i^ 
drawal  of  the  Qneen'a  protection  from  the  oontrahand  on  ^^8  m 
to  the  enemy,  and  an  abandonment  of  the  anbjeot  to  tiie  openn* 
of  belligerent  rights.**^ 

>  LctUn,  ••Intvaaiioaia  Law,"  «Qn  Neatnl  T^cade  ia  CoatnbiBd  d  Wa;' 
^188. 
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TTie  Case  of  the ''  Caroline^  the ''  Alabama!'  "  FUmda '' 
(or  ''Oreto''),  '' Akxcmd/ra,''  mid  the  ''Caroline"' 
(1837). 

It  ii  here  proposed  to  make  some  reference  to  the  departure 
of  the  oonfederate  omiflen  firom  the  Mersey  deriyed  from  a 
contemporary  aocount  in  the  2VMet»  and  to  the  oase  of  the  Caroline 
<1837)- 

Sir  B.  Fhillimore  thus  briefly  desoribes  the  earlier  oase  of  the 
CkuroUme  (1837)— 

*<  Daring  the  distnrhanoes  in  Upper  Oanada,  in  the  winter  of 
1837,  a  steamboat  called  the  Oarofine^  belonging  to  an  Amerioan 
owner,  had  been  actively  engaged  in  conveying  arms  and  stores 
from  the  American  side  of  the  river  to  the  Canadian  rebels,  who 
were  in  possession  of  Navy  Island,  and  had  be«i  boarded  in  the 
night-time  by  a  perty  of  Canadian  loyalists  while  she  was  lying 
within  the  jnrisoiction  of  the  territoi^  of  New  York,  set  on  fire, 
aent  down  the  stream,  precipitated  over  the  Falls  of  Niagara,  and 
dashed  to  piecss."^ 

Other  developments  of  this  case  have  been  disonssed.  The 
destruction  of  the  OaroUne  exhibits  a  very  dose  parallel  to  the 
destruction  of  the  Florida  in  Bahia  harbonrs  by  the  Federal 
warship  WachnmeU.  Further,  the  well-known  circamstance  that 
the  Florida  and  Alabawui  were  called  pirates  finds  a  precedent  in 
the  language  of  Mr.  Fox,  the  British  Ambassador  at  Washington 
in  1837,  who  described  the  OaroUne  to  the  American  Minister  of 
Foreign  Affairs  as  a  piratical  vessel.  Both  in  the  oase  of  the 
OaroUne  of  1837,  and  the  Florida  in  1864,  a  vessel  engaged  in 
operations  of  rebels  was  destroyed  in  the  territorial  waters  of 
a  neutral  State.  But  Sir  B.  Fhilliinore  shows  that  the  United 
States  were  considerably  in  fault  in  the  oase  of  the  OaroUne.  The 
British  Ambassador  complained  that  not  only  were  the  authorities 
at  New  York  unable  to  maintain  jurisdiction  at  the  point  where 

t  Fhmiinore»f«IiiteniatioiuaLsw,'*ToLiU.8.88,p.50. 
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the  OaroUme  wm  ftttMked,  bat  eTen  tliat  they  hid  allowed  kr 
erew  to  carry  off  oannon  belonging  to  the  State,  with  ilie  oVjeet 
of  employing  it  against  the  foroes  of  the  Qneen  in  Ouu^ 
Althoagh  at  the  time  the  Neatrality  Aot  of  1818  was  in  fbro 
in  the  United  States,  a  piece  of  legialatiai  panegyrind  hj  Mi. 
Canning,  no  proceedings  under  it  appear  to  have  been  institiitod 
against  those  who  dispatched  and  fitted  out  the  yeasel  Theve 
can  be  no  donbt  that  the  oiroamstances  attending  it  coostitatod 
a  gross  infraction  of  neutrality,  only  to  be  rivalled  by  the  Jamesn 
Baid  of  1895-96.  Sir  B.  Phillimore  deduces  from  ilie  affur  of 
the  Oardme  the  rather  startling  conolnsion  that  States  oiganiced 
nnder  the  Federal  system  are  incompetent  to  discharge  inta^ 
national  obligations. 

The  circnmstances  attending  the  despatch  of  the  famoJiBAkhtm 
are  as  follows.  In  a  speech  delivered  by  the  late  Earl  of  Selbond 
w^ien  Soliaitor<}eneral  in  the  House  of  Commons  he  stated— 

**  On  the  let  of  July  the  Commissioners  of  Customs  made  titeir 
report  to  Lord  Bussell  [about  the  Aldbamd].  They  said  it  m 
CTident  that  the  ship  was  a  ship  of  war.  It  was  believed,  and 
not  denied,  that  she  was  built  for  a  foreign  Government;  ^^^ 
builders  would  give  no  information  about  her  destinatioD,  and 
the  Commisdoners  had  no  other  reliable  source  of  infonnatioii  oa 
that  point.'' 1 

Inasmuch  as  the  seisure  of  the  Oreio  was  due  to  the  repie- 
sentations  of  the  American  Ambassador,  it  is  interesting  to  xeoall 
the  fact  that  one  Oranatelli  was  tried  on  Uie  5th  of  July,  1849, 
at  the  Central  Criminal  Court,  before  Cdtman,  J.,  for  fitting  oit 
in  this  country  ships  of  war  to  be  employed  against  the  Gavem- 
ment  of  the  King  of  Naples  in  Sicily.  The  defendant  wai 
acquitted.  The  case  is  not  reported,  but  was  mentioned  hj 
Pollock,  C.6.,  during  the  voluminous  and  lengthy  argument  in 
Aiiome^General  v.  SiUem,  (1863)  2  H.  A;  C.  431,  464. 

The  Alescandra^  the  vessel  in  question  in  the  latter  case,  whioh 
came  before  the  courts  during  the  American  Civil  War,  was 
released  after  having  been  seised  by  an  officer  of  Customs  in  Li▼e^ 
pool  at  the  Toxteth  Dock  on  the  5th  of  ApriL  Sir  J.  F.  Stephen 
observes  of  this  trial  that  a  mass  of  international  law  sappoaed 
to  be  connected  with  the  Foreign  Enlistment  Act,  1819,  was  dis- 
cussed at  it.  The  ground  of  the  release  of  this  vessel  was  that 
an  incomplete  equipment  did  not  come  within  the  Act  It  seems, 
further,  to  have  been  considered  that  an  unarmed  vesael  was 
merely  contraband,  and  nothing  more,  and  that  as  there  was 
no  international  law  prohibiting  the  supply  of  contraband,  there 
was  no  infraction  of  neutrality  committed  in  building  the  vessel 

>  Hanaard'a  **  Farliimentaiy  Dehfttes,"  toL  efaoc  p.  5a 
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The  oommander  of  her  MajeBty's  ahip  MajeiHe^  stationed  at  Liver- 
pool, stated  that  the  Alexandra  was  oertainly  not  intended  for 
meroantile  purposes ;  that  she  might  be  nsed  as  a  yacht,  and  was 
easily  oonvertible  into  a  man-of-war. 

Even  after  the  revolution  that  has  taken  plaoe  in  shipbuilding 
during  the  last  forty  years,  the  same  doubt  may  exist  whether  a 
vessel  under  oonstruction  is  intended  for  warlike  or  pleasure 
purposes.  Warships  disguised  as  yaohts  appear  to  afford  the 
only  instanoe  wiiere  an  article  can  be  ancipiHs  utua^  the  alter- 
native use  to  the  belligerent  use  being  luxury.  As  a  general 
rule  articles  of  pleasure  are  universally  excepted  from  the  taint 
of  contraband,  this  being  one  of  the  few  certain  data  in  the 
question  of  contraband.  But  a  yacht,  easily  convertible  into 
a  man-of-war,  which  was  forty  years  ago  regarded  as  merely 
contraband,  may  now  be  treated,  in  the  light  of  the  Geneva 
Award  and  legislation  on  the  subject  of  Foreign  Enlistment,  as  an 
article  whose  construction  or  despatch  gives  rise  to  international 
consequences  in  time  of  war.  It  is  interesting  to  recall  as  an 
instance  of  Mr.  Canning's  prescience,  that  he  extended  the  doctrine 
prohibiting  the  despatch  or  equipment  of  vessels  in  neutral  ports 
intended  for  belligerent  use  to  steam  yaohts  and  vessels  which 
might  be  afterwards  converted  into  men-of-war.^  It  is  not 
usual  to  cite  as  an  instance  of  Mr.  Ganning's  statesmanship  an 
anticipation  of  the  grave  consequences  to  this  country  which  arose 
out  of  the  troubled  events  of  the  American  Civil  War  by  the 
depredations  of  confederate  cruisers.  Yet  as  they  were  all  vesselB 
answering  the  description  of  steam  yachts,  his  views  on  this 
subject  may  fairly  be  said  to  rival  in  foresight  his  confidence  in 
the  future  of  the  Union. 

It  is  further  of  interest  to  note  the  signal  efficacy  of  the 
presumption  as  to  evidence  in  the  case  of  an  illegal  ship 
introduced  by  section  9  of  the  Foreign  Enlistment  Act,  1870. 
In  1863,  when  no  such  onus  was  incumbent  on  the  shipbuilder, 
the  executive  could  obtain  no  information  as  to  the  destination 
of  a  ship  under  construction.  This  is  made  conclusive  by  the 
excerpts  from  the  Parliamentary  Papers  given  in  the  report 
of  AUomey-Oeneral  v.  SUUm,  (1868)  2  H.  &  C.  431,  466,  467. 
The  Commissioners  of  Customs  in  Liverpool  had  no  informa- 
tion either  in  the  case  of  the  Alabama^  Flanda^  or  Alexcmdra  to 
give  to  Lord  Bussell  which  might  throw  any  light  on  the  desti- 
nation of  the  vessels.  How  totally  different  a  state  of  affidrs  now 
exists  can  be  inferred  from  the  leading  article  in  the  Time$  on 
the  letter  of  Messrs.  Yarrow  that   appeared   in  its  columns, 

>  Cf .  ilttoriMy-OatMral  t.  BiOem,  (1868)  2  H.  &  0. 431, 466,  and  note  referring 
to  ICr.  Hnakinon't  fpeeches,  yoL  iii   .  550. 
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Dooembar  8,  1904.  Appweoily  the  exeoatiTB  wwe  notifiad  on 
DO  las  than  firar  aepaiate  dates  of  all  the  oiroamataiioea  attending 
the  aale  and  despatoh  of  the  Oairolme.  (Ibid.)  It  ia  aatiafiBotorj 
to  ooiiolnde  that  the  eibct  of  the  enhanced  atxingenqy  of  legidir 
tion  on  the  subjeot  of  Foreign  Enlietment  ia  indireotly  to  relieva 
the  ahipboildar,  whoae  trade  ia  embanaaaed,  of  any  liabili^  to 
either  forfeltme  or  other  prooeedings  nnder  tha  Aot  of  1870. 
By  giTing  notioe  he  rida  himaelf  of  liability. 
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ITie  Case  of  the  "  Caroline*^  International  Law,  the 
Foreign  Enlistment  Act,  1870,  and  the  "  Alabama.*' 

With  refiaieiioe  to  the  all^^  pniohase  of  a  British  torpedo 
boat,  dkgiiised  as  a  yaoht,  from  a  shipbuilding  yard  in  the 
Thames,  the  following  contemporary  aooonnt  of  the  despatch  of 
the  Alabama  in  July,  1862,  from  the  Mersey,  may  be  of  some 
interest  The  aooonnt  appeared  in  the  Liverpodl  Daily  Pott^  and 
was  transcribed  in  the  Tiw^es^  January  15, 1863 : — 

"On  the  29th  of  July  last  the  <290'  (as  ih»  Alabama  was  at 
first  called),  with  a  party  of  ladies  and  gentlemen  on  board,  left 
her  anohoraee,  and  spent  the  day,  till  3  p.m.,  in  crtiising  about 
tiie  bay  of  llverpool,  when  the  nassengers  were  put  on  IxMffd  the 
tender,  and  the  vessel  proceeded  to  Moelfra  Bay,  dose  to  where 
the  Bojfol  Charter  was  lost,  where  she  anchored  about  8  p.m. 
The  next  day  she  spent  in  securing  everything  for  sea.  A  tuK 
arrived  at  5  p.m.  with  a  lot  of  men  to  complete  the  crew,  and 
from  that  time  till  2.30  a.m.  of  Thursday  (July  81)  was  occupied 
in  shipping  the  crew.  As  soon  as  this  was  completed  the  *  290 ' 
steamed  on;  at  the  rate  of  fourteen  knots  an  hour,  round  the 
north  coast  of  Ireland,  arriving  at  her  destination,  Porto  Fraya 
Bay,  Terceira,  on  Sunday,  August  10,  making  a  voyage  of  ten 
days.  The  commander  of  the  *290'  was  Captain  Mathew  J. 
Butcher,  B.N.B.,  who  was  the  onlv  person  who  appeared  in  an^ 
of  the  diip's  business  to  others  than  the  builders.  Again,  it  is 
said  the  *  290'  had  a  set  of  English  papers  and  other  presumptive 
proo&  of  her  neutrality,  in  the  face  of  which  it  might  have  oeen 
difficult  for  a  captor  to  have  acted.  So  far  is  this  firom  beinff  a 
fEtot,  the  * 290'  had  no  papers  whatever,  having  left  without  ue 
formality  of  clearing  at  the  Customs.  .  .  .  This  celebrated  vessel 
will  give  a  good  account  of  herself  if  she  is  overhauled  by  any  of 
the  United  States  ships  of  war.  She  has  proved  herself^  whether 
under  sail  or  stdam,  a  marvel  of  marine  architecture ;  but  that  is 
only  what  one  would  expect  to  find  frcon  the  fiune  so  justly 
aomeved  by  her  builders.  One  of  the  pluckiest  things  ever  done 
was  the  removal  of  the  ArieP$  valve,  thus  rendering  the  ship 
entirely  at  the  mercy  of  her  captor.    We  may  state  HiBi  the 
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.IrMwMlmiUliyOoBBodaraVaadariAi  m  m  jwM^nikk 

he  0UD6  OTW  to  iBngiiwl,  aad  mm 

k  a  Ml«r  ddp  to  the  VmmitMM, 

fmimi  alMiMn  in  Oe  Uutod 

rwe  with  wfakh  the  Arid 

AUbtmm  !■  «  spleodid  otmfL    We  <m^t  to 

and  orew  of  thie  Cmdow  wmnhip  ara  not*  as  baa  beoi 

the  aoam  of  the  earth.    The  oAoen  an^  aaa j  of        . 

pliahed  gentlemen,  and  from  preiruNM  eiq>e»iflnoe  wellipfcttc 

work  aa  iiaTal  oAoera,  whfle  the  erow  oooaiat  fer  ths  atf*^ 

of  old  maa-of'War'a  men  and  men  wlio  bsre  aerred  iatkw^ 

MaTal  Beaerre.    The  ilia6aM  k  aaimlied  witk  ooal  hj  1 1^ 

relaT  of  Am,  which  take  out  uiter  hmpaeAm  the  1V7  v 

WebhooaL-* 


Many  of  the  ohornnrtiiwea  attending  the  departon  d  « 
J/aftawa  raprodaoed  themaelTw  recently,  aaaiiiaiiig  thseoan^ 
theaoooantintheSnHait,NoTember22,26,19a4i.  TheOavliM^ 
the  Thamea.  ac  the  iUa&OM  left  the  Money,  aiapdaed  ai  aphi*^ 
boat,  and  preanmaUy,  like  the  Alnhama,  witbovt  pepn  ^ 


oizoimietanoe  that  at  noon,  October  6,  the  OmroKme  alutad  d^ 

Ia»m1  ««-tvfluaa«eiliA«^ 


the  Thamea  at  twenty-two  knots,  followed  forty  miaatei 
a  riTer  poUoe  boat,  may  be  compared  to  an  inoident  « 
at  the  departure  of  the  fomoniJIoriia&oai  HtbMaatjiA^ 
1862.  lEr.  Adama  made  repreaentationa,  nt  a  printe  iiftj^ 
with  Lord  Boaeell,  Maroh  22,  1862,  the  ▼ery  ^7  ^  ^ 
aailed,  which  might  hare  led  to  her  detention  in  theMemr  »«* 
had  not  already  cleared.  Again,  the  OaoUae,  like  the  JMe^*^ 
nnarmed  when  the  departed  fkom  the  ahoraa  of  this  t0f^ 
and  had  neither  reoeiTed  her  fighting  orew  ncnr  eoaumrmt^ 

Eren  if  the  fiMrta  are  correotly  stated  by  the  3!^^iaaf,ititten^ 
clear  that  there  has  been  any  offence  against  ^^""'^^'^^ 
Mr.  W.  B.  Hall,  after  pointing  out  that  the  naage  on  tiM  wP 
is  only  in  oonrae  of  growth,  0I 


«« That  in  the  meantime  a  ship  of  war  may  be  bnilt  end  «<^ 
to  the  order  of  a  bellig^erent,  and  deliyered  to  him  ooteVfe  na^ 
territory  ready  to  reoeiTe  a  fighting  orew;  or  it  may  be  ^^^ 
to  him  within  each  territory,  and  may  issae  aa  beUigerBO*^ 
perty,  if  it  is  neither  commissioned  nor  ao  manned  asto  »>^ 
to  coDimit  immediate  hostilities,  and  if  there  ia  not  good  i^ 
to  belieye  that  an  intention  exists  of  making  soeh  fwiinm^ 
of  the  neutral  temtosy  as  has  been  before  indLoated."  ^ 

The  case  of  AUof%«^43hikend  ▼.  aOUm,  (1863)  2  H.  *  ^'^}' 
decided  that  an  unarmed  yessel  was  not  within  the  I^ 
Enlistment  Act,  1819.  In  spite  of  the  acquittal  of  one  ixf^, 
in  JB.  T.  SamSomd,  (1887)  56  L.  T.  526,  it  cannot  be  ssid  tb*^  ^ 

1  Hairf««Iiiten«*ioaalLsw,''4th6d^p.689J 
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:^  IB  an  inferenoe  from  the  later  Act  of  1870,  which  has  made  it  a 

^-x  orime  to  build  a  ship. 

:  2  '  The  oiroaxnfltanoe  aboTe  stated  that  the  Alabama  was  supplied 

^'  with  regular  relays  of  the  best  Welsh  ooal  recalls  the  fact  that 

"^  Lord  Lansdowne  has  recently  addressed  a  letter  to  the  Chamber 

^  of  Shipping  of  the  United  Kingdom,  to  the  Association  of  Chambers 

of  Commerce  of  the  United  Kingdom,  and  to  other  associations, 
.1  r  warning  them  that  British  yessels  supplying  the  Bnssian  fleet 

.-.  with  coal  might  render  those  concerned  to  liability  nnder  the 

r  Foreign  Enlistment  Act,  1870,  s.  8,  ss.  (3)  (4).    It  is  an  infer- 

c  ence  from  the  decision  in  the  case  of  the  International^  (1871) 

^''  3  H.  &  E.  321,  that  a  ship  employed  in  the  serrice  of  a  foreign 

belligerent  State  to  lay  down  a  submarine  cable,  the  main  object 
..  of  which  is,  and  is  known  to  be,  the  snbeeryiDg  of  the  military 

^  operations  of  the  belligerent  State,  is  employed  in  the  military  or 

naval  service  of  that  State  within  the  meaning  of  the  Foreign 
Enlistment  Act,  1870.  But  to  supply  the  squadrons  of  a  bel- 
ligerent at  sea  with  coal  would  appear  to  constitute  a  more 
obvious  interposition  in  the  war  by  a  neutral  than  to  assist  in 
laying  a  submarine  cable  to  subserve  military  operations. 
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APPENDIX  D. 

The  Foreign  Enlistment  Act,   1870,  and  Coating  tk 
Baltic  Fleet  with  Welsh  Coal. 

A  Qumsiv  of  grefttinterect  ariaee  in  oonneotion  with  tba  fici,that 
a  large  fleet  of  (Serman  yemtiB  is  engaged  in  supplying  WdA 
ooals  to  the  Bnssian  fleet  As  will  be  seen,  eadh  an  act  wai  pnh 
hiUted  even  by  the  Foreign  Enlistment  Act  of  1819,*  iriiiohwtf 
&r  le«  stringent  than  the  Aot  of  1870.  The  Foreign  Enlisbnait 
Aot  of  1870  applies  to  foreigners,  whether  in  the  United  Kingdoa 
or  the  Qoeen's  dominions.*  A  (German  steamer,  the  Ocgftam  W. 
MmmM^  has  aooordingly  been  detained  at  OardifL 

The  status  of  a  German  Tossel,  following  the  Baltic  Fleet  to 
snpply  it  with  ooal,  seems  peculiarly  open  to  qneetion  in  view  of 
the  bot  that  German  Tessds,  throoghont  the  war,  have  been  oon- 
tinnslly  sold  to  the  Bnssian  GoYemment  to  be  oonverted  into 
anxiliaiy  omisers.  In  BmrUm  t.  PinkerUm,  (1867)  L.  B.  2  Exoh. 
340,  84d»  344,  when  a  British  yessel,  before  and  during  ihewtf 
between  Peru  and  Spain,  aoted  under  the  directions  of  two 
PsruTian  rams,  Kelly,  GJB.,  obserred  that  suoh  a  Teseel  wii 
almost  exactly  in  the  same  position  as  one  of  the  Peruvisn  wir 
▼easels  she  accompanied,  and  was  doing  much  more  than  merelj 
oanying  contraband  of  war. 

A  German  ressel,  therefore,  whioh  follows  the  Baltic  Fleet  to 
supply  it  with  coal,  seems  to  become  a  tender — ^in  other  word^ 
a  ship  of  war.  In  1863  the  United  States  merohant-ship  Omrad 
was  captured  by  the  Alabawuu  Her  name  was  changed  to  Oie 
ZWooIooeo,  and  an  officer  and  ten  men,  with  two  rifle  twel^e- 
pounder  guns,  were  put  on  board,  but  her  cargo  of  wool  wsb  not 
unshipped.  She  was  then  taken  to  the  Oi^  of  Good  Hope,  tfid 
the  captain  of  the  Alabama  requested  that  she  should  be  admitted 
into  Simon's  Bay  as  a  tender  of  his  vessel ;  in  other  wordBi  tf 
a  ship  of  war.    The  Attorney-General  of  the  colony  gave  it  ee  Us 

>  Bmitm  t.  PMeriim,  0367)  L.  R  2  Ezch.  840. 

>  Gf.  « the  genanl  rakt  ol  eoastraetkn,''  bud  down  by  Lord  Bnasell  of  JESkf^t^ 
L,CJ^  iikB,9.  Jammm,  (1896)  2  Q.  B.  425, 430. 
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opnion  tbat  she  had  been  gnffloiently  set  fortti  as  a  Teasel  of  war 
to  justify  the  local  authorities  in  admitting  her  as  snch,  and  that 
her  real  charaoter  oonld  only  be  determined  in  the  oonrts  of  the 
captor's  country.  She  was  allowed^  therefore,  to  enter  the  port  and 
obtain  provisions.  On  the  26th  of  Deoember,  1863,  the  TutealooBa 
again  put  into  Simon's  Bay,  and  was  this  time  seized  by  the  looal 
authorities.  This,  however,  was  considered  unjustifiable  by  the 
Home  Government.  Whatever  the  character  of  the  ship  might 
have  been  during  her  first  visit,  she  was  treated  as  a  ship  of  war, 
and  was  therefore  entitled  to  expect  the  same  treatment  again, 
tinlesB  she  received  warning  that  a  different  course  would  be 
pursued.  Accordingly,  orders  were  sent  out  to  release  and  deliver 
her  up  to  some  Oonfederate  ofKcer ;  but,  as  a  matter  of  fi^t,  she 
was  never  delivered  up  to  that  Gk)vemment.^ 

The  Tribunal  of  Arbitration  held  at  (Geneva,  September  14, 
1872,  decided  with  regard  to  the  tenders  of  the  Alabama  and 
Florida — 

*'And  so  far  as  relates  to  the  vessel  called  the  Tiucaloosa 
(tender  to  the  AUbama^t  the  Okurence^  the  Tae(mjfj  and  the  Areher^ 
each  tenders  or  auxiliary  vessels,  being  properly  regarded  as 
accessories,  must  necessarily  follow  the  lot  of  their  principals, 
and  be  submitted  to  the  same  decision  which  applies  to  tnem 
respectively." 

The  German  vessek  supplying  the  Baltic  Fleet  are  auxiliary  According 
vessels,  and  it  does  not  seem  at  all  conclusive,  from  the  case  o^^.^^|^0er- 
the  TttBoalooiOf  that  such  vessels  may  not  commit  an  infraction  of  man  Teesels 
neutrality,  irrespective  of  the  action  of  the  ships  to  which  they  SL^E^^^^S^ 
are  attached.  <iHth  coal 

In  the  highly  exceptional  circumstances  of  the  late  war,  where  >^«°^'^'>^U(^ 
neutral  vessels  were  acting  as  tenders  or  auxiliary  vessehi  to  a  belli-  ^ 
gerent  fleet,  an  irritating  incident  might  have  arisen,  not  between 
either  of  the  belligerents  and  a  neutral  State,  but  between  neutral  ;^^e^^'' 
States.  Atthefirstblushit  does  not  appear  that  we  have  anything  has  ghren  rise 
but  ourselves  to  blame  for  the  severity  of  the  Foreign  Enlistment  ]^^^* 
Act.    The  moral  of  the  situation  is  summed  up  in  the  language  of  neutrals. 
Mr.  W.  K  Hall,  that  **  it  is  unwise  for  a  people  to  enact  or  retain 
neutrality  laws  more  severe  than  it  believes  the  measure  of  its  duty 
to  compel."  ^    If  this  view  were  entirely  the  correct  one,  we  could 
not  &irly  blame  the  Germans.    We  should,  on  the  contrary,  only 
have  ourselves  to  blame  for  having,  by  our  domestic  legislation, 
abandoned  a  profitable  branch  of  maritime  enterprise  to  another 
nation  in  time  of  peace,  just  as,  in  the  eighteenth  century^  a 
motheroountry,  in  time  of  war,  voluntarily  abandoned  its  colonial 

>  Wheaton*B*<  IntmstioBal  Iaw,**  ad.  1904,  p.  590. 
s  Han's  ««Iiit6nistioiua  Law,'*  4th  ed.,  p.  637  and  note. 
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» to  th«  a^ps  of  A  ii0atnJ  Statau  Tk»  tRtb,  bo«ffv,i 
that  than  mn  gxoukds  both  for  «ceptiop  to  t]M  Mkan  of  tk 
OormMMiB  rap^Ting  dM  Bmbm  fleet  with  Wokk  oo4  ani  <> 
oowpkinfag  of  the  Foreign  lhlirtmimtAot,i^hioh>  by  en^^ 
of  the  eeoliott  imdor  whkh  npplymg  ooaI  to  a  belUgenid  fla* 
ie  prohibited,  oteatee  a  now  erbne  and  eenhai  i  iiwM  an  importnt 
bcaneh  of  Britkh  indaaliy.    It  ie  inetrnotiTB  to  obMrre  tb 

dereliolunQeraMnyhaeooBinuttedageinat  the  standard  of  iMtnl 

^U^am7^  obligation  whieh  ehe  eoa^kt.  lAen  belligmit  in  1870,  to ii^ai 
0«ne«e J.        npon  thie  ooontry. 

Sir  B.  FhiUimore  obeefTee,  in  a  qiirit  of  lenmad  irony,  te 
OTory  one  of  the  Fdweie  oompoeiag  the  liianii  known  m  tb 
Armed  Nootndity,  fcr  the  nudntenanoe  of  intematifwe]  j«t» 
npon  die  prinoiplee  of  the  Baenan  odiot»  depnrtad  from  the  ohfigi- 
tion  whioh  they  had  oontraoted  aa  nentnde  an  aooa  an  diey  beoiae 
beUigeienta,  and  retvmed  withont  ehame  or  hositatiott  to  th 
praetioe  of  the  anoient  law.' 

The  obeerrataon  of  Junius  that  the  ohamoter  of  the  rape^ 
anoeetore  of  eome  men  hae  made  it  poonble  for  tbetr  deeoendBte 
to  be  Tioiooe  in  the  extrane  withont  being  d^ooerate^  hi*  < 
oertain  bearing  on  international  poliqy,  mnoo  good  feith  9^ 
alwayi  be  inaiated  on,  Yattel  obeervee,  even  between  beD^ 
rent  powers.  It  oannot  be  eaid,  einoe  Pmaain  joined  the  fat 
Armed  Nentrality,*  that  her  lato  aotion,  in  aapplying  tcnte 
to  the  Bniiian  Baltio  Fleet,  was  retrograde.  Bot  thif  pki « 
not  good  to  defend,  or  eren  exoose,  an  infiraciion  of  nestal 
obligation. 

In  1870  (Germany  made  an  extraTsgent  olaim  thst  A* 
BngUsh  GoTemment  shonld  prohibit  the  export  ol  eo$l  ^ 
Franoe.  This  ooimtry  deolined  to  aooede  to  the  reqnest,  tni 
merely  prohibited  veesels  from  sailing  with  snppliee  directlf 
oonsigned  to  the  Frenoh  Fleet  in  the  North  Sea.'  In  1^ 
Germany,  now  a  neutral  State,  permits  a  large  portion  of  ^ 
meroantile  marine  to  engage  in  the  worst  form  of  the  identioil 
trade  she  songht  in  1870,  when  belligerent,  to  prohibit  the  sobjaoi* 
of  a  nentral  Stato  from  engaging  in,  even  in  an  innooootf 
form.  PoOieiiui  fmdiora^  tmdiif  The  weakness  of  a  State  s&rk 
some  exoose  for  inoonsistent  policy ;  and  Korea,  whieh  at  ih* 
present  time  maintains  diplomatic  relations  with  one  bdlig^ 
rent,  althoogh  after  the  oommenoement  of  hostilities  it  rati&dft 
treaty  by  whioh  it  beoame  a  mere  dependency  of  the  other  bop*  / 
gerent,  affords  a  typical  instance  of  the  difficulty  of  the  pontioB 
<^  a  weak  nentrsL     But  the  flagrant  infraction  oi  neatiali^ 

>  PhiIliBiore't«*Int6niatloiMlLsw,*'ToLia.al91,p.87e. 

'  I1iid^^iiLp.i76.  •Htirt"Iiit6niitioaslUw,''ithed.,p.686. 


( 


Digitized  by 


Google 


i  APPENDIX.  447 

cDiixuved  at  by  tlie  Gtorma&  GoTemment  is  rendered  more  grave 
py  Her  strength  and  inflnenoe. 

^,    Mnnioipal  legislation  on  the  enbjeot  of  neutrality  doee  not  f^*^[^^^^ 
jgor^em    qneetiona  between  conntries   whose   duties   are  Isolely  mvnicipal 
regulated  by  international  law.      Sir  J.  F.  Stephen  points  out  law  occupy 
[tliBii  the  Foreign  Enlistment  Aot,  1819,  had  nothing  to  do  with  ^^^^ 
llxe  Alabama  aflEair,  r^arded  as  an  international  inddent.    The 
American   complaint  was  equally  well  or  ill  founded,  whether 
^the  Foreign  Enlistment  Act  did  or  did  not  enable  the  Gtovem- 
'ment  to  prevent  British  harbours  from  being  turned  into  nayal 
stations  for  the  Oonfederates.^    Sir  Alexander  Cookbum,  in  his 

reasons  for  dissenting  fix)m  the  Geneya  Award  (ParL  Papers,  "  N. 
[  America  "  (1783)  (Ko.  2),  p.  29),  observed  that  municipal  laws  on 
'  tbe  subject  of  neutrality,  which  any  particular  State  may  be 
'  pleased  to  enact,  do  not  constitute  the  standard  of  that  nation's 
'  neutral  obligation.  The  international  obligations  of  a  neutral 
'  State  are  clearly  to  be  measured  by  an  absolute,  and  not  by  a 

relative,  standard. 

**  Municipal  law,  if  not  co-extensive  with  the  international  law, 
will  afford  no  excuse  to  the  neutral,  so  neither  on  the  other  hand, 
if  in  excess  of  what  international  obligations  exact,  will  it  afford 
any  right  to  the  belligerent  which  international  law  would  fSul 
to  give  him.** 

But  it  cannot  be  doubted  that  an  international  obligation  exists 
prohibiting  neutral  vessels  from  acting  as  coal  tenders  to  a  bel- 
ligerent fleet,  and  Qerman  municipal  legislation  on  the  subject, 
reflecting  faithfully  such  an  obligation,  might  well  be  invoked  by 
Japan.  Less  than  half  a  century  ago  the  Prussian  Qovemment 
incorporated  in  its  Code  of  Municipal  Law  an  artide  prohibiting 
the  carriage  by  its  subjects  to  any  other  nation  of  contraband, 
consisting  of  munitions  of  war,  or  of  articles  forbidden  by  treaties 
of  the  nations  to  whom  it  is  carried.* 

It  has  been  shown  in  another  part  of  this  work  that  coal  is  Coal  merely 
a  subject  of  very  limited  usage,  since  the  development  of  Bteam  ^^|^^^ 
power  at  sea  is  later  than  the  American  Oivil  War.    In  view 
of  the   course   she   adopted   in    1870,  Gtermany  cannot  plead 
that  she  has  not  recognised  any  usage  on  the  subject  of  the 
supply  of  coal  to  a  belligerent  fleet.    The  limited  nature  of  the 
international  usage  with  r^^ard  to  coal,  of  course,  accounts  for  But  Gkniaaj 
the  £M)t  that  in  1857  it  was  not  in  the  catagoiy  of  the  contimband  ^^^^^^^ioii. 
articles  which  Prussian  subjects  were  prohibited  at  that  date  from 
exporting. 

^  ''ffift  CnuL  Law,**  toL  liL  e.  zzzi  p.  261. 

*  Phillimore't  *<  Intamatioiiil  Law,**  toL  iii.  a.  288,  p.  881,  rafarrmg  to  Prmi$ 
iM«  Xoadradbl,  bL  u.  8.  2084,  p  416. 
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It  mwt  be  addad  tfast  Mr.  W.  X.  HaH  4m  sot 

Garsany  in  the  eatapay  of  the  Stetw  wbioli  ksve  aaotUtitk 
to       intVMtMmal  iMago  pralubittBg  tike  ooaptnokkm  aal  oA  i 
^   Twnk  intanded  finr  tha  MTal  or  nuUtezj  wa  of  a  UfiiK 
197S.  in  Bavtiml  harkawa.     TUa  ia  wnfRtAenUj  obriooa  frm  Otfes 
that  Qarman  aabjaoti,  if  not  thaGormMi  QawmvmtmtMi,i^ 
dminf  tka  lata  war.  powwftd  aiizilmi7  ondaen  dixaeflj  to  tx 
B— ian  Gonrammanl  ThadJaregardofifcgiitgaloMigatinBachfflfat 
liy  tka.Garsan  Gorammaat  in  1904,  in  p^TButtiBg 
to  anpply  ooala  to  a  baUigarent,  altar  her  baU^jareat 
in  1870,  oonatitataa  nothing  Ism  than  an  inteniatioBal  bmi* 
Lord  StowaU  treatad  all  flagrant  oases  of  eontialHBJ,  oi  (^ 
ii^fuad  belligerent  Japan. 

Tha  floUowing  latter  haa,  hj  direotioo  of  the  Muqm  s 
Lanadowoi  been  addreaeed  to  die  Chamber  of  Shippiag  of  ^ 
United  Kingdom,  to  tha  Aamiation  of  COuunben  of  OoauMne^ 
die  Unitad  Kingdom,  and  to  oertain  otim- 


i  Ofl&ee^  IforoBte  S5»  SH 

._       *'8iB.— Ontha  26th  nltimo  a  latter  waa  raoeiTed  bj  theFiff«i 

d  BMtk        (Mm  bom  Meena.  Wooda,  Tyler,  and  Brown,  m^Md^  vM^ 

S*>'<^^'<B^  it  waa  permiaaible  *ibr  Britidi ihipownera  to  charter  tiHir  ta 

iSoT^       to  aaoh pnrpoaeaaafoUow^theBiiflBian fleet  with ooalji^ 

and,  by  the  Marqnem   of  lAnadownai'a  dizeotiona,  thej  «» 

informed  thatMtia  not  permiaiible  for  Britteh  ownen  to  (tetr 

their  ▼eaeeli  for  aooh  a  pnrpoae.*  ^  _^ 

**In  Tiew  of  the  nomerona  inqniriea  which  hnTO  been  adtofr 

to  hia  Mi^ieaty'a  GoTemment  on  this  anbjeot,  I  am  io''^ 

to  explain  that  action  of  the  kind  deaoribed  in  I'^^'V^f! 

letter    might   render   thoae   oonoemed   lidble    to    proo^^^ 

nnder  anbaeetionB  8  and  4  of  the  8th  aaeti<m  of  'Tbe  FoMp 

Bnliatment  Act,  1870.'^    Thia  aeotion,  ao  for  na  m  mtibKnArfM 

aafoUowa: — 


(8)  If  any  peraon  within  her  Mi^ty'B  dominions,  w^ 
Uoesce  of  her  Hi^eBty,  doea  any  of  the  following  aoti;  Vut' 

(s)  Bqnipa  any  diip  with  intent  or  knowledge,  or  bi^ 
enable  eanae  to  beliere  that  the  aame  shall  or  wm  he  emjifffi 


the 

to  say- 


in  the  military  or  naval  aerrioe  of  any  foreign  State  at  wsr  ^ 
any  friendly  State;  or, 

•«(4)  Dispatchea,  or  oaoaea  or  allows  to  be  diapatdied,  snyi^ 
with  intent  or  knowledge,  or  having  reasonable  cause  to  batM^ 
that  the  same  shall  or  will  be  employed  in  the  military  orn»^ 
serrioe  of  any  forrign  State  at  war  with  any  friendly  State  ^^ 

**8noh  person  shall  be  deemed  to  have  committed  so  (*^ 
against  this  Act,  and  the  following  consequences  shall  essae:;- 

"(1)  The  offender  shall  be  pnniahable  b^  fine  and  va^f^ 
ment,  or  either  of  snoh  punishments,  at  the  diaonetion  of  tbe  ^'^ 

*  88484 Ticte. 90. 
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before   which  the  offender  is  oonyicted ;  and  impriBonmenti  if 
it'wmrded,  may  be  eitiier  with  or  without  hard  labonr. 

^  (2)  The  ship  in  reepeot  of  which  any  such  offence  is  com- 
mittea^  and  her  equipment,  shiJPbe  forfeited  to  her  Majesty. 

**  The  interpretation  danse,  section  80,  defin^  *naTal  service ' 
and  *  equipping '  as  follows : — 

«*  *  Naval  service  *  shall,  as  respects  a  person,  include  service  as 
a  marine,  employment  as  a  marine,  employment  as  a  pilot  in 
piloting  or  directing  the  course  of  a  ship  of  war  or  other  ship, 
when  audi  ship  of  war  {or  other  ship  is  being  used  in  any  milita^ 
or  naval  operation,  and  any  employment  whatever  on  board  a 
ship  of  war,  transport  store-ship,  pnvateer,  or  ship  under  letters 
of  marque;  and  as  respects  a  ship,  include  any  user  of  a  ship  as  a 
transport,  store-ship,  privateer,  or  ship  under  letters  of  manque. 

^  *  Equipping'  in  relation  to  a  ship  shall  include  the  furnishing 
of  a  smp  with  any  tackle,  apparel,  furniture,  provisions,  arms, 
munitions,  or  stores,  or  any  other  thing  which  is  used  in  or  about 
a  ship  for  the  purpose  of  fitting  or  adapting  her  for  the  sea  or  for 
naval  service,  and  all  words  relating  to  equipping  shall  be 
'   oonstrued  accordingly. 

«« «Ship  and  equipment '  shall  include  a  ship  and  everything  in 
or  belonging  to  a  ship.'* 

A  similar  question  arose  in  1870  during  the  Franco-Gtorman 
War,  and  on  the  1st  of  Augustlof  that  year  ;a  question  on  the  subject 
was  put  to  and  answered  by  Mr.  Gladstone,  then  Prime  Minister. 
'  The  Foreign  Enlistment  Act  then  in  force  was  that  of  1819,^ 
oontidning  provisions  similar,  upon  this  point,  to  those  of  the  Act 
of  1870,  which  was  about  to  replace  it,  and  which  received  the 
Boyal  assent  on  the  9th  of  August.  The  question  and  answer  were 
as  follows : — 

**  Mr.  Stapleton  asked  the  First  Lord  of  the  Treasury  whether 
his  attention  had  been  called  to  the  report  that  the  French  Ileet 
in  the  Baltic  is  to  be  supplied  with  coal  direct  from  this  country; 
whether  it  would  be  consistent  with  neutrality  to  aJlow  anv  vessels, 
either  French,  English,  or  others,  to  carry  coal  direct  from  tius 
country  to  a  belligerent  fleet  at  sea ;  and  whether  English  vessels 
so  engaged  would  be  entitled  to  the  protection  of  their  country  if 
the  other  belligerent  should  treat  uiem  as  enemies,  considering 
them  part  of  the  armament  to  which  they  were  acting  as  tenders? 

^Mx.  Oladstone  replied:  *Sir,  the  House  has  already  been 
apprised,  on  more  than  one  occasion,  that  there  is  notmng  in 
a  general  way  to  prevent  the  exportation  of  coal  from  this  country. 
If  either  of  the  belligerents  capture  those  vesseb  supplying  coal, 
the  question  whether  it  is  contraband  of  war  will  he  a  question 
for  the  consideration  of  the  court  of  the  captors.  But  the  honour- 
able gentleman  has  called  attention  to  a  particular  case;  and 
although  the  exportation  of  coal  is  not  generally  prohibited, 

^59Q«o.III.eap.69. 
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Aftt  if  it  be  mmppbai^fU^fiik 
Bte  tbi^rudMikk  of  oeptsra.  yet  of  floaeteoi 
,  wfakb  I  oiB  ■eitbi  tMnm  aor  doAT;  as  I  ham  lo  m 
fcMmfadyofilthanhahM  that  JBtoaay,  thoknowMgedepwi 
ftoiigfenil  noDCfwr  pwaeati  hwlf  »adar  a  ■oaawbut  dilwi 
Mpaol»  Mid  IB  that  tern  the  qwatioa  hM  bean  Tofamd  to  tell* 
o4anoftba(kowB.  Thqr  haw  giirw  tbair  oiuikB,ipUi&«i 
Imm  adoplad,  thaft  if  oolUen  axa  obartand  far  Omfapmi 


attndiBff  the  iaat  of  a  haUi^perait»  and 

ooal  far  VMb  paipoaa  of  oDahlmg  it  to  iimattu  ita 


anpplyiiig  thaft  iBit«i& 


aaoh  ooUifln  ivoald,  to  all  piaotioal  infeants  «  .  . 
ataMfailia  to  thaft  flaet»  and  if  thaft  fiMt  wm  aatahlaM^ 
wOTld  ba  liable,  if  within  naoh,  to  thaopovtkm  of  the  bsii^ 
law  under  tijaptoTiaiana  of  tiiaJViwign  KnKatment  AeL  hi^ 
be  the  daty  of  the  OoreniflMnt,  and  &8gr  will  MftiqpantlHt^ 
whan  aaeh  nporta  ariae^  to  inafcitiite  aeandiing  mqwmmit^^ 

*Ahhoagh  thaNtee  naatial  tradera  may  oany  on  intktm 
m  iwatnOiand  with  beUigafent  aabjeeta  to  the  nak  of  c^tv 
of  thflir  gooda»  it  ia  neooaaary  that  aaoh  tndeni  ahookl  tar  a 
sind  the  oonditian  of  the  law  of  thia  ooontn'  as  aot  fv*^^ 
focecoing  anantmenta,  whidi,  mofeorer,  have  been  applied  iMV^ 
by  <Mecs  in  Oomoil  in  Britiah  Fh)teotoratea»  and  alao  u 
when  the  King  exeidaaa  extra-territorial  joriadiotion  onr  U 
own  aabjaota* 

**I  am,  eto^ 

-(Signed)  P.  A.  CuffiDi-' 

From  the  Timm.  Norember  38, 1 9M  :— 


**  There  hare  been  two  oaaea  where  pn>oeeding8  have  b6flB  tabB 
in  the  Admiralty  Court  nnder  the  Foreign  EnEatmoit  Aoi»^^ 
againat  a  Teaael  whioh  waa  alleged  to  haTO  been  an  ilbgal  ifi? 
ander  the  ^g^th  aeotion* 

•"In  the  oaae  of  the  hUmuOitmdl,  (1871)  3  A.  A  E.  321,.^ 
veaael  waa  aeiaed  by  offioera  of  her  Majea^s  Cnatoma  whenyg 
in  the  Tbamea,  Deoember  Si,  1870,  nnder  the  power  ocmftimci 
the  Seoietanr  of  State  b^  the  a.  23  of  the  Act  Sir  J.  T.Stepim 
pointa  out  that  *ezteiiaiTe  powera  to  aeiae  anapeoted  diips  ^ 
giTen  nnder  the  Aot  of  1870  (aee  aeotiona  19-20),  whereas  tbeA^ 
of  1819  dealt  with  the  anbjeot  alightly,  and  in  a  manner  ahown  If 
experienoe  to  be  inadequate.'**    ^3ee  a.  7,  end«) ^ 

Under  the  Aot  of  1870  it  ia  not  neoeaaary  to  inatitate  oriii^ 
prooeedinga  when  prooeedinga  in  admiralty  have  been  instil 
againat  the  ahip  (a.  20^  end  the  Seoretary  of  State  oan  detvn^ 
ahip  wiihont  inatitating  prooeedinga  againat  the  ahip.*  ^  ^ 
oaae  of  the  JblMnolioaal,  the  ahip  waa  merely  detained,  wiftfl^ 

» -Hi»t  CWm.  Lew,"  foL  ill  p.  M2. 

•  S.28,«iidof.obMmtioii8olSir  B.  iniillimore  in  the  .UmoitaA  (^^^ 
8  A  A  &  821, 888. 
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any  prooeedings  l)eing  institated  for  its  forfeiture,  and  the  owners  The  ease  of 
made   an  application  in  pnrsnanoe  of  the  28rd  section  of  ^^^^L^jfT" 
foreign  Enlistment  Act,  1870,  for  the  release  of  the  ship  and  cargo.  (1871)  8*  A. 
"Pile  head-note  to  the  case  states  that  at  a  time  when  there  was  ^^  ^  321. 


between  France  and  G^ermany,  an  English  company  entered 

into  a  contract  with  the  French  Oovemment  to  lay  down  in  the 

Esea  a  series  of  telegraph  cables  between  certain  places  on  the 

Frenoh  coast.    The  places  on  the  coast  between  which  the  cables 

'  urere  to  be  laid  were  so  situated  that,^y  means  of  short  telegraph 

lines  carried  over  land,  the  series  of  cables  could  be  nnited  in  one 

line,  and  be  made  to  afford  complete  telegpraphic  commnnication 

between  Dnnkerqne  and  Yerdnn.    The  company  having  shipped 

[  the   telegpraph  cables  on  board  a  steamship  belonging  to  them, 

;  specially  fitted  for  the  purpose  of  laying  submarine  cables,  were, 

during  the  continuance  of  the  war,  about  to  dispatch  the  steamship 

'  from  the  port  of  London  to  lay  down  the  cables  according  to  the 

'  contract,  when  the  steamship  was,  by  order  of  one  of  her  Majesty's 

^  principal  Secretaries  of  State,  detained  upon  the  ground  that  it 

'  ^was  about  to  be  dispatched  contrary  to  the  Foreign  Enlistment 

^  Act,  1870.    On  a  motion  for  the  release  of  the  ship  it  was  proved, 

}  to  the  satisfaction  of  the  court,  that  the  undertaking  in  which  the 

ship  was  about  to  be  engaged  was  of  a  commercial  character ;  that 

the  object  of  the  contract  was  to  furnish  ordinary  postal  telegraphy, 

and  that  the  company  were  not  parties,  directly  or  indirectly  to 

any  project  for  adapting  the  line  of  cable  to  military  purposes. 

It  was  held  that  the  company  were  entitled  to  hare  the  ship 

I   released.    Although  the  court  considered  it  probable  that  the  line, 

\    when  completed,  would  be  partially  used  for  effecting  communica- 

1    tion  between  the  armies  of  France,  it  held  that  such  probability 

was  not  sufficient  to  divest  the  line  of  its  primaiy  commercial 

character,  or  to  clothe  the  service  to  be  rendered  by  the  ship  with 

the  character  of  a  '*  military  or  naval  service  *'  witldn  the  meaning 

of  the  Foreign  Enlistment  Act,  1870. 

It  appears  from  the  judgment  of  Sir  B.  Phillimore  that  if  any 
criminal  or  admiralty  proceedings  had  been  instituted  in  the 
Iiileniaiional,  subsection  4  of  section  8,  one  of  the  subsections 
mentioned  in  the  eommMmiqt^  of  the  Foreign  Office,  November,  1904, 
would  have  been  regarded  as  relevant.  That  subsection,  it  wiU  be 
remembered,  prohibits  the  dispatch  of  a  vessel  with  the  intention, 
etc.,  that  it  will  be  employed  in  the  military  or  naval  service  of  a 
foreign  State  at  war  with  a  friendly  State.  It  is  regarded  as 
an  implicit  inference  from  this  case  by  the  learned  reporter  that 
the  hUfwiMomal  would  not  have  been  released  if  the  postal 
telegraphic  line,  for  which  teleg^ph  cables  were  shipped  on  board 
the  hierwxHcmd^  had  borne  a  primary  and  paramount  military 
oharioter.    No  order  was  made  as  to  costs  and  damages. 
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TUmmti  AnoilMr  oMe,  tried  under  the  Mine  snbeeotion  prcMbUxBg  ihi 
f^tSl^T^^  dkpetohing  of  a  ihip,  eto^  also  eroee  out  of  ihe  ereots  of  tiift 
Prifj  OoMcfl  FiMieo-OennMi  War.  The  &ots  given  in  eridenoe  in  the  ean  d 
Cmm,  181  the grwrto, (1872) 4  PriTyOonnoil  Oesee,  184^  wera  th*t aFmeb 
■hip  of  war  oaptored  in  the  Kngliah  Ohannel  la  Pnuma  duf 
as  prise  of  war.  A  priae  orew  nnder  a  Frsncdi  nmTal 
put  on  board.  The  prise  ship  being  driven  hj  all  ess  of 
into  the  Downs,  anchored  within  British  waters,  and  after  Ijmg 
there  two  days  the  French  Coosnl  at  Dover  en^^iged  an  Bo^Btk 
steam-tog,  then  lying  in  the  Downs,  to  tow  the  oaptved  sUp 
from  British  waters  to  a  port  of  the  oapton,  and  under  sack 
agreement  the  tng  towed  the  prise  to  Dunkirk  Boada.  In  a  snt 
institated  on  behalf  of  the  drown  finr  oondemnatian  of  the  tig  fat 
violation  of  the  Foreign  Enlistment  Act  of  1870,  s.  8,  the  judge  of 
the  Court  of  Admiralty  held  thai  no  ofEenoe  had  h^ea  ^twy^^*****^ 
mider  that  statnte,  as  the  steam-tog  was  not  employed  in  tk 
military  or  naval  serrioe  of  France,  as  declared  by  the  8th  seetias 
of  the  Act,  and  dismissed  the  soit,  condemning  the  Orown  it 
costs.  On  appeal  it  was  held  by  the  Judicial  Oommittea(reTezns 
sooh  decree)  that  the  engagement  by  the  owners  xd  the  tig 
fiir  the  express  porpose  of  towing  the  detached  prise  orew,  ill 
prisoners  and  prise  vessol,  speedily  and  safely  to  Freooh  wateOi 
where  the  prisoners  and  prise  woold  be  taken  charge  of  by  tho 
French  authorities,  and  the  prise  crew  set  free,  was  ^^fpiitfthtug  ft 
ship,  within  the  meaning  of  s.  8  of  the  Foreign  Enlistment  Ae^ 
1870,  for  the  purpose  of  taking  part  in  the  naval  service  of  ft 
belligerent,  and  condemned  the  tug  as  a  forfeiture  to  the  Ciowb. 

This  case  further  seems  to  establish  that  the  Oourt  of  Adniiial^ 
has  no  power,  under  the  Foreign  Enlistment  Act,  1870«  a.  2S,  to 
condemn  the  Grown  in  costs.    The  Act  says  that — 

**If  the  court  be  of  opinion  that  there  was  not  reasonsUft 
and  probable  cause  for  the  detention,  and  if  no  such  cause  appeer 
in  the  course  of  the  proceedings,  the  court  shall  have  power  to 
declare  that  the  owner  is  to  to  indemnified  by  the  payment  d 
costs  and  damages  in  respect  of  the  detention,  the  amount  thereof 
to  be  assessed  by  the  court,  and  any  amount  so  sssesood  riiall  be 
payable  by  the  commissioners  of  the  treasury  out  oi  any  moneyB 
legaUy  applicable  for  that  purpose." 

In  the  case  of  the  ChnmOet^  the  Solidtor-General  ^  argued  that 
this  provision  did  not  empower  the  Oourt  of  Admiralty  to  condenm 
the  Grown  in  costs.  It  is  a  rule  that  where  there  is  no  statutory 
enactment  applicable,  the  Grown  cannot  be  condemned  in  ooeta 
Under  the  ordinary  jurisdiction  of  the  Admiralty  Oourt,  coste 

>  Sir  George  JeneLJ 
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oaxinot  be  gWen  against  the  Crown  unless  the  Attornej-Qeneralis 

a   party.     James,  L.J.,  howeTer,  dedlined  to  decide  the  point 

^whether  the  Gonrt  of  Admiralty  has  power  to  condemn  the  Grown 

in  oosts  nnder  the  Foreign  Enlistment  Act»  1870,  as  he  had  not 

the  assistanoe  of  the  arguments  on  the  other  side.^    The  expres- 

sion^in  the  Act  (s.  23)  that  the  owner  of  the  yessel,  where  there 

*was  no  probable  cause  for  the   detention,  shall   be  awarded 

oompensation  out  '*of  any  moneys  legally  applicable  for  that 

pTurpose,'*  seems  hardly  capable  of  being  oonstrued  as  a  provision 

expready  empowering  the  Oourt  of  Admiralty  to  condemn  the 

Grown  in  costs. 

Although  there  was  no  provision  in  the  Foreign  Enlistment 
Aot»  1819,  corresponding  to  the  above,  and  it  might  be  inferred 
there  was  no  power  conferred  on  the  Aidmiralty  Court  under  that 
Act  to  condemn  the  Crown  in  costs.  Lord  Falmerston,  speaking 
presumably  on  the  advice  of  the  Law  OfiBcers  of  the  Crown, 
declared  that  he  entertained  great  doubts  whether  the  Crown 
would  not  have  been  liable  to  considerable  damages  if  the  Alabama 
had  been  seized.*    Li  B.  v.  SamdowO,  Baird,  d  Call,  (1887)  8 
T.  L.  B.  411,  419,  A.fL.  Smith,  ILB.,'  alluded  to  "^  the  very 
able  argument  of  Mr.  Finlay"  on  sects.  8,  11,  of  the  Foreign 
Enlistment  Act,  1870.    It  may  be  observed  that  in  his  address 
to  the  jury  for  Sir  W.  Call,  Sir  B.  B.  Finlay,  A.G.  (then  Finlay. 
E.O.),  frequently  alluded  to  cases  occurring  under  the  previous 
Act  of  1819.    A  case  which  seems  to  afford  a  singularly  dose 
analogy  in  its  facts  to  that  of  British  shipowners  chartering  their 
boats  for  the  purpose  of  following  the  Bussian  fleet  with  coal 
supplies  was  that  of  Bwrian  v.  Pinkerton,  (1867)  L.  B.  2  Exoh. 
840.     The  case  was  not  tried  under  the  Foreign  Enlistment 
Act,  1819,  a  circumstance,  however,  which  does  not  affect  the 
wei^t  of  the  decided  opinion  expressed  in  that  case.     It  is 
farther  of  importance  as  establishing  that  where  the  contract 
with  a  seaman  is  to  employ  him  free  fix)m  any  other  perils  than 
those  which  are  incidental   to   an   ordinary  voyage  for   com- 
mercial purposes,  but  he  is,  in  fact,  employed  as  a  seaman  on  a 
tender  to  the  war  vessels  of  a  belligerent,  the  master  or  captain 
commits  a  breach  of  contract  in  exposing  the  seaman  to  extra- 
ordinary and  unforeseen  dangers.    The  evidence  of  the  plaintiff 
which  was  uncontroverted,  was  stated  by  Kelly,  C.B.,  to  be  as 
follows : — 

•"At  the  time  when  the  vessel  quitted  England,  war  had  not 

»  The  GamnM,  (1872)  4  Prifj  Connca  Gasei,  184. 194. 

*  ^'Hanwd's  Parliameiitary  Debaies,**  toL  rj^.  p.  91,  referred  to  in  AUamtff-' 
Gmend  t.  BOUm,  (1868)  Q.  H.  &  C.  481, 467. 

*  Then  A.  L.  Smith.  J. 
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lUvMiT,  1866,  war  WM  deokradU  «Bd  «M  Botifisd  is  tiie  te* 

■nil  !■!  tfinlllTi  fif  ¥irnh  Ihii  Qmmi'b  nnnlailiiM  mijniiiiiicrrtTr* 

mmtanlity  inn aho pnUkhed  m  Jkb  Omanm    It^pettB^oDAi 

eridMiM  alib  of  tke  plttiniiff  and  iTirffT^OTit  tin*  tke  a^  tank 

in  a  oar||^  of  ooala  wd  psorkian^  togpthat  wi&  130  €Wi  rf 

ammunition,  and  two  laMnchea,  ooe  oi  i 

aha  kft  tlfta  rirer.    Aflar  tonofainK:  at 

aoaata  he  aame  into  tha  haibovr  < 

the  laif ywrf gacia,  oaa  of  the  twoi 

GoramflMnt.    She  then  want  to  Madiaim, ' 

by  dia  ImOtfrnlLmaa  and  tha  othar  ibb,  mDad  tha. 

thaia  TOt  150  toM  of  ooal  on  boatd  tha  Hdtpmimtm.    ShetiM 

left  Madaixa  in  ocanany  with  tha  two  naaa^  and  loAete  ir 

aignala  wara  pot  on  Doaad  tha  lana.    The 

Bt.  Yinoent,  a^gnak  paawing  batwaan  tha  nam  and  tika 

tha  Taaael  in  qnaation.     At  St.  Yinoent  the  aeoond  lanioh 


tha  Taaael  in  qnaation.  At  St.  Yinoent  the  aeoond  lanioh  an 
init  orar  the  ■nip'ji  nde  into  tha  Imdmmdmtim^  and  two  bcate 
nalonging  to  the  Jjaoaca  were  taton  on  board  the  CTaaMa.    Fron 


thanoe  tha  noaiat  want  to  Pedio  Bay,  twalre  aulea  aonth-weil 
of  St  Yinoent,  the  two  lama  amrinff  diortty  after  ber^  and  tihai 
aha  pat  on  board  one  oi  the  lama  tiia  130  oaaaa  of  ammmiiioB. 
Thanoe  aha  prooaaded  to  Bio,  idMre  aha  anried  on  tiie  Slit  of 
Uansh,  tlie  two  lama  arriring  there  on  tlie  Ikdlowing  day.  Two 
daya  aflerwarda  one  of  tlie  rama  aailed  out  oi  Bio,  and  oaptsied 
and  brought  in  aa  piiae  a  Spaniah  brig,  whidi  waa  affcerwaidi 
taken  out  and  bunt.  The  admiaaiona  of  the  maatar  or  oonunante 
of  the  ▼eaaal  ahowed  that  by  ehartar*^arty  it  waa  intendeil  tint 
the  veaael  ahoold  be  employed  by  the  FBrvrian  GovatmaeBt, 
althovgh  ahe  waa  nominally  ohartered  for  aU  lawful  sarnoea  tad 
amphmnenta  ftr  twalTo  montha.  Theobaiter-partyoontemplatel 
that  the  Taaael  might  be  damaged  or  burnt  by  any  enemy  of  Pen, 
in  whioh  oaaa  the  diarteraa  were  to  pay  the  oompany  to  whiok 
the  Teaael  belonged  £4^000.  The  maater  farther  ndmittad  in 
eridenoe  that  aeTaral  membera  of  the  orew,  on  anrral  at  HS^ 
inaialed  that  the  Towage  waa  illegal,  and  deaired  to  be  pat  oa 
ahore.  He  abo  admitted  that  he  told  the  oonaol  that  hia  deatiBa- 
tion  waa  Gallao,  but  that  it  was  nnderatood  he  waa  to  aot  in  all 
reapeota  nnder  the  direotiona  of  the  rama  belongingto  the  Bora- 
▼ian  Govemment.  The  plaintiir  left  ibA  ahip  at  Bio,  and  wai 
impriaoned  aa  a  P^ntrian  deaerter  for  ten  days.  WhsOi  he  oame 
oat  of  priaon  the  ahip  had  gone,  oanying  aome  of  hia  olothea  oa 
board  of  her.  The  jury  awarded  damagea  both  for  the  imprieoa- 
ment  and  the  loaa  of  dothea.  There  were  two  branohee  of  tho 
deoinon — (1)  (hi  the  breaoh  of  oontraot;  (2)  on  damagea  for 
impriaonment  and  kaa  of  olothea.** 


On  the  first  branoh  it  waa  held  far  Kelly,  OB.,  Martin,  and 
Piggott^  BB.  (Bramwell,  B.,  doubting),  that  the  defendant  most 
be  taken  to  hare  engaged  the  plaintiif  for  an  ordinary  vic^yage^ 
and  that  the  plaintiff  was  entitled  to  treat  as  a  breaoh  of  oontiaot 
the  defendant's  employment  of  him  on  a  voyage  whioh  would 
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expose  him  to  greater  danger  than  he  originally  had  reason  to 
anticipate.  Kelly,  O.B.9  obserred  **that  if  it  were  neoessaiy  to 
dedde  the  qnestion,  I  should  hold  that  to  serve  on  board  a  vessel 
used  as  a  store-ship  in  aid  of  a  belligerent,  the  fitting  oat  of  whibh 
to  be  so  used  is  an  offenoe  within  the  seventh  section,  is  '  serving 
on  board  a  vessel  for  a  warlike  porpoee  in  aid  of  a  foreign  state ' 
within  the  second  section."  ^ 

On  the  second  branch  of  the  decision  it  was  held  per  Martin, 
Bramwell,  and  Ohannell,  BB.  (Kelly,  O.B.,  dissenting),  that  the 
damages  for  the  imprisonment  at  Bio  and  loss  of  clothes  were  too 
remote  to  be  recoverable.  This  case  is  instrnctive  in  several 
ways.  It  seems,  in  the  first  place,  difficnlt  to  conceive  a  case 
more  like  that  of  a  British  ship,  at  the  present  time,  following 
the  Bnssian  fleet  to  supply  it  with  coal  than  that  of  the  vessel 
in  Burton  v.  Pinkertont  which  acted  in  all  respects  under  the 
direction  of  the  rams  belonging  to  the  Peruvian  Qovem- 
ment  during  the  war  between  Peru  and  Spain  in  1866.  The 
Poreign  Enlistment  Act,  1819,  like  the  Act  of  1870  now  in  force, 
contained  sections  which  exclusively  relate  to  a  state  of  war.  In 
Bwrtan  v.  Pinkerkm  (jnvpra)  the  ship  was  fitted  out  before  the 
declaration  of  war,  and  tlds  circumstanoe  rmdered  the  offence 
against  the  seventh  section  of  the  Foreign  Enlistment  Act  of  1819 
incomplete.  This  consideration  would  clearly  not  apply  to  the 
case  of  a  British  or  Gterman  vessel  supplying  Welsh  coal  to  the 
Baltic  Fleet. 

A  similar  question  arose  in  the  case  of  the  Juititia^  the  vessel 
in  question  in  B.  v.  Sandoval,  Bairdy  d  OaU,  (1887)  3  T.  L.  B. 
411,  a  case  tried,  but  dismissed  under  the  Foreign  Enlistment 
Act,  1870,  s.  8,  ss.  (3).  Eighteen  out  of  twenty  counts  of  a  joint 
indictment  formulated  upon  s.  8  came  to  an  end  on  Sir  B.  B. 
Finlay,  A.O.  (then  Finlay,  K.O.),  having  pointed  out  that  that 
section  only  applies  when  there  is  a  foreign  State  at  war  with  % 
friendly  State.  The  eighth  section  refers  and  applies  to  a  con- 
temporaneous state  of  beUigerenqy,  and  not  to  a  subsequent  one.^ 
In  his  famous  summing-up  in  B.  v.  Jasieaoii,  Lord  Bussell  of 
Killowen,  L.C.J.,  observed  that  the  provisions  of  the  Foreign 
Enlistment  Act,  1870,  are  divisible  into  those  that  deal  with  a 
state  of  war,  this  country  being  at  peace,  c^d  those  that  deal 
with  a  state  of  peace.  The  eighth  section — the  illegal  ship- 
building section — ^faUs  under  the  former  category ;  the  eleventh 
section — ^the  section  relating  to  illegal  expeditions — ^fiedls  under 
the  latter.  In  B.  v.  SanAooaU  a  defendant  who  was  acquitted 
under  the  eighth  was  convicted  under  the  eleventh  section. 

1  JiifioiiT.Pinikerfom  (1867)  L.B.  2  Exeh.  840,848. 

'  B.  ▼.  SandowO,  Baird,  A  OoO,  (1887)  8  T.  L.  B.  411, 414, 416. 
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JIt  ftMufnwir,     The  fiMtt  in  S.  ▼.  8amdo9al  were  that  the  defendant,  who  wu 

^^ifi^ffp.    a  foreignef,  while  regiding  in  "Rngliid  pmotuised  at  Sheffield  twt 

SI^L.  B.       Kmpp  gnnai and  at  Birmingham  a  qnantity  of  ammunition, and 

411, itnsardi  then  oanaed  the  gone  and  ammunition  to  be  shipped  on hoiid % 

^Jj^^J^^  trading  ship  for  Antwerp^  where  they  arrived,  and  where  at  the 

fflfl^o^adi-  aame  time  arrived  the  JtutMa^  whioh  had  been  pnrohaied  alao  in 

tioii.  Kngland  hj  another  penon  in  the  name  of  that  other^a  v^flt 

The  JutUda  waa  then  loaded  at  Antwerp  with  gona  and  ammuii- 

tioD.    She  took  on  board  a  nnmber  of  genermla  and  Sandoval,  wh» 

aaaerted  himaelf  to  be  the  eommander,  and  sailed  with" maohineiy 

toot  minea  **  and  papera  for  Trinidad.     Not  being  penmitted  to 

enter  port  at  Trinidad,  ahe  aailed  towarda  Grenada*  and  then  d» 

valet  ezeonted  a  tranaf<»of  the  ahip  to  one  of  the  generala,  wfaen- 

npon  the  Britiah  flag  was  hanled  down  and  the  Yeneanehai  iltg 

hoiated;  the  gnna  were  mounted,  the  boats  swnng  oat-boird, 

and  boats  full  of  armed  men  taken  in  tow.     The  JuMuH-tt- 

named  the  LAerata — ^proceeded  al(mg  the  Yenesnelan  ooast,  had 

an  engagement  with  a  Yenesuelan  war-veaael,  fired  at  aome  Mi 

and  a  onstom-houae,  and  finally  went  to  St.  Domingo,  wheie  aha 

waa  aeiaed  by  the  anthoritiea.^    On  theae  fik^ta,  as  haa  been  mea- 

tioned,  the  defendant  Sandoval  waa  oonvioted  of  jnepazing  an 

illegal  expedition,  and  waa  sentenoed  to  one  month's  impriaoD- 

ment  and  a  fine  of  £500. 

^^if^y.  In  BwtrUm  v.  Pinkeriom,  (1867)  L.  B.  2  Exoh.  840,  348,  Ealfy* 

PkJmriom,      03.,  oonolnded  that  even  if  the  oontinned  nser  of  the  Thamet  u 

2^l^m    ^  ■tore-ahip  after  the  dedaration  did  not  bring  the  ahip  within 

848.  '    the  seventh  aeoticm  of  the  Foreign  Enlistment  Aot,  1819,  he  waa 

of  opinion  that  ao  to  employ  the  veaael  waa  a  breach  of  a  oontiact 

to  employ  a  seaman  npon  an  ordinary  oommeroial  voyaga   The 

hoi  that  a  veaael  may  be  ao  employed  aa  to  constitute  a  breaeh 

of  oontraot  with  the  members  of  the  orew  without  tiie  oommitting 

ct  an  offence  againat  the  Foreign  Enliatment  Act,  seems  of  gr«t 

interest  at  this  moment.    A  seaman  who,  folly  consoioaa  of  tfaa 

nature  of  his  employment,  engaged  in  a  British  vessel  chartered 

to  follow  the  Buaaian  fleet  with  coal  supplies,  would  dearly  be 

liable  to  criminal  proceedinga.    But  if  engaged  under  a  oonlxacft 

which,  like  that  in  Burton  v.  PinkerUm,  (1867)  L.  B.  2  ExoL  340, 

admitted  of  being  conatrued  aa  a  contiaot  for  ^nploymeut  fiee 

from  any  other  perila  than  auch  aa  were  incidental  to  a  voyage 

for  ordinary  commercial  purpoaes,  it  ia  implicit  from  that  deoifion 

that  a  member  of  the  crew  could  obtain  damages  as  for  breach  of 

contract  if  employed  on  a  British  veaael  chartered  to  folloir  the 

Bussian  Fleet  with  coal  supplies. 

Section  19  of  the  Foreign  Enlistment  Act,  1870  (33  &  ^ 

>  Wbeaton'a  •^  International  Uw,*'ed.  1904,  p.  6ia 
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Yiot.  a  90),  provides  that  tlie  Ooort  of  Admiraliy'sliall,  in  addition 
io  any  power  given  to  the  ooort  by  the  Act,  have,  in  respeot  of 
any  ship  or  other  matter  brought  before  it  in  porsnanoe  of  the 
Act,  all  powers  which  it  has  in  the  case  of  a  ship  or  matter 
brought  before  it  in  the  exercise  of  its  ordinary  jurisdiction. 
Where  a  cause  is  instituted,  therefore,  under  the  provisions  of 
the  Foreign  Enlistment  Act,  against  a  ship  in  respect  of  which 
an  offence  is  all^^  to  have  been  committed,  the  court  may,  with 
the  consent  of  the  Crown,  order  the  ship  to  be  released  on  baiL 
Accordingly,  the  release  of  the  ship  on  bail  was  ordered  in  the 
case  of  the  GamOei,  (1871)  3  A.  &  K  319.  Sir  B.  ^Phillimore 
observed  that — 


**  I  incline  to  the  opinion  Tthat  I  have  power  to  order  this 
-'  vessel  to  be  released  on  bail  without  any  consent  on  the  part  of 
f^  the  Crown ;  but  I  entertain  no  doubt  that  I  have  power  to  do  so 

with  the  consent  of  the  Crown ;  and,  as  the  Crown  has  given 
^         its  consent,  I  shall  order    the  vessel  to  be  released  on  bail 

being  given  for  the  full  value  of  the  vessel  and  her  equipment " 
:  (p.820> 

'^  The  application  of  the  Crown  for  bail  for  costs  was  refused. 

The  vessel  was  the  same  as  that  which,  as  has  been  seen,  was 

^  subsequently  condemned  for  towing  the  prize  of  a  French  ship 

of  war  from  the  Downs  to  Dunkirk  Beads. 

The  only  other  case  of  an  indictment  under  the*eighth  section  of  £.▼.  AmdoiNiZ, 

'  the  Foreign  Enlistment  Act,  1870,  B.  v.  Sandowd,  Baird,  d  Call,  Jj^^^j?^  " 

(1887)  3  T.  L.  B.  411,  is  also  of  importance  as  showing  that  under  o^m  of 
the  subsection  of  the  Act  prohibiting  the  equipment  of  a  vessel  the  ^^"^j!^^ 
cardinal  point  is  the  intention  of  the  belligerent  or  neutral  trader,  ^    ^g»»tp- 
and  not  tiie  character  of  the  vesseL    The  vendor  of  the  vessel,  in 

^  giving  his  evidence,  said  he  would  have  been  very  sorry  to  have 

purchased  the  JuMia  for  warlike  purposes.     In  the  Court  of 

If  Crown  Cases  Beserved,  where  ;it  was  held  the  vessel  became  an 

t  illegal  expedition  under  s.  11,  Wills,  J.,  observed  that  "the 

expedition  was  not  of  a  character  to  seriously  affect  our  relations 
with  a  foreign  Power.**i  The  late  Mr.  W.  E.  Hall,  speaking  of 
the  international  usage  prohibiting  the  construction  and  outfit  of 
ycBsels  intended  for  belligerent  use  in  neutral  ports,  observes  that 
jurists  plant  the  foundation  of  the  doctrine  upon  the  intent  of  the 
belligerent  agent  or  of  the  neutral  trader,  and  not  upon,  the 
oharaoter  of  the  vessel.' 

In  AUomey-Omeral  v.  SiOem,  (1863)  2  H.  4  C.  431,  531,  Lord 
Bramwell  (then  Bramwell,  B.)  declined  to  treat  the  Foreign 

'  A  ▼.  Samaowd,  a  887)  8  T.  L.  B.  436, 488. 

«  -Intenurtioiud  Law,"  4th  ed.,  pt  iv.  c  iiL  p.  640. 
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EUisliiMBt  Aet»  1819,  m  •'a 

law.*    Ttna  mm  in  nfaraioe  U>  the 

of  1819,  Ibrfaiddiiig  tiw  6<rDiMiMif  of 

ligvnnt  ttM^  iHm  this  ooatrjr  ^w»v  at 

•drene  awmid  of  dM  GaaefYm 

iOagal  ahip-binUiiig  wotion  of  tbe 

■.  8,omiioi  \m  vagaidad  as  an 

Bat  as  Eur  as  the  ahip-baildiBg 

doabtadly  Ins  that  it  is  an 

intsrwatiiwial  vsagSi  prohibiting  tbe 

Tssiels  intended  for  beDigeKeBt  use  in 

Mr.  W.  E.  HaU  points  ont  that  this 
growth,  and  is  not  yet  old  enoogfa  or  quite  wide  eooagk  to  b: 
ooontrifls  who  haw  not  aooeded  to  it.  Still,  in  18S8  it  is 
adopted  by  the  most  important  maritime  Fbwws.  BBtfla0iA« 
Germany  has  joined  the  ranks  of  important  maritime  Po'*^''^^ 
there  is  not  the  slightest  eridenoe  that  she  had  volnntarilf  assa^ 
to  the  usage  whioh,  therefore,  oannot  be  aoppoaed  to  bind  ka. 

Lord  Bramwell  oonsidered  that  the  Aot  of  1819  pennxiia^  k^ 
things  which  are,  and  prohibited  some  thingv  whiok  tie  ^ 
prohibited  by  international  law.  Theahip-hoildingseotiflBtfdf 
Aot  of  1870,  now  in  faioe,  &lls  nnder  the  category  of  M^ 
hibition  not  existing  by  international  law.  On  the  ofli»  ** 
both  the  Aot  of  1819  and  that  of  1870,  in  their  aeotiaoa  ^'^^^ 
illegal  expeditions,  oonstitnte  mece  enfinroements  of  ^^'^"^ 
law.  Lend  Bossell,  in  the  trial  at  bar  of  Dr.  Jamasos tfdtf 
offioen,  observed  that,  aooording  to  the  tenitoriality  of  aoncapV' 

the  fiindamental  principle  of  international  law,  it  toMxd  ^^ 
two  nations  being  at  peace,  one  permits  its  territory  ^.^?T 
the  basis  of  a  hostile  military  expedition  into  the  ^"^'^^!t^ 
other.    The  illegal  expedition  seotions  of  the  Foreign  ^"^^^ 
Aot,  1870,  according  to  any  oonstmotion  of  intematiaDs/  ooUf 
tion,  merely  prohibit  what  international  law  prdhibits*      ^^ 
It  is,  further,  of  great  importance  that,  according  to  *•  tlw  ^oem 
mlos-  laid  down  by  Loid  BumcU  of  Killowen,  L-CJ^  "^  "J 
mlings  on  the  Area  of  the  Operation  of  the  Forrign  BB]i|^ 
Act,  1870,  the  Act  applies  to  all  the  penons  in  the  t^ 
Kingdom  or  in  the  dominions  of  the  Grown,  including  ^"'^^"f' 
who,  daring  their  residence  there,  owe  temporary  all^^ui^^    , 
soToreign.^    There  seems  therefore  to  be  no  doubt  that  the  oii^ 

German  Tsssels  shipping  coal  at  Cardiff  to  supply  the  S^ 
Baltic  Fleet  comes  within  the  operation  of  the  Foreign  Sn^ 
ment  Act,  1870,  s.  8,  as.  (3)  (4).  For  this  there  sie  cle^^J  ^'^ 
irrefragable : 


Of.  The  Quern  t.  Jamtmm  amd  oOim,  0  896)  toL  U.  a  B^  ^  ^' 
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(1)  It  has  been  seen  that  eyen  under  the  previoiis  Foreign 
Enlistment  Act,  1819,  admittedly  lees  stringent  than  the  present 
Act,  the  act  of  supplying  ooal  to  the  warships  of  a  belligerent  was 
an  o£fenoe  when  the  yessel  followed  the  warships,  and  the  master 
and  orew  were  British  sailors.^ 

(2)  There  is  a  state  of  war  existing  between  the  two  foreign 
countries,  and  therefore  the  facts  of  the  present  case  do  not  cause 
the  exception  to  arise  from  a  state  of  war  not  existing  at  the  date 
of  the  despatch  of  the  vessel  that  was  raised  both  in  Burton  v. 
Pinkerkm,  (1867)  L.  B,  2  Exch.  340,  and  B.  ▼.  Sandoval,  (1887) 
3  T.  L.  B.  411. 

(3)  The  Qerman  colliers  are  engaged  in  shipping  coal  at  a  well- 
known  port  in  the  United  Kingdom,  and  therefore  Lord  Bussell 
of  Eillowen's  "  general  rules  of  construction  "  apply,  by  which  the 
operation  of  the  Foreign  Enlistment  Act,  1870,  extends  to 
foreigners  in  the  United  Kingdom  or  the  dominions  of  the  Grown, 
who,  during  their  residence  here,  owe  a  temporary  allegiance  to 
the  sovereign,  in  respect  to  acts  done  by  them  in  the  United 
Kingdom  or  the  Queen's  dominions. 

In  B.  V.  Sandoval  the  defendant,  an  alien,  was  convicted  and 
sentenced,  as  has  been  noticed,  although  it  was  expressly  admitted 
by  Day,  J.,  in  the  Oourt  of  Grown  Gases  Beserved  that  he  was  not 
guilty  of  having  infringed  the  Act  in  this  country.^  But  the 
defendant,  after  having  bought  both  guns  and  ammunition  in 
England,  superintended  the  loading  of  them  on  a  British  ship  at 
Antwerp*  Further,  shortly  after  leaving  Antwerp  the  defendant, 
on  the  high  seas,  asserted  himself  to  be  the  leader  of  the 
expedition  against  Venezuela.  When  these  acts  were  done  the 
Juatitia  had  the  regular  papers  of  a  British  ship  and  was  owned 
by  a  British  subject.  In  JB.  v.  Sandoval^  therefore,  the  Act 
operated  on  the  doctrine  of  the  territoriality  of  the  merchant 
vesseL  Historious,  who  severely  criticized  the  doctrine,^  expressly 
admitted  that  a  merchant  vessel  on  the  high  seas  in  time  of  peace 
was  like  territory;  and,  as  has  been  noticed,  there  was  not  a  state 
of  war  existing  at  the  date  of  the  despatch  of  the  Justitia,  and 
therefore  the  vessel  was  not  an  illegal  ship  under  the  Foreign 
Enlistment  Act,  1870,  s.  8,  ss.  (3),  though  she  was  ultimately 
seized  as  a  pirate  at  San  Domingo  and  detained  there  for  some 
time. 

^  Burton  ▼.  Pinkerton^  miprcL 

•  B,  v.  Sandocai,  (1887)  56  L.  T.  Bep.  526,  528. 

*  Letters, "  International  Law,"  201, 204. 
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The  Case  of  the  ''  Calchas  "  and  the  Case  of  the 
"  Cheltenham^ 

THsftoteiD  theoMeof  the  CbldkuwereM  fidlow:  ThdTonalon 
a  Toymgefrom  Paget  Sonnd,  bound  to  porta  in  Japan  and  GhiBii 
was,  on  July  25,  seined  by  the  Yladivostook  aqnadion  on  the  ground 
that  she  carried  contraband  of  war,  and  was  taken  to  Yladiyosto^ 
Her  cargo  conaiated  of  flour,  ootton,  and  hewn  beams.  Tho  pnis 
ooort  decided  that  the  floor  which  she  had  on  board  for  JapiB 
was  contraband,  and  that  the  same  should  be  oonfiaoated,  and  tlie 
steamer  released  and  allowed  to  carry  the  balanoe  of  her  oaiff)  to 
Hong-Kong.  The  Bnssian  Ciown  Advocate  gave  notice  that  ho 
wonld  appeal  against  the  decision  of  their  own  prise  court,  and 
Hessra  Alfred  Holt  and  Co.,  LiTerpool,  the  managers  of  the  line, 
now  learn  that  this  appeal  was  made  on  the  gproond  that  among 
the  mail  matter  by  the  Calduu  from  America  to  Japan  wts 
information  addressed  by  the  Japanese  officials  containing  financial 
news  of  especial  value  to  theenemy.  Me88rB.Holt  and  Co.caoaed 
this  information  to  be  telegraphed  to  their  agents  at  Taooma,  with 
instructions  to  give  the  United  States  Post  Office  notice  that  ai  a 
consequence  they  refused  to  carry  in  their  steamers  any  United 
States  mail  for  Japan.  The  CUdbat  was  detained  at  YladiTostook, 
and,  according  to  current  information,  still  renudns  there.  Mean- 
while the  port  has  become  closed  by  ioe.^ 
•  The  hardship  of  this  decision  is  shown  by  oursoiy  referenoe  to 
the  principles  of  the  law  of  contraband.  The  case  of  the  Oakia» 
is  the  case  of  a  mail  steamer,  a  class  of  vessel  as  to  which  lb. 
W.  E.  Hall  observed  in  1888  that  **  mnoh  tenderness  woold  no 
doubt  now  be  shown  in  a  naval  war  to  them  and  their  contents,"* 
substantially  confiscated  for  the  carriage  of  provisions,  and  this 
although  the  belligerent  who  captured  the  vessel,  two  months 
afterwards,  declared  that  provisions  were  merely  conditionally 
contraband.    As  Yladivostock  is  now  an  ice-bound  port,  the  venel 

>  IKflset,  October  11, 1904.         •  HaU's  *<  Jnternational  Law  *  4tii  ed.,p.  7D& 
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would  have  been  oonfifloated  for  several  monthsy  even  if  the 
Admiralty  Oonrt  at  St.  Fetershnrg  had  decided  to  release  her. 
In  case  of  salvage,  it  has  always  been  considered  that  one  element 
in  compnting  the  amoont  of  a  salvage  award  due  to  a  vessel 
belonging  to  a  well-known  line  is  the  dislocation  of  the  service 
of  the  line  which  the  salvage  service  rendered  by  the  vessel  in- 
volves. If  ever  captors  were  guilty  ^of  wilful  misoondnot  and 
vexation,**  to  employ  the  language  of  Lord  Stowell,  it  is  in  the 
case  of  the  Cdkhiu.  The  loss  occasioned  by  the  dislocation  of  the 
service  of  a  line  like  the  Holt  line  to  Japan,  by  withdrawing  a 
large  steamer  for  the  greater  part  of  a  year,  cannot  fail  to  be 
enormous. 

The  fcill  consideration  of  the  case  of  the  Oalchas  touches  two 
much-vexed  questions  of  the  law  of  contraband.  The  first  ques- 
tion raised  is  whether  provisions  •  are  absolute  or  unconditional 
contraband.  At  the  time  of  the  decision  of  the  Yladivostock  Prize 
Court,  Bussia  swept  into  the  dass  of  absolute  contraband  even 
provisions.  It  has  been  seen  that,  among  authorities,  Loccenius 
is  the  only  writer  who  treats  provisions  as  generally  contra- 
band, though  Yattel  may  be  considered  to  have  laid  himself  open 
to  the  suspicion  of  having  done  so.  This  subject  has  been 
fully  discusised,  and  it  has  also  been  shown  that,  in  consequence 
of  the  British  protest  of  August  2,  Bussia  receded  from  the  un- 
tenable position  she  occupied  in  classing  provisions  as  absolute 
contraband.  It  was  observed  in  the  Time$  that,  in  regard  to  the 
question  of  contraband,  the  present  position  of  Bussia  on  the  one 
side  and  Great  Britain  and  the  United  States  on  the  other  is  this — 
food  stu£Bi  alone  have  been  formally  declared  to  be  conditional 
contraband.  Bussia  has  notified  Great  Britain  that  she  has  no 
intention  of  departing  from  her  original  view  that  coal  is  con- 
traband.^ What  right  Bussia  has  to  claim  that,  according  to  her 
original  view,  coal  is  contraband  can  best  be  inferred  firom  the 
circumstance,  already  mentioned,  that  during  the  West  African 
Conference  of  1884  she  took  occasion  vigorously  to  dissent  from 
the  inclusion  of  coal  amongst  articles  contraband  of  war,  and 
declared  that  she  would  categorically  refuse  her  consent  to  any 
articles  in  any  treaty,  convocation,  or  instrument  whatever  whidi 
would  imply  its  recognition  as  such.'  This  is  placing  rather  too 
high  a  reliance  on  the  maxim  of  Grotius^  ^'  Distinguendus  erit 
belli  status."  It  was  further  observed  in  the  Times  that  Count 
Lamsdorff  is  prepared  to  give,  if  he  has  not  actually  given,  the 
British  Government  the  assurance  of  Bussia's  desire  to  apply  the 

^  Timm,  SeptemlMr  26, 1904. 

t  HaU's  ''Intonuiikmal  Law,"  4th  el,  p.  686,  referring  to  Pirliamoattiy  Papen, 
^  Africa,*  No.  It.,  1885, 182. 
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eoiJ  and  oftsr  aHifliM  4M«9tf  a«a  i^kh  an  Mt 
abnlste  eoatnlmi— witk  Ao  grmiiaA  Ioubbb^. 
to  poo   oovte  aad  sa^id  onw^iaadwi  an 
offtTsiywideaadlibana  miorpraimtaan  m  ngudi  cA« 
nd  diai  it  is  Ao  intantioii  of  the 
that  dMj  ibcMld  bo  mtai;ntod  in  tint 


The  leaJnig  cms  in  op  BeporttOD  impmtetim  being  contiihBid 
rfwarktha  liirMia,(1806)gBoh,440,'  Hie  jsdgBaotofLad 
Stowd  in  dik  0M»  is  a  atonboMa  of  laanuBg.  doqaeae^  aad 
lafladeaqNmikA,aadM7bo  &ii]jclaiBad«i€oaof  UigmM 
jmdgaaflQta.  After  haiiag  poiatad  oat  that  it  wm  proved  Oat 
than  ware  pablSe  deapatchaa  onboaid^that  tba  fiMt  waekaovn 
to  the  BMter  aad  aapeaaaiguaa,  who  had  aiadeairanapad  to 
it»  Lead  AowaU  ] 


~  The  qaaaticm  then  ]a»  What  are  the  le^  oonaeqiienoes  attaob- 
iag  to  aodi  a  orimijial  aot?    ¥cr  that  it  ia  erimmal  and  most 
noxioaB  la  aeaioely  denied.    What  might  be  the  oonaeqaeaeea  tf 
a  ainple  tnaaauHion  <rf  deqiatohea*  I  am  not  oaDed  aponlytiia 
neeenutaea  of  the  pnaent  oaae  to  decade,  beeaime  I  ha^e  abeady 
ponooBoed  thia  to  be  a  fraudulent  caaOi    lliat  the  aimpk  eanj- 
ng  of  deqpatdwB,  between  the  ooloniea  and  the  motheMoantiy 
of  the  enemy,  la  a  aerrioe  highly  injazioQa  to  the  belligereDt,  a 
moatobrioofl.    In  the  pteaent  atate  of  the  wcrid,  in  the  hostOitiei 
of  the  EoTopean  Powen,  it  ia  an  oljeot  of  great  importanoe  to 
pteaerre  the  oonneotion  between   the   mother-oonntry  and  tiie 
ooinniea,  and  to  intemq^t  that  oonneotion,  on  the  part  of  tiie 
odier  belligerent,  18  one  of  the  moat  anexgetio  opeimtions  of  w. 
The  importanoe  €i  keeping  up  that  oonneotum,  for  the  conoea^ 
tion  of  troc^w,  and  for  Tanooa  militaiy  parpooea,  ia  maniftet,  and, 
I  may  add,  for  the  sapply  of  dTil  awnatanoe  alao,  and  support 
beoanae  the  iniliotion  of  oitII  diatieM,  for  the  purpose  of  ooia- 
peUing  a  earrender,  forma  no  ineonndevable  part  of  the  operatioDf 
of  war.    It  ia  not  to  be  argued,  thenfiote^  that  the  importasoe  of 
theae  deapatehea  mi^t  relate  only  to  the  dvil  wants  of  the 
ookny,  and  that  it  u  neoeasuy  to  ahow  a  mflitazy  tendflo^ 
beoanae  the  object  of  oompellinff  a  aarrender  being  a  meanuo  of 
war,  whaterer  ia  oondnoiTe  to  that  erent  moat  alsobe oonsider0d|, 
in  the  contemplation  of  law,  as  an  olnect  of  hostility,  althoagn 
not  prodnoed  by  operatioDa  striotiy  militaiy.    How  ia  this  inter- 
conrse  with  the  mother-coontry  kept  np  in  time  of  peaoe?  ^J 
ahipa  of  war,  or  by  paoketa  in  the  aerrioe  oi  the  State.    If  a  w 
interrenea,  and  the  other  bdligerent  prerails  to  interrupt  that 
oommanication,  ia  any  person  stepping  in  to  lend  himself  to  the 
same  purpose,  nnder  the  priTilege  of  an  ostensible  neatral  cha- 
racter ?    Nor  let  it  be  supposed  that  it  is  an  aot  of  Ikht  and 
caanal  importanoe.    The  oonseqaeoce  of  sooh  a  seirioe  is  inoefiDitdi 
indefinitely  beyond  the  effect  of  any  contraband  that  can  he 

>  Theillaiaa<a,(1806)6Bob.440,i54. 
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oonveyecL  The  oanying  of  two  or  three  cargoes  of  stores  is  neoes- 
sarily  an  assistance  of  a  limited  nature;  but  in  the  transmission 
of  despatches  may  be  conveyed  the  entire  plan  of  a  campaisny 
that  may  defeat  ail  the  projects  of  the  other  belligerent  in  that 
quarter  of  the  world.  It  is  trae,  as  it  has  been  said»  that  one 
ball  might  take  off  a  Charles  XII.,  and  mi^ht  produce  the  most 
disastrous  effect  in  a  campaign,  but  that  is  a  consequence  so 
remote  and  accidental  that,  in  uie  contemplation  of  human  events, 
it  is  a  sort  of  evanescent  quantity  of  which  no  account  is  ti^en, 
and  the  practice  has  been,  accordingly,  that  it  is  in  considerable 
quantities  only  that  the  offence  of  contraband  is  contemplated. 
The  case  of  despatches  is  very  different,  it  is  impossible  to  limit 
a  letter  to  so  small  a  size  as  not  to  be  capable  of  producing  the 
most  important  consequences  in  the  operations  of  an  enemy.  It 
is  a  service,  tiierefore,  which,  in  whatever  degree  it  exists,  can 
only  be  considered  in  one  character,  as  an  act  of  a  most  noxious 
and  hostile  character." 

In  this  case  Lord  Stowell  condemned  not  only  the  cargo,  but 
also  the  ship,  for  the  carriage  of  despatches.  But  it  appears, 
both  from  the  judgment  and  the  facts,  how  different  the  Atatanta 
was  from  that  of  the  Cbletat ,  where,  as  has  been  seen,  an  appeal 
Juks  been  successfully  made  by  the  captors  on  the  ground  that  the 
OaJehoi  was  carrying  despatches.  The  Atalanta  was  an  American 
vessel  engaged  in  the  colonial  trade  of  Holland,  then  at  war  with 
England.  The  despatches  were  given  to  the  first  supercargo,  in 
the  presence  of  the  master,  by  the  commander  of  Fort  Bourbon, 
He  de  France,  firom  the  military  governor  of  the  island.  The 
vessel  was  actually  detained  several  days  in  order  that  she  might 
cany  the  despatch.  The  despatch  was  openly  addressed  to  the 
Minister  of  Marine  at  Paris,  and  the  vessel  carried  a  French 
officer,  Oolonel  Bidhmond,  who  was  second  in  command  at  the 
Isle  of  France.  Oolonel  Biohmond  was  disguised  as  a  planter, 
and  the  commandant  who  gave  the  despatch  to  the  first  super- 
cargo told  him  that  in  the  event  of  chase  or  capture  he  was 
to  give  the  despatch  to  Oolonel  Biohmond.  The  Akdania^  on 
leaving  the  lie  de  France,  was  first  chased  by  the  Piedmontese 
frigate,  and  then  captured  by  an  English  privateer  and  taken  to 
St.  Helena.  There  she  was  apparentiy  g^ven  up  to  an  English 
man-of-war,  the  Sir  Edward  Hugle$.  The  packet  with  the  de- 
spatches had  previously  passed  into  Oolonel  Bidhmond's  possession. 
Owing  to  apprehension  of  a  rescue,  some  of  the  prisoners  were 
placed  on  board  the  man-of-war,  among  them  the  second  super- 
cargo. When  he  was  being  conveyed  there  Oolonel  Biohmond 
persuaded  him  to  take  care  of  a  chest  of  tea,  at  the  bottom  of 
which  the  despatches  were  found.  It  was,  however,  amply  shown 
that  the  second  supercargo  knew  that  the  chest  contained  noxious 
correspondence.     It   is  difficult  to  understand,  conceding   the 


Digitized  by 


Google 


464  APPKNBDL 

principle  thai  the  oarriage  of  deepatohee  ie  anaggraTiied  ioftanoe 
of  the  eooTeyanoe  of  oontraband«  how  the  deoisioii  m  tli«  oiae  of 
the  Aimlmiaf  where  Lord  StoweU  oond^imed  both  oiigo  and  ship, 
oonld  have  been  otherwise.  Lord  StoweU  treated  the  oaoe  aBOOA 
where  no  doabt  oonld  exist*  especially  as  the  despatohet  wen 
shown  to  contain  many  partkmlars  of  a  pnrelj  militizy  ohtfioter, 
thon^  it  also  appears  that  they  dealt  with  distress  tbea  pn- 
▼aiUng  at  the  tie  de  Franoe. 

The  Aiabmta  was  the  oase  of  a  voseol  engaged  in  the  oolonial 
trade  of  a  belligerent  then  pitdiibited  by  intematioDsl  Isw,  on 
board  of  whioh  despatohes  were  reoeiTed  from  a  mHitarj  offioer 
of  a  belligerent,  with  the  priyity  of  the  master  and  snperovgoei. 
Further,  the  Tessel  was  detained  soTeral  days  in  order  to  reoeive 
the  despatohes,  and  she  earned,  as  a  panoanger,  a  high  militoij 
officer  of  a  belligerent  The  absnrdity  of  comparing  saoh  s  oiae 
with  that  of  the  Calekas  is  plain  to  demonstration. 

The  Oalekm  did  not  sail  from  one  belligerent  port  to  theotiMr, 
and  being  the  packet  of  a  regular  mail  line  ought  to  be  exempted 
from  penalty  as  a  matter  of  course.*  Further,  the  lett^  on 
iHiidi  the  successful  appeal  of  the  captors  was  founded  in  tte 
CMS  of  the  OalAoi  could  not  possibly  have  been  delivered  to  ber 
by  the  militsry  officer  of  a  belligerent  State,  as  in  the  case  of  the 
Aialamfa,  Japan  can  only  have  diplomatic  representatiTes  it 
TMoma,  and  it  is  a  well-recognized  principle  that  the  deipttoheB 
of  an  enemy's  ambassador,  or  consul,  resident  in  a  neutnl  Btti^ 
when  delivered  for  conTejance  to  a  neutral  ship*  are  not  liaU<>to 
seisuie,  on  the  ground  that  the  neutral  State  is  primd  /o^  ^ 
much  interested  in  such  despatches  as  the  belligerent  Stste.^  It 
seems  at  least  possible  to  assume,  from  the  character  of  the 
despatohes  found  on  the  Oakhca^  which  are  described  as  oon- 
taining  TaluaUe  financial  information,  that  they  must  be  ooiuniltf 
despatches,  which  are,  ip$ofaeto^  not  contraband.  The  guooeesM 
appeal  of  the  captors  of  the  Oaleka$  therefore  seems  to  infrinip 
two  weU-established  principles — (1)  that  immunit7  is  ooaoeded 
as  a  general  rule  to  mail-bags ;  (2)  that  despatohes  sent  firom 
accredited  diplomatic  or  consular  agents  residing  in  a  oeotzsl 
country  to  their  Oovemment  at  home,  being  presumably  not 
written  with  a  belligerent  object,  are  distinctly  marked  tf  ^ 
liable  to  seisure. 

It  is  dear,  not  only  from  Lord  Stowell's  decisions,  but  fiixs 
modem  international  law  as  expounded  by  Mr.  W.  E.  Hall,  thst 
the  rationale  of  the  seisure  of  despatches  as  contraband  is  ths^ 

>  HaU'fl  "  Internationa)  Law,'»  4th  ed.,  p.  708. 

*  The  OaroUm,  (1808)  6  C.  Bob.  i61;  HaU's  <«  Internatioiial  Ia<  ^th  ai, 
p.  880;  and  PhiUimore's  "*  Intemational  Law,**  toL  iii  h.  878, 874^ PP-  ^f^ 
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it  is  oonsideTed  a  lawfal  object  of  war  to*intemipt  the  oonneotion 
between  a  mother-oonntry  and  its  colonies.  This  is  a  most 
legitimate  surviyal  of  the  Bnle  of  the  War  of  1756.  But  it  has 
no  real  oonneotion  with  the  alleged  carrying  of  despatches  by  a 
steamer  which,  like  the  OaiduUf  had  its  port  of  departure  in 
a  nentral  independent  State.^ 

It  has  recently  been  announced  that  the  Supreme  Naval  Prize 
Court  at  St.  Petersburg  has  upheld  the  decision  of  the  Yladivostock 
Prize  Court  in  the  case  of  the  ChelteiJujm.  This  decision  is  best 
summarized  by  saying  that  it  inyolyes  the  condemnation  of  both 
ship  and  cargo  for  conveying  conditional  contraband  to  a  port 
which  cannot  fairly  be  considered  belligerent.  The  cargo  con- 
sisted of  67»500  sleepers  and  logs  for  the  Fusan-Seoul  Bailway, 
and  875  cases  of  beer.  It  therefore  now  appears  that  Bussia 
oonsiders  she  is  at  war  with  Korea,  a  conclusion  strangely  in- 
consistent  with  Count  Lamsdorff*s  own  language  in  the  Russian 
protest  of  March,  1904,  against  Japanese  action  in  Korea.  In  this 
protest,  as  has  been  seen.  Count  Lamsdorff  stated  that  Bussia, 
in  view  of  the  Japanese  landing  in  Korea  on  the  eve  of 
the  battle  of  Chemulpho,  did  not  consider  herself  at  war  with 
Korea.  Further,  the  Korean  Minister  remained  at  St.  Petersburg, 
and  was  stated  to  have  been  present  at  the  reception  of  Admiral 
Alezeieff  on  his  return  from  the  Far  East.  Again,  assuming 
that  Korea  has  become  a  protectorate  of  Japan,  it  does  not  follow, 
firom  the  view  of  international  law  taken  by  Dr.  Stephen  Lushing- 
ton,  in  the  case  of  the  Ionian  ships,  that  die  is  therefore  at  war 
with  Bussia.  On  this  view,  while  it  is  in  Japan's  power  as  suzerain 
state  to  declare  war  for  her  protected  mi-souverain  state,  Korea, 
the  latter  remains  at  peace  unless  she  declares  war  for  her,  and  it 
does  not  appear  that  she  has  done  so.  The  OkeUefAam^  therefore, 
oannot  fedrly  be  considered  to  have  had  a  belligerent  destination, 
and  her  cargo  was  only  conditionally  contraband.  The  Busdan 
regulations  declaring  contraband,  March  1st,  1904,  explicitly  state 

*  Since  these  words  were  written  the  CdUSkoi  was  released  on  bail,  and  the 
Supreme  Prise  Court  at  St  Petersburg  has  upheld  the  decision  of  the  Yladivostock 
Prise  Court,  but  has  stated  additionallj  that  the  cotton  and  timber  were  condemned 
because  the7  were  destined  for  warlike  purposes.  It  is  very  difficult  to  regard 
this  as  any  real  concession  by  Bussia  of  the  principle  of  conditional  contraband 
especiallj  in  view  of  the  fact  that  since  this  decision  (June  14, 1905}  Bussia 
has  sunk  three  neutral  vessels  at  sea.  The  question  inevitablj  arises  what  use 
cotton  and  timber  can  be  to  an  armj  in  the  field.  Accofding  to  infonnatioo  at 
present  available,  the  whollj  indefensible  contention  that  the  Oakka$  was  carrying 
despatches  does  not  seem  to  have  been  even  discussed  by  the  Supreme  Court  at 
St.  Petersburg.  It  is  worth  while  to  add  that  the  crew  of  the  Otde^of  complained  of 
hazih  treatment  at  the  hands  of  the  Russian  officers  and  reckless  navigation  (IVmss, 
Feb.  28, 1905).  But  for  both  sudi  acts  ci^ton  are  re^Kmsible  (Frois  Jckimm,  4 
C.  Bob.  848;  8L  Jwm,  etc,  5  a  Bob.  88). 
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APPENDIX  F. 

The  Case  of  the  '*  AUantan.'' 

[t  18  stated  in  the  Time$,  Ootober  24  1904,  that  the  Admiimltj 
Ckmnoil,  mider  the  following  oiroamBtanoeSy  haTe  reyened  the 
deoiaion  of  the  Yladivostock  Prise  Ooort  with  xegaid  to  the 
Attantom.    The  Admiralty  Ooonoil  ocmaiated  of  Admiral  ATellan, 
President;  four  admirals;  Professor  de  Martens  representing  the 
Foreign  Offioe;    Senators  Tiesenhansen  and  Grave;  and  Mr. 
Wardrop,  the  British  OonsaL    After  patting  some  qnestions  as 
to  the  ownership  of  the  oargo^  Admiral  Avellan  annoonoed  his 
decision  to  release  the  ship.    The  question  of  damages  was  not 
raised,  it  being  intended,  however,  to  raise  a  blaim  on  this  point 
through  the  proper  channels  later.    It  is  impossible  to  regard 
this  decision  of  the  Admiralty  Oonrt,  being  dearly  contradictory 
according  to  English  notions  of  prise  law,  as  entirely  satisfiM^ry. 
The  court   having  held   that  the  circumstances  justified   the 
arrest  of  the  ship,  it  would  appear  that  the  captors  should  be 
entitled  to  their  expenses.    This  result  is  unsatisfactory,  and  is 
contradictory  to   the  practice  of  Lord  Stowell*     No   decision 
of  that  great  Admiralty  lawyer  ever  decided   that  a  vessel 
which,  like  the  AttanUm^  had  genuine  papers  disclosing  a  neutral 
deetmation,  and  which  was  exactly  in  its  proper  course,  could 
be  confiscated.    But  it  is  astonishing  to  observe,  firom  the  argu- 
ment of  H.  Sheftel,  of  the  Bussian  bar,  that  this  conclusion  can 
be  supported  by  the  principles  of  modem  continental  maritime 
law,  and,  in  great  part,  from  the  Bussian  naval  regulations.    The 
argamenti  of  H.  Sheftel,  the  claimant's  counsel,  in  the  case  of  the 
AJkmUm^  are  as  ibllows.    There  were  two  principal  considerations 
on  which  the  judgment  of  theTladivostock  Prise  Oourt  was  based. 
First,  the  AUanicm  on  her  first  voyage  conveyed,  with  the  know- 
ledge of  the  owner,  to  an  enemy's  port,  Sasebo,  during  war,  a  fUl 
cargo  oonveying  contraband.     Secondly,  the  vessel  was  seised 
carrying  coal  firom  Muroran  to  Singapore  under  circumstances 
inducing  the  belief  that  that  was  not  her  real  destination. 
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ILShefbl  tlMi  proeaeded  to  argue  tliat  the  fint 

WM  in  no  wiaa  aooeptaUa  m  ooiwiitating  a  aoaxidpkifiv  oo^ 

opting  a  thip  m  a  lawfdl  prim.     It  may  beolMmd  tbtewtt 

Bwnu  regnladoos  declaring  contraband  merely  oontBAdtt^ 

■hip  en^t  to  be  oonfieoated  in  an  aggraTmted  omb  of  tk  a 

▼vjraaoe  of  ocmtraband.    But   the   daolaion  of  Ae  Tladhabis 

Prise  Oonrt  in  the  omo  of  the  AOamkm  involw  the  ooiteia 

that  Bnaria  oonfleoatee  the  ahip  in  every  omb  (tf  the  eomejai 

of  oontrabend,M  the  did  dnrin^  the  Criawen  Wir.iiip^:^ 

the  fwt  that,  aeoording  to  the   deolaiation  of  I90i  ibe  k 

oetenriUy  abated  her  olaiai.    The  ABamiam,  as  ti^ieui  bm  h 

argument  of  M.  Sheftel,  ooald  not»  on  any  &ix  ooniinetkB,^ 

oonaidered  as  engaged  in  a  contimliand  tianMoticD, eHhriJe 

ptooeeding  to  Mnroran  or  when  leading  that  port   H.  8b^ 

proceeded  to  obaerre  that  the  majority  of  the  antkntia  a 

international  law  held  that  a  Tonani  whioh  soooeeded  ii » 

▼eying  contraband  to  a  hostile  port  and  was  oi^tiiied,Botv^ 

it  was  engaged  in  doing  so.  but   anbaeqnaitly  on  Oe  i^ 

Toyage,  could  not  be  held  liaUe  to  oonfieoation.    Swi  «» ^ 

principle  enunciated   by  Prof.  Frans    Deepagnet  Frot  f^ 

▼on  LisKt,  and  Ftof.  De  Martens.      Fto£  De  Mertesi^  is  ^ 

work,  "*  International  Law  among  OiTilised  Ifatioofl,''  poa^ 

asserted,  that  *«In  order  that  the  seisnre  of  a  nen^^ 

fcr  ccmTeying  contraband  should  be  lawfiil,  it  is  neoeffuy^ 

the  neutral  ▼essel  in  qnestion  should  be  canght  in  /(^ 

dMeUK     Oaptore  snbeeqnent  to  the  diaohaige  of  ibe  ^^ 

cargo  is   not  justifiable  in   law*     In  an  even  mow  stri^ 

sentence  H.  Sheftel  observed  that,  according  to  gngtfg^^ 

regulations  in  foroe,  it  was  not  permissible  to  seise  a^ai(i» 

conveying  contraband  after  she  had  disoharged  ber  ctrgo^ 

the  hostile  port     The  Bnseian  regnlations  of  Ibrdi  27.  ^^ 

regarding  maritime    prises   declared:    •'Heroantiie  ^^'^ 

neutral   nations   are  liable  to  be  ccmfisoated  as  pnt»  ^ 

oaptnred  in  the  act  of  conveying  contraband  to  the  Bof^^ 

to  an  enemy  port.-     This   dearly  implies  that,  »co(»to«® 

regnlationa,  a  ▼essel  is  not  liable  to  be  seised  after  difli^ 

of  her  cargo  at  the  hostile  port    In  the  case  of  the  b^  ^ 

W.Scott  said— 

"Taking  it  howeror,  that  fh^  (the  goods  w^V^A^ 
timber)  are  of  snoh  a  nature  as  to  be  liable  to  be jxio^ 
contraband  on  a  hostile  destination,  I  cannot  fix  that  ^^^^'^^ 
them  in  the  present  Toyage.  The  rule  respecting  <^^r^ 
as  I  have  always  understood  it  is,  that  the  artidee ^^^^^t 
ta  deUdo,  in  the  actual  proseoution  of  the  ▼oyage  to  •'^J^L 
port  Under  the  present  understanding  of  the  law  ^^'^Jl 
cannot  take  the  proceeds  in  the  return  voyage.  . .  .  K  *•  ™ 
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ic*e  not  taken  tii  ddtdo^  and  in  the  aotoal  prosecution  of  such 
X  voymge,  the  penalty  is  not  generally  held  to  attach."  ^ 

"  It  therefore  follows  that  the  Yladivostook  Prize  Oonrt»  in 
Srooeeding  on  the  principle  that  a  vessel  is  liable  to  be  oonfibscated 
-^fter  she  has  oonyeyed  contraband  to  a  hostile  port,  decided 
'  ontrary  both  to  modem  continental  maritime  law  as  enunciated 
'  y  its  greatest  living  exponent,  to  maritime  law  as  enunciated  a 
-  ixmdred  years  ago  by  Lord  Stowell,  and  to  Bnssian  naval  regu- 
lations of  the  present  day. 

^    As  to  the  second  consideration  on  which  the  decision  of  the 
>71adivostock  Prize  Court  proceeded,  M.  Sheftel  observed  that 
.itlie  charter-party  was  concluded  a  month  before  the  outbreak  of 
sthe  war.    He  called  the  attention  of  the  Admiralty  Oouncil  of 
r:3t.  Petersburg  to  the  fact  that  the  Institut  du  Droit  International 
rsktl  Yenice,  in  1896,  laid  down  the  principle  that  the  carriage  of 
.rpontraband,  commenced  before  the  declaration  of  war  and  without 
^iiieoessary  knowledge  of  its  imminence,  was  not  punishable.    The 
;jshii>-building  sections  of  our  English  Foreign  Enlistment  Act, 
p^l870,  8.  8,  only  apply  to  a  state  of  war  actually  existing;  and 
.there    is   clear   analogy  between  conveying  and  supplying   a 
I  contraband  article.    The  loading  and  sailing  of  the  AttanUm^ 
^  M.  Sheftel  observed,  was  completed  before  the  publication  of  the 
,  Bnssian  rules  according  to  which  coal  was  declared  contraband. 
I  These  r^^tions  appeared  in  the  Timet,  March  1,  1904.    The 
^j  owner  had  even  conveyed  coal  to  Tladivostock  on  another  occa- 
^  sion.     The  mere  suspicion  of  false  destination  is  not  ground 
.  for  confiscation.     The  ship's  papers  had  the  authority  of  per- 
^  fectly  genuine  prooft  r^^rding  destination  of  ship  to  which 
,  fhey  belonged.     The  owner  of  the  ship  was  the  owner  of  the 
^  cargo,  and  therefore  the  latter  was  neutral  property.     In  any 
oase,  it  should  be  borne  in  mind  that  in  virtue  of  the  Dedara- 
I   tion  of  Paris,  April  27, 1856,  and  Article  IE.  of  the  liarine  Prize 
Begulations  sanctioned  by  the  Tzar,  March,  27,  1895,  a  neutral 
flag  covers  an  enemy's  cargo   provided  it  is  not  contraband. 
Therefore,  even  if  the  cargo  of  coal  was  Japanese  property,  it 
ought  not  to  be  confiscated,  even  though  the  Bnssian  regulations 
,    r^;arding  contraband  declared  coal  contraband.    Hostile  destina- 
tion, no  less  than  hostile  quality,  constitutes  a  necessary  element 
in  determining  whether  or  not  a  cargo  fedls  under  the  category 
of  contraband.     In  face  of  this  contention  it  seems  impossible  to 
understand  how  the  Admiralty  Court  of  St.  Petersburg,  while 
releasmir  both  vessel  and  cargo,  could  have  held  that  the  ciroum- 
staooes  justified  the  captors  in  arresting  the  vessel.    On  the  con- 
trary, it  appears  that  such  an  arrest  conflicts  with  maritime  prize 

*  The  AUiia,  GSOO)  8  C.  Bob.  167, 168. 
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kwMUhM  bean  vndMBtood  both  m 
ihfan  a  Mutiny.  B«t  daee  ih*  Admizmlty  ! 
at  this  pandosioal  oonohinoii,  it  is  as  difio«It  to 
any  qiMstion  of  ooiti  and  damagvi  roDMoaa  open.  Dr. 
otaaiTed  that  Lord  Stowell  only  awarded  ooata  and 
where  the  oaplon  had  been  g^uilty  of  wflM  ^n^awr^rti^ff  j 
natation.  TheStPbtetabnigPriM  Oo«rt,wliileit<m^tokm 
held  that  the  capton  of  the  Anamhm  wwe  gmlty  of  ^«i&« 
eondnotiexiffeady  decided  that,  in  ^Tiefw  OErtheoirasnrtaaaei,tkv 
were  jiutifled  in  arreeting  the  itmmL  ThmefotB  fha  Adui^ 
Oonrt  of  St  Fbtenbug  eeema  to  hamo  atoppod  itaelf  fion  mir 
ingtha  owner  of  the  ilBaalM  the  ooata  and  daauigeBatdak^ 
cf  the  oaptovs  wfaidi  are  doe  to  him. 
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The  Question  whether  Provisions  are  Contraband,  and 
the  Evidence  and  Memoranda  of  Professor  T.  E. 
Holland,  K.C,  and  Dr.  J.  Westlake^  K.C.j  at  the 
Royal  Commission  on  Supply  of  Food  and  Raw 
Material  in  Time  of  War  {Parliamentary  Papers, 
1905). 

Sm  H.  S.  Mainb,  in  1888,  quoted  Sir  James  Caird  as  sajing,  in  a 
paper  published  in  the  previous  year,  that  the  food  imported  into 
Great  Britain  during  that  year  would  probably  reach  £140,000,000 
in  yalne.  The  gravity  of  the  situation  thus  created  in  the  event  of 
the  outbreak  of  war  between  this  oonntiy  and  any  maritime  power 
oonld  only  be  removed,  in  Sir  H.  S.  Maine's  opinion,  by  Great 
Britain  offering  to  the  United  States  to  oonoede  the  immunity  of 
private  property  at  sea  in  time  of  war,  except  contraband  of  war, 
in  return  for  the  latter  State  consenting  to  abolish  privateering.^ 
The  un&iling  record  of  statistics  shows  that  the  situation,  con- 
sidered by  Sir  H.  S.  Maine  to  be  one  of  **  unexampled  danger," 
has  become  accentuated.  In  1899,  the  value  of  the  imports  into 
this  country  xmder  the  head  of  food,  drink,  and  tobacco  was 
£210,341,368;  in  1900,  £219,969,854 ;  in  1901,  £224,761,875;  in 
1902,  £224,403,658 ;  in  1903,  £232,285,146.  The  reference  to  the 
Boyal  Commission  of  1905  was  therefore  both  imminent  and 
essential.  The  Parliamentary  Papers  published  in  connection 
with  it,'  indicate  in  every  line  that  the  Oommission  appreciated 
the  dignity  and  gravity  of  the  occasion.  The  last  two  volumes 
contain,  in  the  evidence  and  memoranda  of  Professor  T.  E.  Holland 
and  Dr.  J.  Westlake,  a  repertory  of  international  law  such  as  has 
not  been  met  in  a  Blue  Book  since  the  Conference  of  Geneva,  and 
possibly,  since  the  English  reply  to  the  Prussian  Exposition  des 
Motifs  in  the  eighteenth  century.  The  memoranda,  in  partioxdar, 
deserve  all  the  commendation  that  a  Yattel,  a  Montesquieu,  or  an 

>  Leeinree,  "International  Law,**  yi  p.  120. 
*  FarL  Fap^  1905,  Noe.  2648, 2644, 2645. 
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Historioiu  oould  bestow  on  Lord  Manafield'a  hmonm  docamflnt 
Th^  are  truly  ''une  r^ponse  sana  r^j^ne** — ^*^im  ezodktt 
moroean  da  droit  des  gens."  Sir  B.  FfaHIimore  ofaserres  that,  till 
the  Declaration  of  Farii,  1856,  England,  in  her  treatieB  of  peeoe, 
appean  to  liave  been  silent  npon  dispated  qneBti<»i8  of  mantime 
international  law.^  One  reason  for  this,  olearly,  is  that  tfaii 
country  has  been  sorapolons  in  fulfilling  her  intexnatiooal  eogage- 
ments,  and  has  therefore  hesitated  to  declare^  in  time  of  peaoe,* 
oonstmotion  of  maritime  law  that  it  might  be  impractioabte  to 
adopt  in  the  event  of  becoming  a  belligerent.  This  traditional 
tendency  of  Bnglish  jnrispradence  is  reflected  in  the  memanodA 
of  both  Professor  T.  K  Holland  and  Dr.  J.  Westlake.  In  the 
direction  of  declaring  maritime  law.  Professor  T.  K  Htdlaiid, 
while  he  admitted  the  significance  of  the  entire  isolation  of 
England  on  the  subject,  merely  made  a  very  tentatiTO  rDOom- 
mendation  that  this  country  should  join  in  ezoepting  conToyed 
▼ossols  from  Tisitation  and  search  by  the  cruisers  of  a  belligeraii 
Again,  while  Dr.  J.  Westlake  was  prepared  to  adopt  Sir  E  & 
Maine's  suggestion  that  this  country  Aould  concede  the  inunnnitj 
of  priTate  property  at  sea  in  time  of  war,  with  the  exception  rf 
contraband,  he  considered  that  the  concession  ought  only  to  be 
made  if  it  could  be  estabUshed  that  the  crews  of  enemy  merohAot- 
men  would  not  be  useful  in  furthering  the  project  of  invarioa. 
It  is  quite  beyond  the  scope  of  this  note  to  do  more  than  dnw 
attentiim  to  the  invaluable  repertory  of  the  maritime  law  of 
belligerenoy  recently  fumidied  by  Ptofessor  T.  E.  HoUand  and 
Dr.  J.  Westlake.  The  evidence  and  memoranda  of  both  anthoritiefi 
were  delivered  before  the  outbreak  of  the  Busso-Japaneoe  War. 
Professor  T.  E.  Holland  considered  that  it  was  a  great  qneatioii 
whether  the  rules  of  international  law  would  stand  a  great  Bti» 
Hr.  Hall,  it  may  be  remembered,  anticipated,  in  the  Introdnotioa 
to  the  last  edition  of  his  «'  International  Law,"  that  the  next 
great  war  would  be  unscrupulously  waged.  It  is  at  least  poaable 
to  regard  the  BuaMKTapanese  War  as  fulfilling  either  presage,  and 
to  cite  Professor  F.  De  Martens  as  a  witness  to  the  fact'  In  ^ 
war,  neutral  waters  were  made  the  basis  of  belligerent  operatioDa 
on  a  scale  that  transcended  anything  that  occurred  in  those  ereatB 
of  the  American  Civil  War,  on  which  the  Geneva  Oonforon^ 
adjudicated.  Even  a  perverse  construction  of  the  muoh-vexw 
passage  of  Bynkershoek  could:  not  justify  incidents  like  ike  nm 
torpedo-boat  attack  on  Port  Arthur,  or  the  Chemulpho  or  Cbif^ 
incidents.  According  to  Professor  P.  De  Martens,  never  befort 
has  such  a  war  been  waged ;  the  greatest  battles  of  modem  tim^ 

>  *«  International  Law,"  vol.  iiL  a  582. 
*  North  American  Review^  NoTember,  1905. 
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have  been  waged  on  neutral  territory.  It  is  neoesaary  to  revert 
at  least  ninety  years  to  find  a  oonsdentions  parallel  to  the  Treaty 
of  Portsmouth,  in  so  far  as  it  was  a  treaty  concluded  without  the 
previous  declaration  of  an  armistice.  Further,  what  is  possibly  even 
of  more  moment,  the  naval  regulations  of  a  belligerent,  and  not 
international  law,  have  exclusively  determined  the  decisions  of 
Prize  Courts.  Professor  T.  E.  Holland,  in  giving  his  evidence 
before  the  Boyal  Commission  about  three  months  before  the  out- 
break of  the  Eusso^apanese  War,  considered  that  Prize  Courts 
would  be  likely  to  uphold  international  law  to  some  extent  in 
the  teeth  of  national  opinion.  Yet  during  the  Eusso-Japanese 
War,  he  admitted,  speaking  as  a  witness  to  fact,  that  the  decisions 
of  Eussian  Prize  Courts  were  perversely  wrong ;  a  conclusion  that 
no  euphemism  can  render  consistent  with  their  having  observed 
the  slightest  regard  for  international  law.  The  Eusso-Japanese 
War  has  further  had  the  effect  of  entirely  refuting  the  view  that 
a  restricted  category  of  contraband  is  adopted  on  the  Continent. 
On  the  contrary,  as  a  witness  to  fact,  Professor  T.  E.  Holland 
observed  that  Eussia  classed  articles  as  absolute  contraband  that 
had  previously  not  even  been  considered  conditional  contraband 
on  the  Continent  WhUe  it  must  be  admitted  that  the  Eusso- 
Japanese  War  is  exceptional,'  the  question  is  whether  it  will 
remain  so.  Plrofessor  F.  De  Martens,  who  exhausts  both  eloquence 
and  learning  in  insisting  on  the  exceptional  character  of  the 
Eusso-Japanese  War,  does  not  once  suggest  that  such  irregulari- 
ties will  never  occur  again,  a  fact  of  some  significance.  Dr.  J. 
Westlake,  in  giving  his  evidence  before  the  Eoyal  Commission, 
oonsidered  that  reliance  on  international  law  would  have  to  be  a 
very  qualified  one  in  any  war  in  which  this  country  was  engaged. 
If  any  inference  can  be  drawn  from  the  Eusso-Japanese  War,  this 
conclusion  is  indubitable.  The  occasion  of  the  recent  contest  was 
diplomatic  failure  and  augmentation  of  military  and  naval  forces. 
It  was  considered  before  the  Eoyal  Commission  that  the  probable 
causes  of  war  in  our  times  are  diplomatic  failures,  not  acts  of 
aggression.  But  diplomatic  failures  arising  from  requisitions  for 
an  explanation  as  to  increased  armaments  were  the  exciting  causes 
of  the  Ghreat  War  at  the  end  of  the  eighteenth  century.  In  1793, 
H.  Chauvelin,  the  French  ambassador,  required  explications  from 
the  British  Government  as  to  the  reason  for  the  augmentation  of 
its  military  and  naval  forces,  and  this  led  to  the  great  struggle  of 
the  wars  of  the  French  Eepublic  and  the  French  Empire.*  Dr.  J. 
Westlake,  in  giving  his  evidence  before  the  Eoyal  Commission, 
gave  a  very  learned  opinion  that  induces  the  essential  conclusion 
that  virtually  the  political  environment  of  1793  may  reproduce 

'  Sir  B.  PhiUimore't  ''International  Law,"  toL  L  s.  212,  p.  226L 
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HmU;  nes  he  ccnrfdflffvd  &■*  &Shiil  vorit  «d^  be  i»p«hod  k 
WW  if  tlM0»  WOTD  a  gnat  politioy  oamwrnHmnm^  aBinActefwt 
momtliaaoiieoftlielHgKarStelHvoBlitealEad^^iBrtw.    It 

Wattkk*,  to  toka  mto  rniBJiiliw  Am  Httvy  Imom  of  Aft 
B«MoJ«{MneM  War.  It  m  fmtAm  m  ij— <■■  of  pi^iiD  pofioj, 
not  of  pabUo  mtanHOkMl  knr.  It  is  son  cartua  tiiat  fntaio 
wan  win  be  wwonqpakwlj  wafpad  tbaa  tkat  tke^will  eeoar  ai 
alL  TbevndaegiewtbofanMaMlaBajbekofadtobeeQneotod 
at  the  approaohing  oooreBtiatt  d  A»  B^^m  raMiaiaf  Cbait  of 
ArUtratioiu  **  Cadit  qaMtio  *  lypaienl^,  ia  Tiew  of  the  mmo- 
randam  of  Profe«or  T.  E.  HoUaad,  wxittm  in  IMS  for  Ao  Bojal 
OommiMton  that  priTateering  will  not  be  reiired.  It  ia»  ho«- 
eTer,  Twry  diffioult  to  denTO  modi  eoaaoJation  from  Asa  &oti 
aasmning  that  the  fint  article  of  the  DeekratKi  of  PuiB»  thoagli 
not  infringed,  waa  oertainlj  eraded  bj  Bania  in  1904-5.  It 
appean,  aa  Profeaaor  T.  K  Holland  obaerred  dnii^  the  aitting  (tf 
the  Boyal  Oommiapon,  that  the  Ooafedegacy  did  iaane  aoaaa  kttew 
of  marque  in  the  Amerioan  CSril  War.'  Bat  theae  prirateen 
were  all  fitted  out  in  the  porta  of  Confedecaof,  and  tfaarafare  noae 
ol  the  Taaaela  whoae  operationa  engaged  the  attsntioa  of  tho 
Genera  Ocmferenoe  were  prirateera.*  Profoaaor  T.  K  IMlaad 
oonaidera  that  Teaaala  are  not  priTateera  when  their  offioeiB  aie 
naTal  oflSoera  anteoedentlj.  The  olaarioal  inatanoe  of  the  AltAttmui 
ahowB  that  a  oommiaaioned  oommeroe  deatrojer  ia  aa  efBoient  aa  a 
prirateer  could  poaeibly  be.  It  ia  of  aome  intereat  to  ofaaerre  that 
the  Boyal  Oomndaaion  declined  to  oonaider  that  the  anooeaafal 
depredationa  of  the  Oonfederate  omiaers  oonatitated  any  eao^ituNi 
to  the  rule  that  command  of  the  aea  ia  a  condition  preoedent  to  a 
anooeaafal  attack  on  oommeroe.  Their  reaacma  i^pear  to  be  that 
the  anoceaa  of  the  Alabama  waa  popularly  exaggerated,  and  that 
the  moral  effect  ahe  produced  ooold  not  be  repeated  under  the 
modem  conditiona  of  ateamer  merchant  Teeaehr.  It  ia  of  aome 
intereat  to  note  that  thia  view  ia  directly  oppoeed  to  a  dii^um  of 
Lord  Clarendon,  the  atateeman  of  the  aeoond  decade  to  the  Queen'a 
reign  who  declared  that  ateam  terribly  enhanced  the  dangera  of 
commerce  deatroying.  Aasuming  the  figurea  of  the  Boyal  Oom- 
miaaion  aa  to  the  number  of  ocean-going  ateamera  whidh  Tirtually 
oompoae  the  British  mercantile  marine  at  the  preaent  day,  and  aa 
to  the  number  of  aeiauiea  made  by  the  Alabama^  it  muat  be 
admitted  that  a  future  enemy  of  thia  country,  who  poeaeaaed  forty 
auoh  veaaela  aa  the  Alabama^  could  literally  annihilate  our  mercantile 

>  Cr.*' Papers  reUiting  to  the  Treaty  of  Wadiington,''TQLi^  **  Genera  Aibitra- 
tion,**  OoiB.  State  Papen,  p.  21fi. 

■•Ibi<L,  Mtpro,  p.  ai,  where  it  is  expiessl j  stated  that  tlie  commlsBirme  weot 
cat  frooA  Saglaad— ton  a  biaiioh  of  the  insorgeat  Hary  Depaitaeat 
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marine.^  The  Boyal  Comjoissioii  farther  aasnmed  that  the 
Ted&nl  jiktj  entirely  devoted  its  attention  to  the  blockade  of  the 
flouihem  States,  and  did  not  devote  any  attention  to  the  Alabama. 
Aooording  to  a  statement  in  the  Time$  in  1863,  the  Federal  Navy 
Department  at  that  date  had  detailed  sixteen  vessels  to  destroy 
the  Alabama^  and  it  was  daimed  in  addition  that  they  all  equalled 
the  Alabama  in  speed  and  armament,  thongh  perhaps  allowance 
was  to  be  made  for  the  eacoeptional  sailing  qualities  of  that  vessel. 
This  statement  seemed  to  have  been  made  on  some  authority,  and 
derives  strange  confirmation  in  the  fact  that  the  list  given  in  1863 
of  the  Federal  war  vessels  detailed  to  destroy  the  Alabatna  in- 
dnded  the  KearBage,  by  which  she  was  destroyed  in  June,  1864. 

A  comparison  of  the  memoranda  of  Professor  T.  E.  Holland 
and  Dr.  J.  Westlake  reveals  the  interesting  fact  that  while  the 
ISormer,  on  the  whole,  is  inclined  to  think  that  this  country  should 
assert  the  rights  of  a  maritime  belligerent,  the  latter,  like  His- 
torious,  believes  that  it  should  adopt  the  policy  of  asserting  the 
rights  of  maritime  neutrals.  Thus  Professor  T.  E.  Holland  entirely 
declined  to  consider  the  immunity  of  private  property  at  sea  as  a 
practical  proposal.  Dr.  J.  Westlake,  on  the  other  hand,  is  inclined 
to  adopt  it,  though  great  weight  is,  no  doubt,  to  be  attributed  to 
his  reservations.  In  view  of  the  fact  that  little  more  than  two 
mcmths  after  he  gave  his  evidence  before  the  Boyal  C)ommission  a 
war  broke  out  in  which  provisions  were  declared  absolute  contra- 
band by  one  belligerent,  and  conditional  contraband  by  the  other, 
a  very  significant  incident  occurred  when  Dr.  Westlake  was  giving 
evidence.  He  mentioned,  as  a  circumstance  carrying  great  weight 
with  him,  that  Professor  Brnsa,  at  the  meeting  of  the  Institute  of 
International  Law  at  Venice  in  1896,  **a  very  competent  inter- 
national lawyer "  held  that  in  treating  rice  as  contraband,  the 
French,  in  1885,  might  perhaps  be  justified.  In  principle.  Dr. 
Westlake  considered  that  the  extent  to  which  we  are  dependent 
on  oversea  supplies  radically  differentiates  the  actual  situation 
from  that  which  existed  in  the  times  when  our  historic  demeanour 
on  the  questions  of  international  law  connected  with  naval  war 
was  adopted.  Therefore  the  policy  of  this  country  with  regard  to 
international  law  should  in  future  be  directed  rather  towards  the 
maintenance  and  reasonable  enlargements  of  natural  rights  than 
towards  the  maintenance  and  enlargement  of  belligerent  rights. 
It  is  difficult  to  refrain  from  observing  that  the  right  of  blockade, 
which  Dr.  Westlake  regards  as  the  bulwark  of  our  maritime  ascen- 
dency, and  as  even  necessary  for  our  national  existence,  has  always 

>  For  the  pmpofles  of  the  GommiflBloii  the  Britiah  meroantile  marine  oonsists 
of  2000  ocean-going  steamen,  only  vesselB  of  oyer  1500  tona  being  incloded. 
The  Alabama  kept  the  sea  for  twenty-one  numthB,  and  her  oaptniee  areraged  over 
three  a  month. 
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ban  regAided,  firom  Lord  StowdTa  tim0»  as  inrultiug  the  j 
•aoroMhme&t  oq  neittnJ  rigbti  «Uow«d  bj  boAeamtiaud  bw.  k 
MtioQ  whidi  innstad  oq  a  krge  ouMUncikm  of  Oe  ri^  of 
blockade,  and  yet  olaimed  to  enlarge  ihewpbu&n  oi  neatial  li^ 
would  dearly  render  itself  liable  to  the  charge  of  TiwwinaietoiMy. 
if  not  to  that  of  insnoeonty.  Again»  sinoe  the  inddenoe  of  tibs 
penalty  finr  breach  of  blockade  fidls  on  all  artieks,  whether  Mfia 
Ms»  or  jMcjIlm  MMfy  whether  they  are  exjioited  or  imported,  te 
ezoroiee  of  the  right  of  blockade  is  totally  destmctivB  of  a&j 
^"**tTmi  of  the  immunity  of  private  pruperiy  at  sea  in  tine  of 
war.  The  acceptance  ci  both  principles  would,  of  conrae.  kavs 
nnimpabed  the  right  of  a  belligerent  to  inteioept  contxabaad  » 
trwuiis  to  his  enemy.  This  consequence  does  not  sf^iear  to  ha^ 
been  contemplated  by  Dr.  Weetlake,  who  seems  to  adTOoate  tke 
abolitiosi  ci  the  law  of  contraband.  Neither  the  eTidenoe  taksD 
befcre  the  OommisBion  nor  his  memorandum  aflbrds  the  eii^iiBit 
groimd  for  the  auppoeition  that,  like  Httbaer  and  Dr.  J.  Weatlake, 
Profcaaor  T.  E.  Holland  is  prepared  to  advocate  the  sboliticn  of 
the  law  of  contraband.  With  Htlbner  the  abolition  of  ooatnbaal 
was  rather  an  inTolnntary  oonseqnenoe  of  his  theory  than  as 
ezpraaa  rennndation.  The  fact  that  the  historio  champwin  of 
neutrality  implicitly  abolished  the  doctrine  of  coiitrabaikd  baa 
intereat  in  connection  with  the  recently  expreeaed  views  of  Br. 
Westkke. 

In  the  view  of  Dr.  Weatlake,  thia  oonntry  cannot  logically 
repudiate  the  Declaration  of  Ymxib^  becanae  by  her  adherence  to 
the  Declaration  ahe  haa  admitted  that  the  law  was  uncertain. 
Thia»  clearly,  waa  not  the  view  in  the  eighteenth  oentniy,  aa  ex- 
preeaed in  the  Duke  of  Newoaatle^a  anawer  to  the  Prussian  memo- 
rial concerning  neutral  ahipa,  which  ia  admittedly  one  of  the 
moat  admirable  repertoriea  of  international  law.  In  this  rep^ 
Lord  Mansfield  conaidered  that  the  contrary  of  the  dootrine  free 
ahipa  free  goods  ^  waa  too  dear  to  admit  of  being  disputed/*  ^  Sir 
B.  FhilHmore  conaidered  the  Declaration  of  Paria  an  anomaloua 
declaration  which  had  no  natural  oonneoticm  with  the  Treaty  of 
Paria.  This  writer  indubitably  diaagreea  with  Dr.  Westlake's 
view  that  maritime  law,  before  the  Declaration,  was  uncertain. 
Sir  B.  PhiUimore  ezpreaaly  aaya  that  at  the  Dedaration  of  Pkris, 
Qreat  Britain  abandoned  one  of  the  moat  certain  and  highly  valued 
of  belligerent  righta,  namdy,  the  right  of  oonfiaoating  enemie^ 
gooda  found  on  board  neutral  Tceaela.*  Sir  B.  PhiUimore  aeema 
to  conaider  that  the  Dedaration  ia  not  a  treaty,'    The  silence  ao 

'  **  OoUaotanea  Jnrldioa,''  toL  L  p.  145. 

*  Phlllimoie'e*«I]itenuitk)oal  Uw*  fvd.  iii.,Fief!Me  x^a  10;  a]idibM.,<f0a, 
p.  294. 
'  A^ra^ee?. 
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BtadioTisIy  preserved  by  England  in  all  her  treaties  dedaring  war 
Ttpon  the  disputed  questions  of  maritime  law  does  not  seem  to 
jxistily  the  oonclnsion  that  it  was  regarded  as  nnoertain  in  this 
ooxmlary.  According  to  the  analogies  of  mnnidpal  law,  the  oon- 
^otion  of  the  nncertainty  of  the  law  is  always  foUowed  by  an 
stttempt  to  declare  it.  But  this  oonntry  never  attempted  to 
deolare  maritime  international  law  till  1856. 
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Thg  Okmged  Attitude  of  Ibuma  am  Absolute  cmd 
Omditiamd  Omtrabamd. 


Ta  foDofviag  ^ypwirt  in  lk»  IfaMi,  HovveOMT  28, 1904  :* 


•AiareesBtBMtiBgorikttLivwpool  Gliunber  of  < 
]fr.r.&8«aafllmndanaddz«HOQ'OoiitzmbttDdofWai;*  A 
TBsolstiao  WW  ftdopCed  on  tfaa  nbjaei,  and  ropgewutatioM  weie 
■•da  to  Itfrd  IjanowBe,  firoM  wliom  &i  SMoeteiy  to  tba  (%a^^ 
'     ItfaafcUowiiigTCplj:''— 


**  So, — ^I  ha^o  laid  befim  ihb  Maiqida  <rf  Lanadowna  joar  lette 
of  tha  19th  hut,  in  wkkh,  bj  direotkm  <rf  the  Goonoa  of  the 
lirarpool  Chamber  of  ^  Conuneroe,  70a  aak  for  a  more  definite 
;  at  to  the  poeition  which  his  MajestT's  QoDmunent  haa 


taken  np  with  the  JtiUBian  Ooremment  with  respect  to  oontta- 
hand  01  war,  and  in  partknlar  as  to  iHiat  articles  bossies  food 
stnft  axe  to  be  cooditiiniaUy  contraband,  and  whether  coal,  cotton, 
and  machinery  come  nnder  this  category. 

^  Communications  on  this  subject  are  stall  passing  between  the 
two  Goremments,  and  Lord  Lansdowne  is  not  at  present  in  a 
position  to  add  materially  to  the  statement  which  has  already 
Dcen  made  pnblia  His  ICajesty's  Government  have,  as  yon  are 
aware,  from  the  first  objected  to  the  extension  of  the  doctrine  of 
contraband  of  war  under  which  such  articles  as  coal,  cotton,  and 
machinery  have  been  classed  as  nnconditionally  contraband,  and 
they  adhere  to  the  opinion  which  they  haye  exfnressed  on  this 
point.  The  Bnssian  Goyemment  haye,  howeyer,  not  as  yet 
shown  any  disposition  to  regard  coal  otherwise  than  as  abso- 
Inte  contrabano,  or  to  yield  to  the  representations  which  his 
Majesty's  ambassador  has,  as  yon  are  aware,  addressed  to  them  on 
the  subject  of  raw  cotton.  With  regard  to  machinery,  the  wording 
of  the  decision  of  the  prise  court  in  regard  to  certain  machinery 
on  board  the  Oaleha$  confirms  the  yiew  that  it  will  be  liable  to 
condemnation  if  any  is  preyed  to  be  int^ided  for  warlike  use. 

**  His  Majesty's  Goyemment  haye,  as  already  indicated  on  more 
than  one  occasion,  stated  that  they  would  not  consider  themselyes 
bound  to  recognise  as  yalid  any  decision  confirmed  by  the  prise 
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oonrtt  of  last  reoort  whioh  might  be  inoonflistent  with  well- 
establiahed  prinoiples  of  international  law,  and  they  will  strennondy 
snpport  claims  for  oompensation  put  forward  by  British  snb^ts 
whoee  interetts  haye  Boffered  in  oonseqnenoe  of  any  saoh  deoLnonfl. 
It  is  proper  to  bear  in  mind  that  sinoe  the  date,  in  September  last, 
when  the  Bnssian  Gbvemment  issued  supplementary  instmotions 
to  Uieir  naval  officers,  the  ri^ht  of  visit  and  search  has  not  been 
exerdsed  in  a  manner  to  which  his  Majesty's  Goyemment  oonld 
reasonably  take  exoeption.  A  Parliamentary  paper  oomprising 
the  oorrespondenoe  which  has  taken  place  in  regard  to  these 
questions  will  be  issued  at  an  early  date. 

**  I  am,  Sir,  your  most  obedient,  humble  servant, 

"P.  EL  Oampbkim" 

It  has  been  endeavoured  to  show,  in  a  previous  portion  of  this 
work,  that  the  effect  of  the  Bussian  declarations  regarding  con- 
traband, is  to  annul  the  second  article  of  the  Declaration  of  Paris, 
and  that  perfect  liberty  d  neutral  nations  to  trade  in  ordinary 
goods  which  have  no  relation  to  war,  any  attempt  to  interrupt 
which  Yattel  denounces  as  **a  flagrant  injury."^  Bussia  has 
attempted  nothing  less,  since  her  regulations  declaring  contraband 
pronounced  certain  commodities  to  be  absolute  contnCband  which, 
by  continental  maritime  jurisprudence,  have  not  even  been  con* 
sidered  conditionally  contraband. 

The  best  comment  on  the  foregoing  communication  firom  the 
Foreign  Office  is  the  letter  of  Professor  T.  E.  Holland,  in  which, 
after  discussing  Bussian  Prise  Law  and  the  destruction  of  neutral 
▼essek  without  the  adjudication  of  a  prise  court,  he  observed 
(IVfMf,  August  6, 1904>— 

*'  A  ftr  more  important  question  is,  I  venture  to  think,  raised 
by  the  Bussian  list  of  oontraband,  sweeping,  as  it  does,  into  the 
category  of  *  absolutely  contraband  artioles/  thin^  such  as  pro- 
visions and  coal,  to  which  a  oontraband  character,  in  any  sense  of 
the  term,  has  usually  been  denied  on  the  continent,  while  Great 
Britain  and  the  United  States  have  admitted  them  into  the 
category  of  conditional  contraband  only  when  shown  to  be  suit- 
able and  destined  for  the  armed  forces  of  the  enemy  or  for  the 
relief  oi  a  place  besieged.  Still  more  unwarrantable  is  the  Bussian 
claim  to  interfere  with  the  trade  in  raw  cotton.  Her  prohibition 
of  this  trade  is  wholly  unprecedented,  for  the  treatment  of  cotton 
daring  the  American  Oivil  War  will  be  found  cm  examination  to 
have  no  bearing  on  the  question  underi  consideration.  I  touch 
to-day  upon  this  large  subject  only  to  express  the  hope  that  our 
Government,  in  concert,  if  possible,  with  other  neutral  govern- 
ments, has  communicated  to  that  of  Bossia,  with  reference  to  its 
list  of  prohibited  articles,  a  protest  in  language  as  unmistakable 
as  that  employed  by  our  Foreign  Office  in  1885.  'I  regret  to 
have  to  inform  you,  M.  rAmbassadeur,'  wrote  Lord  Granville, 

1  **  Droit  dM  Gem,*  1.  iii  e.  ?ii  1. 112. 
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*  thfti  h«r  Mft jetty'fl  CkuraniiiMnt  t&A  coiprftrf  to  take  exoeption 
to  ibm  puppotad  mmtmn^  as  ibmj  oaanot  admit  tbat»  oonaistentlj 


wtdi  ue  law  and  pfaotioe  of  natioMj  and  witk  the  li^te  of 
]i0atimla»  pnmakma  in  gaicral  oan  be  tzeated  aa  ooatnbaiid  d 
war/  A  tiiaely  wamiiiff  that  a  daim  ia  inadmiaaiUa  is  saiety 
prafaiable  to  waitmg  tm  bad  fedinf  liaa  been  aiooaed  hj  tira 
oonerete  applioatioa  of  an  objentiomaMe  dootrine." 

The  only  ramlt  of  the  proteat  aeema  to  be  that  Buna 
took  pnrnakMia  and  peihapa  maohinaty  out  of  her  oatapxry  of 
abeolnte  oontraband.  Coal  and  raw  ootton  remained,  aa  befaie, 
abaohite  oontoaband  under  the  Rnaaian  regnlatiana  dedariitg  coa- 
traband.  Tet,  aa  haa  been  aeen,  Baana,  dvring  the  Weat  Afickn 
Oonferenee  of  1884— 

'^Todk  occaaion  to  diaaent  TigQcofQaly  from  the  indnainn  of  ooil 
among  the  artidea  oontoaband  id  war.  ai^  deolazed  that  ahe  mn& 
eateg^rioaUhf  rafnee  her  oonaent  to  any  aitides  in  any  tnatj, 
oonYooation,  or  inatrnmant  whatoTer  idiioh  wovild  imply  ite 
reoognition  aa  aaoh."^ 

With  regard  to  Proleaaor  T.  K  HoOand'a  obaenration  that  the 
treatment  of  ootton  during  the  American  Ciwil  War  haa  no  beir- 
ing  on  the  action  of  Bnana  during  the  late  war  dedariog 
ootton  abadnte  contraband^  it  may  be  recalled  that  the  view  oa 
whioh  the  Federal  Cbremment  declared  cotton  contzaband  wu 
Oat  it  took  the  place  of  money.  The  Oonfedente  Govenune&t 
ezpreaaly  prohibited  the  aale  of  ootton  dnring  the  CMl  War, 
except  to  fomiah  the  ainewa  of  war.* 

It  ia  dear,  thereCore,  that  it  ia  impoaaiUe  to  inatitnte  any  com- 
pariaon  between  the  two  caaea.  During  the  Civil  War  tbe 
Federala  declared  raw  ootton  exported  from  the  Confederate  Stetas 
contraband  when  it  had  been  impropriated  aa  the  properiy  of  the 
other  belligerent  Goremment.  During  the  late  Biuao-Japaiitfe 
War,  Bnaaia  haa  dedared  imported  raw  ootton  contraband.  Ab 
impcNTta  haTe  to  be  paid  for,  the  practical  ooDaeqnenoe  of  the 
Bnaaian  price  regolationa  appeara  to  be  to  maintain  rather  than 
to  reduce  the  peconiary  reaouroea  of  Japan.  Lord  GianTille's 
proteat,  to  which  Frofeaaor  T.  K  Holland  referred  in  the  abote 
letter,  waa  made  to  the  French  Ambaasador  when  France  eoughti 
daring  her  hoatilitiea  in  1885  with  China,  to  dedare  rioe  ooatxsr 
band.'  It  ia  there  atated  that  ahipmenta  of  rioe  were  entirely 
atopped  by  fear  of  capture. 

1  HiOTf  **  Intenatioiial  Law,"  pt  It.  c  t.  p.  686,  lef emng  to  Ful.  Fapco» 
"  Africa,''.  Na  It.  1885, 182. 
«  Ibid.,4thed.,ptiT.e.T.p.e90.  •  Ibid,,  4th  ad.,  pt  t.  c  ▼.  p.  w8. 
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The  aathors  are  indebted  to  the  editor  of  the  Times  for  the 
following  text,  translation,  and  comparatiye  analysis  of  the 
Beport  of  the  North  Sea  Commission : —  * 

TEXT  OF  THE  EEPOET. 

After  announcing  that  the  sitting  had  began,  Admiral  Founder, 
the  presiding  Commissioner,  proceeded  without  farther  preface  to 
read  the  report.    It  ran  thus  :— 

BaFFORT  DIS  COIOOSSAIRES  ifrrABLI  CONFOBlOfillENT  1  L'AbTICLI  6  DX 
LA  D&2LARATI0K  DE  SAINT-F^rXRSBOUBG  IHJ  12  (25)  NOYBMBBE,  1904. 

ler.  Les  Commissaires,  aprte  un  examen  minutieux  et  prolong^ 
de  Tensemble  dee  faits  parvenus  k  leur  oonnaissance  sur  Tinoident 
soumis  ^  leur  enqu^te  par  la  Declaration  de  Saint-P^tersbourg  du 
12  (25)  NoTembre,  1904,  ont  prooM6  dans  oe  rapport  k  un  expose 
analytique  de  ces  faits  suiyant  leur  enchainement  rationnoL 

En  Cedsant  connaifcre  les  appreciations  dominantes  de  la  Com- 
mission en  ohaque  point  important  on  d^cisif  de  oet  expose  som- 
maiie,  ils  pensent  avoir  mis  suffisamment  en  lumiere  les  causes  et 
les  consequences  de  Tincident  en  question  en  mdme  temps  que  les 
responsabilites  qui  s'en  degagent. 

2.  La  seconde  escadre  Busse  de  la  flotte  du  Pacifique,  sous  le 
oommandement  en  chef  du  Yioe-Amiral  Aide-de-camp  General 
Bojdestvensky,  mouillait  le  7  (20)  Octobre,  1904,  auprte  du  Cap 
Skagen  avec  I'intention  de  £Edre  du  charbon  avant  de  continuer  sa 
route  pour  rExtreme-Orient. 

II  paratt,  d'aprde  les  depositions  acquises,  que,  dte  le  depart  de 
Tescadre  de  la  rade  de  Beval,  TAmiral  Bojdestvensky  avait  fut 
prendre  des  precautions  minutieuses  par  les  biitiments  places  sous 
ses  ordres  afin  de  les  mettre  pleinement  en  etat  de  repousser 
pendant  la  nuit  une  attaque  de  torpilleurs,  soit  ^  la  mer  soit  au 
mouillage. 

^  Timeit  February  27, 1905. 

2  I 
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jS^^q^^'Pinour.  ne  portant  qu'nn  -e,a  f«a  et  eu  «te 

**^lmTell«i  dfeiditeatrAmind  i  .T«io«r  soa  d6p«t  de  yingt- 

qnatrM  henreB.  Widoua  diBtinots  de  VeBoadr© 

S.  En  «»«^r^«''/J^^^*^  ^  la  Mer  dn  Noid.  ind*- 

dernier  «ehelon  fonn6  P",  **'^'"rV^.      ^rel.  et  le  tranflpart 

2)owW  et  le  I'J^aroro,  ae  «"]»J~'  ,    Veeoadie;  U  avait  Hi 

--« .itv^ne  de  millee  environ  en  amere  ae  i  owwix^ ,  « 

oiroonstanoee  dn  moment  Bon  wolement,  see  avanes 

"""nT^n.^'J^iStlmandant  dn  KanM^  tr«»nit  ft  8 
HeS^^S  J  «n"l^aS."lK,n-chef  par  la  t^^gra^e  ««  fil  « 
STdrce^wnLtxe.  rinformation  qn'il  4tait «  att«in6  de  to,» 
o6te8  par  des  torpillsuTB." 
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7.  Four  86  rendreoomptede  la  part  que  oeitenoiiYelle  pat  prendre 
dans  lee  determinations  nltSrienres  de  TAmiral  Bojdestvenaky,  il 
&ut  oonsiderer  que  dans  see  prfivisions  les  torpillenrs  aBsaillants^ 
dont  la  pr6sence  Ini  6tait  ainsi  signals,  &  tort  on  &  raiaon,  h 
nne  oinqnantaine  de  milles  en  arri^  de  r^chelon  dee  Taisseanx 
qn'il  oommandait,  ponyaient  le  rejoindre  ponr  I'attaqner  &  son  tonr 
vers  1  henre  dn  matin. 

Oette  information  d6cida  TAmiral  Bojdestrensky  &  signaler  i 
ses  b&timents  Ters  10  henres  dn  soir  de  redonUer  de  yigilanoe  et 
de  8*attendre  h  nne  attaqne  de  torpillenrs. 

8.  A  bord  dn  Souvoroff  TAmiral  avait  jng6  indispensable  qne 
Tnn  des  denx  officiers  snp^rienrs  de  son  6tat-major  fdt  de  qnart  sar 
la  passerelle  de  oommandement  pendant  la  nnit  afin  de  snryeiller, 
^  sa  plaoe,  la  marohe  de  I'esoadre  et  de  le  privenir  immMiatement 
s'il  se  prodnisait  qnelqn'inoident 

A  bordde  tons  les  b&timents,  d'aillenrs,  les  ordres  permanents  de 
VAmiral  preserivaient  qne  Foffioier  chef  de  qnart  6tait  antoris6  k 
onTrir  le  fen  dans  le  oas  d'nne  attaqne  6yidente  et  imminente  de 
torpillenrs. 

Si  Tattaqne  venait  de  Fayant  il  devait  le  fiidre  de  sa  propre 
initiatiye,  et,  dans  le  oas  oontraire»  beanoonp  moins  pressant,  il 
deyait  en  r6f§rer  ^  son  Commandant. 

An  snjet  de  oes  ordres  la  majority  des  Oommissaires  estime  qn'ils 
n'avient  rien  d'excessif  en  temps  de  gnerre,  et  pardcnli^rement 
dans  les  oiroonstances,  qne  FAmiral  Bojdestrensky  avait  tout  lien 
de,  consid^rer  oomme  trte  alarmantes,  dans  Fimpossibilit^  oh  il  se 
tronvait,  de  oontrdler  rezactitnde  des  ayertissements  qn'il  avait 
regns  des  Agents  de  son  Gonyemement. 

9.  Vers  1  henre  dn  matin  le  9  (22)  Octobre,  1904,  la  nnit  6tait  h 
demi  obsonre,  nn  pen  Yoil^e  par  nne  bmme  l^gdre  et  basse.  La 
Inne  ne  se  montrait  qne  par  intermittenoes  entre  les  nnages.  Le 
vent  sonfflait  mod^r^ment  dn  snd-est,  en  sonlevant  nne  longne 
bonle  qni  imprimait  anx  vaisseanx  des  ronlis  de  5  degrte  de 
ohaqne  bord. 

La  rente  snivie  par  I'esoadre  yers  le  sndoneet  devait  condnire  les 
denx  demiers  Echelons,  ainsi  qne  la  snite  des  ^y^nements  Fa 
prenyl,  k  passer  &  proximity  dn  lien  de  ptehe  habitnel  de  la 
fiottille  des  ohalntiers  de  Hnll,  oompoeto  d'nne  trentaine  de  oes 
petits  bfttiments  k  yapenr  et  conyrant  nne  6tendne  de  qnelqnes 
milles. 

n  r^snlte  des  depositions  oonoordantes  des  t^moins  Britanniqnes 
qne  tons  oes  bateanx  portaient  leurs  fenx  r^glementaires  et  chaln- 
taient  oonform6ment  h  lenrs  regies  nsnelles,  sons  la  oondnite  de 
lenr  mattre  de  p^ohe,  sniyant  les  indications  de  fusses  oonyen- 
tionnelles. 

10.  I^aprds  les  commnnications  regnes  par  la  telegraphic  sans 
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£1,  xiMi  d'ttumiMl  n*aTalt  M  signaU  par  ke  ^Aelonfl  qui  pM 
daieot  oelni  de  rAminl  Bo^doBtreiiskj  en  frmnfthiwmt  oea  ptnget. 
On  a  n  dapnk*  notammitt,  qne  rAminl  FoUceimm,  ajant  ^ 
oondnit  k  oontoomer  la  flottiUe  dana  I0  nwd,  ^daha  dd  trte  pite 
aTW  aaa  pcojeotears  6leotriqiiea  lea  ohalntiera  lea  plus  Yusins  et, 
laa  ayani  reoonnna  ainai  poor  dea  bfttimaita  moffenaife,  omtmiii 
taaqniUemait  aa  Toato. 

11.  CTaat  peo  de  tempa  aprta  qn'amTai  U  aon  toar,  i  proximity 
da  lien  de  ptehe  dea  ohalntien,  le  denier  Mtelon  de  Tesoadie  oon- 
dnit  par  le  8oM9orof,  battant  paTiUoo  de  rAmiral  BojdeatTensky. 

La  Tcmte  de  cet  Mielon  le  oondniaait  i  pen  prda  snr  le  gros  deli 
flottHle  dea  obalntien,  qn*il  allait  done  4tie  oblig6  de  oontooiner, 
maia  dana  le  and,  qnand  Tattention  dea  c^loieis  de  aervioe  rar  les 
paBBfirellwi  dn  Somaorof  fat  attir6e  par  nne  fnaee  yerte  qui !« 
mit  eo  d^fianoe, 

Gette  fiia6e»  lano6e  par  le'maStre  de  pddie»  indiqnaiVen  rMit^ 
aniTant  lenia  oonTontiona,  qne  lea  dialntien  deyaient  diagoer  le 
o6t6  tribord  an  Tent. 

Freaqne  imm^diatement  aprte  oette  premidie  alerie  et  en  se 
nq»portant  anx  d^poaitiona,  lea  obaervatenn^qni  dee  pananmllnw  da 
8aufxm>jf  fonillaient  Thorison  avec  dea  jnmelleB  de  nnit,  dtoa- 
Trirent  ^aor  la  crSte  dea  lamea  dana  la  direction  dn  bowur  de 
tribord  et  k  nne  diatance  approzimatiye  de  18  4  20  encaUnnB," 
nn  bAtiment  qni  lenr  pamft  anapeot  paroe  qn'ils  ne  loi  Toyaieot 
ancnn  &n  et  qne  ce  b4timent'  lenr  aemblait  ae  diiiger  yen  eu  i 
oontre  bord. 

LoTsqne  le  nayire  anapeot  fat  Mair6  par  nn  projeotear,  lee 
obeeryatenra  crarent  reoonnaitre  nn  torpillenr  i  grande  alloie. 

Cest  d'aprte  oea  apparenoea  qne  PAmiial  Bojdeetyenaky  fitoaviir 
le  fen  anr  ee  nayire  inoonnn. 

La  majority  dea  Commiaaaireaexprime  i  oe  anjet  Topinion  que  la 
reaponaabilit^  de  oet  aote  et  lea  rteiltata  de  la  oanonnade  eesnyee 
par  la  flottille  de  pdche  inoombent  i  TAmiral  Bojdeatyenaky. 

12.  Freaqne  aoaaitdt  aprte  ronyertnre  de  fen  par  tribord,  le 
Sommrof  aper^at  aor  aon  ayant  nn  petit  batean  Ini  banant  la 
ronte  et  fat  oblig6  de  lanoer  anr  la  ganohe  poor  6yiter  de  Taboider. 
Hais  oe  batean,  6olair6  par  nn  projeotenr,  fht  reoonnn  dtre  oa 
ohalatier. 

Poor  empdoher  qne  le  tir  dea  yaiawanx  fftt  dirig^  aor  oe  b4ti- 
ment  inoffenaif,  I'axe  dn  projeotenr  anaaitdt  reley6  &  45*^  yers  le 
cieL 

Enanite,  I'Amiral  fit  adreaaer  par  aignal  &  Tesoadre  Tordie  ''de 
ne  paa  tirer  anr  lee  ohalntiera." 

Mais  en  mdme  tempa  qne  le  projeotear  ayait  6olair6  oe  bateati 
de  ptehe,  d'apr^  le  d^positiona  dea  t^moina,  lea  obaenrateors  du 
ScmvoToff  aper^nrent  &  bAbord  nn  antra  bdtiment  qoi  leor  parat 
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gnspeot,  k  oanse  de  see  apparences  de  mdme  nature  que  cellos  de 
robjeotif  dn  tir  par  tribord. 

Le  fen  fat  anssitdt  onyert  sur  oe  denzidme  but  et  se  trouva  ainsi 
engage  dee  deux  bords,  la  file  des  vaisseaux  6tant  reyenue  par  nn 
mouyement  de  contre-marche  ^  sa  route  primitiye  sans  ayoir 
ohang6  de  yitesse. 

13.  I^aprds  lee  ordres  permanents  de  I'esoadre,  TAmiral  indi- 
quait  les  buts  sur  lesquels  deyait  ^tre  dirig6  le  tir  des  yaisseaux 
en  fixant  sur  eux  ses  projeeteurs.  Mais  oomme  ohaque  yaisseau 
balayait  Thorizon  en  tout  sens  autour  de  lui  ayeo  ses  propres  pro- 
jeeteurs pour  se  garer  d'une  surprise,  il  6tait  difficile  qu'il  ne  se 
produisit  pas  de  confusion. 

Ce  tir,  d'une  dur^  de  dix  k  douze  minutes,  causa  de  grayes 
dommages  dans  la  flottille  des  chalutiers.  O'est  ainsi  que  deux 
hommes  furent  tu6s  et  six  autres  bless^;  que  le  Crane  sombra; 
que  le  Snipe,  le  Jftno,  le  Moulmein,  le  Oidlt  et  le  Majeetic  re^urent 
des  avaries  plus  ou  moins  importantes. 

D'autre  part,  le  croiseur  Aurora  fnt  atteint  par  plusieurs 
projectiles. 

La  majority  des  Commissaires  constate  qu'elle  manque  d'^l^ments 
pr^is  pour  reconnattre  sur  quel  but  ont  tir6  les  yaisseaux,  mais 
les  Commissaires  reconnaissent  unanimement  que  les  bateaux  de 
la  flottille  n'ont  commis  aucun  acte  hostile;  et  la, majority  des 
Commissaires  6tant  d'opinion  qu'il  n'y  ayait,  ni  parmi  les  chalu- 
tiers, ni  sur  les  lieux,  aucun  torpilleur,  I'ouyerture  du  feu  par 
I'Amiral  Bojdestyensky  n'^tait  pas  justifiable. 

Le  Commissaire  Busse,  ne  se  croyant  pas  fond^  k  partager  cette 
opinion,  ^nonce  la  conyiction  que  ce  sent  pr^cis^ment  les  b&timents 
suspects  s'approchant  de  Tescadre  dans  un  but  hostile  qui  ont 
proyoqu6  le  feu. 

14.  Au  sujet  des  buts  r6els  de  oe  tir  nocturne  le  fait  que  V Aurora 
a  re^u  quelques  projectiles  de  47  miUim.  et  de  75  millim.  serait  de 
nature  k  faire  supposer  que  ce  croiseur,  et  peut-^tre  mdme  d'autres 
b&timents  Busses,  attard^  sur  la  route  du  Souvoroff  h  I'insu  de  ce 
yaisseau,  ait  pu  proyoquer  et  attirer  les  premiers  feux. 

Cette  erreur  pouyait  ^tre  motiy^e  par  le  fait  que  ce  nayire,  yu 
de  I'arri^re,  ne  montrait  aucune  lumidre  apparente,  et  par  une 
illusion  d'optique  nocturne  dont  les  obseryateurs  du  yaisseau- 
amiral  auraient  6t6  I'objet. 

A  ce  propos  les  Commissaires  constatent  qu'il  leur  manque  des 
renseignements  importants  leur  permettant  de  connaitre  les  raisons 
qui  ont  proyoqu6  la  continuation  du  tir  k  b&bord. 

Dans  cette  conjecture  certains  chalutiers  dloign^  auraient  pu 
dtre  confondus  ayec  les  buts  primitifs  et  ainsi  canonn^  directe- 
ment.  D'autres,  au  contraire,  ont  pu  dtre  atteints  par  un  tir  dirig6 
BUT  des  buts  plus  ^loign6s. 
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impwkwn  do  oflrtuns  AaliitiaCT  qui,  en  ae  ▼ujvffifc  attebAi  |k 
aoiiKOJMiilM6iniUyit<olaMsd«w  1»  piaeeM  dot  iniMfciB» 
pomiant  M  oniro  Tolgai  d»  tir  dheoi. 

15.  lAdntedatirnrtiibQid^mteaen  aeplacuitmpntii 
TM  UTnrioQ  BiiiM»a  taabU  iU  ny^oriti  des  Oiubihi— liiniw 
«*  plm  lopgae  qm'eUe  ne  mniirt  iifiriMWim, 

lUis  ootto  aiftjoxitt  aitiiiie   qv'eUe    n*«0t    ptm 
WM«igiifa,>iMiqtt'aTi«itJteedii>Mi  «^|otde]ft 
dtt  tir  par  bibovl. 

En  tout  0M»  1m  OommiMuioi  m  plaiiwif   A. 
rimaiiiiiiitf  qm  1* Amiral  Bojdertvooaky  a  fidt  _ 
tout  o»  qoH  povT»it»  dn  ooamaDOtnimt  4  1*  fip,  poor  anpldar 
qw  1m  chiiittMn.  iwoQim  ooBBie  ids,  fMHof  I'o^ 
rMMdra. 

le.  Qooiqu'il  an  niti  la  JDnM  i>Mdboi»  aTsnt  fini  pv 
•on  luanfecH  T  AminJ  m  dteid4  k  fiuxa  la  aigud  gte^nl  da 
lafsn;**  la  iUa  da aes  ▼iiwiwmT  oontinqa  atois  mm  roiita  et  dJMfnni 
dans  la  aud-onefi  nna  aToir  itopp^ 

A  oet  %Md  lea  Oommunirea  aont  unaninwia  ik  xaoonaafitn, 
qii*i^  alaa  oJrooMtanoea  qui  ont  pi!te6d6 1'inoident  et  oeUat  90 
Font  jKoimi,  al  7  aTait  4  la  fin  dn  tir  aaaaa  d*inoertitiidaa  aa  8^ 
dn  dangar  qna  aonrait  T^olialon  dea  TaiawMix  poor  d&ate 
r  Amiral  k  oontinnar  aa  rente. 

Tontafi^  la  nu^joritA  dea  Oammiaaairea  regreiie  qna  r Ainiil 
Bojdeatvaoaky  n*ait  paa  an  la  prfoooppation>ep.fifanriii<aiin<l9ftg 
da  Oalaia,dHnfamarlaaantoii^  deaPniaaanooa  maritiBiaa  ywrnam 
qn'ayant  M  amao6  k  onyrir  la  fon  prta  d*ne  gzonpe  da  duhitin 
oea  bataanz,  da  nationalit6  inoonnna,  airaient  beaoln  da  aeooma 

17.  Lea  OommiaaaireB»  an  mattant  fin  i  oe  rapport,  d&olMimtq^ 
lanra  appriotatiooa,  qni  a'y  tronrent  fonnnl6eB»  ne  aont  pas  datf 
lenr  eaprit  da  natnie  k  jater  anonne  dAoonaidAration  anr  la  tbZmt 
militaira  ni  anr  lea  aentimantadlinmanit6  da  rAmiral  Bojdeatvai- 
aky  at  dn  paiaopnal  da  aon  oaoadra. 

Spauv,  I 

FOUBHISB,  ( 

DoUBAflBOWy 

LiwiB  ^uxjmomf 
Ohabus  Hbhbt  Dayd. 
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I  TBANSLATION. 

^         BXPCOT    OF     THB     CoXMISfflOinEBS    APFOIHTID     IN    OONFOBMITT    WITH 
^  AbTIOLE  6  OP  THX  St.    FKTEBSBCTBfl  DlCLARATION   OF   THX  12tH 

(25th)  Noykmbeb,  1904. 
I 

1.  The  Oommissioners  after  minute  and  prolonged  examination 
of  the  ememUe  of  the  fiftcts  that  have  oome  to  their  knowledge  oon- 
oeming  the  incidents  submitted  to  them  for  investigation  by  the 

.  St.  Petersburg  declaration  of  the  12th  (25th)  Noyember,  1904»  have 
in  this  report  proceeded  to  give  an  analyiio  statement  of  those  facts 
in  their  logical  order. 

In  oommunicatiug  the  principal  opinions  of  the  Commission  on 
each  important  or  decisiye  point  of  this  summary  toc^poaiy  they 
believe  that  they  have  thrown  sufficient  light  upon  the  causes  and 
the  consequences  of  the  incident  in  question,  and  at  the  same  time 
upon  the  responsibilities  resulting  therefrom. 

2.  On  the  7th  (20th)  October,  1904,  the  second  Bussian  squadron 
of  the  Pacific  Fleet,  under  the  chief  command  of  Yice-Admiral 
Aide-de-Camp  General  Bohzdestvensky,  anchored  near  Cape 
Skagen  with  the  intention  of  taking  in  coal  before  continuing  its 
voyage  to  the  Far  East. 

It  appears,  according  to  the  deposition  made,  that  from  the  time 
when  the  squadron  left  the  roadstead  of  Beval,  Admiral  Bohzdest- 
vensky had  caused  the  vessels  under  his  command  to  adopt  minute 
precautions  with  the  object  of  placing  them  fully  in  a  position  to 
repel  an  attack  by  torpedo-boats  during  the  night,  either  at  sea  or 
when  anchored. 

These  precautions  seemed  to  be  justified  by  the  information 
frequently  sent  by  the  Agents  of  the  Imperial  (Jovemment  re- 
specting hostile  attempts  that  were  to  be  apprehended,  and  which 
in  all  probability  would  take  the  form  of  attacks  by  torpedo- 
boats. 

Furthermore,  during  his  stay  at  Skagen,  Admiral  Bohzdestvensky 
had  been  informed  of  the  presence  of  suspicious  vessels  o£F  the  Nor- 
wegian coast.  Besides,  he  had  learned  from  the  captain  of  the 
transport  Bakan^  who  had  come  from  the  north,  that  on  the  night 
before  he  had  seen  four  torpedo-boats,  which  had  only  a  single  light 
at  the  masthead. 

This  news  caused  the  Admiral  to  leave  twenty-four  hours  earlier 
than  he  had  intended. 

3.  ConsequenUy  each  of  the  six  distinct  sections  of  the  sqxuKlron 
steamed  o£F  separately  in  turn,  and  reached  the  North  Sea  inde- 
pendently of  each  other  in  the  order  mentioned  in  Admiral 
Bohzdestvensky's  report;  this    general   officer   commanding   in 
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person  the  last  teotioii,  oompoied  of  tha  firar  new  ImtUeifaip 
iVMMf  Smmof,  Empmror  Alwaid»  IIL^  Borodimo,  (M»  and  tiie 
tmrnfctti  Amadfr. 

This  notaoii  left  Sksgen  at  10  pan.  on  the  Tth  (20ih)  October. 

Tlie  fiist  two  teotiooa  were  ordered  to  proceed  at  a  speed  of 
twelve  knots,  and  the  fdlowing  sections  at  ten  knots. 

4L  Between  1.30  and  4.15  on  the  fioUowing  aftamoon,  the  8& 
(21st)  Ootober,  all  the  seotkxns  of  the  squadron  were  ptssed  in 
swooeasion  bj  the  English  steamer  Zero,  the  o^»tain  of  whidiTeael 
eiamined  the  diflhrent  units  okmlj  enoogh  fiar  them  to  be 
rsoogniaed  from  his  desoriptaon  of  them.  Moieor?er»  the  resulti  d 
his  obserrations  are  in  general  agreement  with  the  indicatinnt 
giren  in  Admiral  Bohsdestrensky's  rqx>rt 

5.  The  last  vessel  passed  by  the  Zero  was  the  JCoMflkda, 
aeoording  to  the  desoription  which  he  (the  oaptain  of  the  Zm) 
gave  of  her. 

This  transport,  which  at  first  formed  part  of  the  same  groapii 
the  Dmiin  LcmAoi  and  the  Awrcra,  was.  therefore,  at  the  time  alooe 
and  abont  ten  miles  behind  the  squadron,  having  been  obliged  to 
slaeken  speed  owing  to  a  damaged  engine. 

This  aooidental  dday  was  perhaps  incidentally  the  cause  of  the 
sabseqnent  events. 

6.  As  a  matter  of  &ot.  towards  eight  o'clock  in  the  evening  thii 
tranqwrt  met  the  Swedish  vessel  AlUbanm  and  other  nnbtowi 
ahips.  whidi  she  fired  npon.  doubtless  owing  to  the  apprehensiflas 
aitmsed  in  the  momentary  oironmstanoes  by  her  isolation,  the 
damages  to  her  engines,  and  her  slight  fighting  valoe. 

However  this  may  be.  at  8.45  p.m.  the  captain  of  the  £Muisfts 
despatched  to  his  commander-in-ohief  by  wireless  telegnphj^ 
statement  respecting  this  meeting  that  he  was  ^  attadked  on  all 
sides  by  torpedo-boats.** 

7.  In  order  to  understand  the  infiuence  which  this  news  might 
have  had  upon  the  subsequent  decisions  of  Admiral  Bohsdestreodf 
it  must  be  remembered  that  in  his  anticipations  the  attacking 
torpedo-boats  whose  presence  had  thns  been  annonnced  to  )amt 
rightly  or  wrongly,  as  being  some  fifty  miles  behind  the  section  of 
the  ships  onder  his  command,  might  overtake  him  towards  oo^ 
o'clock  in  the  morning  in  order  to  attack  him  in  his  tnm. 

This  information  decided  Admiral  Bohsdestvensky  to  signal  to 
his  ships  towards  ten  o'clock  at  night  to  redouble  their  vi^lanM 
and  to  expect  an  attack  from  torpedo-boats. 

8.  On  board  the  Suvarof  the  Admiral  had  deemed  it  india- 
pensable  that  one  of  the  two  superior  officers  of  his  staff  should  he 
on  duty  on  the  Conunander*s  bridge  during  the  night,  in  order  to 
superintend  in  his  stead  the  progress  of  the  squadron  and  let  him 
know  immediately  should  any  incident  occur. 


Digitized  by 


Google 


APPENDIX.  489 

Moreover,  on  board  all  the  ships  the  permanent  orders  of  the 
Admiral  presoribed  that  the  chief  officer  on  duty  was  authorized  to 
open  fire  in  case  of  a  manifest  and  imminent  attack  of  torpedo- 
"boats. 

If  the  attack  were  made  from  ahead  he  was  to  do  so  on  his  own 
initiatiTe,  and  in  the  contrary  case,  much  less  pressing,  he  was  to 
refer  to  his  commanding  officer. 

With  regard  to  these  orders,  the  majority  of  the  Commissioners 
oonsidered  that  they  inyolved  nothing  excessiye  in  time  of  war  and 
particularly  in  the  circumstances  which  Admiral  Bohzdestrensky 
bad  every  reason  to  consider  very  alarming  in  view  of  the  im- 
possibility in  which  he  found  himself  of  verifying  the  accuracy 
of  the  warnings  that  he  had  received  from  the  agents  of  his 
Government. 

9.  Towards  one  o'clock  in  the  morning  on  the  9th  (22nd)  October^ 
1904,  the  night  was  semi-obscure,  somewhat  overshadowed  by  a 
slight  and  low  mist  The  moon  only  showed  itself  at  intervals 
through  the  clouds.  The  wind  blew  moderately  from  the  south- 
east, raising  a  long  swell,  which  made  the  vessels  roll  5  degrees  on 
either  side. 

The  course  followed  by  the  squadron  towards  the  south-west 
necessarily  led  the  last  two  sections,  as  was  eventually  proved,  to 
pass  in  the  neighbourhood  of  the  habitual  fishing-ground  of  the 
flotilla  of  the  Hull  fishing-boats,  consisting  of  some  thirty  of  these 
email  steamers  and  covering  an  area  of  some  miles. 

It  results  from  the  consistent  depositions  of  the  British  witnesses 
that  all  these  boats  carried  their  reg^ulation  lights  and  trawled 
according  to  their  customaiy  rules  under  the  lead  of  their 
** admiral"  and  pursuant  to  the  indications  conveyed  by  con- 
ventional rockets. 

10.  According  to  oommtmioations  received  by  wireless  telegraphy 
nothing  unusual  had  been  signalled  by  the  sections  which  preceded 
that  of  Admiral  Bohzdestvensky  in  traversing  these  regions. 

It  subsequently  transpired  that,  notably.  Admiral  Folkersam, 
having  been  led  to  skirt  the  flotilla  of  the  north,  very  closely 
examined  the  nearest  trawlers  with  his  electric  searchlights,  and 
having  thus  recognized  them  as  ino£Fensive,  quietly  proceeded  on 
his  way. 

11.  It  was  shortly  afterwards  that  the  last  section  of  the  fleet, 
led  by  the  Siwaroff  flying  Admiral  Bozhdestvensky's  flag,  arrived 
in  its  turn  near  the  trawlers*  fishing-ground.  The  course  taken 
by  this  section  carried  it  nearly  into  the  midst  of  the  flotilla  of 
trawlers,  which  it  would  have  been  obliged  to  skirt,  but  to  the 
southward,  when  the  attention  of  the  officers  of  the  watch  on  the 
bridge  of  the  Suvaroff  was  attracted  by  a  green  rocket,  which  put 
them  on  their  guard. 
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Thii  rooket,  fired  by  the  "« adminJ,"  indioftiad  in  reiliiy, 
aooording  to  their  conventioiiiy  that  the  trawlers  were  to  tiawl 
on  the  atarboard  aide  to  windward* 

Almost  immediately  after  this  first  alarm,  aooording  to  tiie 
depositionSy  the  observers  <m  the  bridge  of  the  Smaraff^  who  were 
scanning  the  horiaon  with  night-glasses,  disoovered  **on  the  crest 
of  the  waves  in  the  direction  of  the  starboard  oathead  and  at  an 
approximate  distance  of  eighteen  or  twenty  caUes,**  a  vessel  vrbixik 
appeared  to  them  suspicions,  becaose  they  nw  no  li^t,  and  the 
▼essel  seemed  to  be  coming  straight  towards  them. 

When  the  saspimons  vessel  was  lighted  np  by  a  sflarnhligfat, 
the  men  of  the  watoh  believed  they  detected  a  torpedo-boat  going 
at  high  speed. 

It  was  for  these  reasons  that  Admiral  Bohzdestvensky  opened 
fire  on  the  unknown  vesseL 

The  majority  of  the  Commissi<mers  express  on  this  point  the 
opinion  that  the  responsibility  for  this  act  and  the  results  of  the 
oannonade  sustained  by  the  fishing  flotilla  rests  with  Admiral 
Bohsdestvensky. 

12.  Almost  immediately  after  opening  fire  on  the  starboard  nde 
the  Swoarof  perceived  ahead  of  it  a  small  boat  barring  its  oourse, 
and  was  obliged  to  turn  to  port  in  order  to  avoid  colliding  with  il. 
But  this  boat,  lighted  up  by  a  searchlight,  was  recognised  as  a 
trawler. 

In  order  to  prevent  the  firing  of  the  vessels  from  being  dhreofced 
against  this  ino£Fensive  boat,  the  axis  of  the  searchlight  wis 
immediately  raised  45  degrees. 

Thereupon  the  Admiral  signalled  to  the  squadron  the  oader 
'« Not  to  fire  on  the  trawlers.'* 

But  while  the  searchlight  illuminated  this  fishing-boat,  aocord- 
ing  to  the  depositions  of  the  witnesses,  the  observers  on  the 
AuNiro^  perceived  on  the  port  side  another  vessel  whidh  appeared 
to  them  suspicious  because  of  its  resemblance  to  that  whioh  they 
were  firing  on  upon  the  starboard  side. 

Fire  was  at  once  opened  on  the  second  object,  and  was  thus 
carried  on  from  both  sides,  the  line  of  ships  having  by  a  retro- 
grade movement  returned  to  its  original  course  without  having 
modified  its  speed. 

13.  In  accordance  with  the  permanent  orders  of  the  sqnadnm 
the  Admiral  indicated  the  object  on  which  the  fire  of  the  ships 
was  to  be  directed  by  fixing  the  searchlights  upon  them,  but  as 
each  ship  swept  the  horizon  in  every  direction  around  it  with  its 
own  searchlights  in  order  to  guard  against  a  surprise  it  was 
difficult  to  avoid  confusion. 

This  firing,  which  lasted  from  ten  to  twelve  minutes,  caused 
serious  damage  to  the  trawler's  fiotilla.    It  was  thus  that  two 
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men  were  killed,  six  others  wotinded,  that  the  Crime  sank,  and 
that  the  Snipe^  the  Ktfto,  the  Moulmein^  the  OuU^  and  the  MajsiUe 
Buffered  more  or  less  serious  damage. 

On  the  other  hand,  the  omiser  Aurora  was  hit  by  several 
projectiles. 

The  majority  of  the  Commissioners  declare  that  they  lack 
precise  elements  to  identify  on  what  object  the  ships  fired,  but 
the  Oommissioners  nnanimonsly  recognized  that  the  boats  of  the 
flotilla  committed  no  hostile  act,  and  the  majority  of  the  Oom- 
missioners, being  of  opinion  that  there  was  no  torpedo-boat  either 
among  the  trawlers  or  on  the  spot,  the  fire  opened  by  Admiral 
Bobzdestvensky  was  not  jnstifiable. 

The  Bnssian  Oommissioner,  not  believing  himself  warranted  in 
ooncnrring  in  this  opinion,  stated  his  conviction  that  it  is  precisely 
the  suspicions  vessels  that  approached  the  Bnssian  squadron  for  a 
hostile  pnrpose  that  provoked  the  firing. 

14.  Bespecting  the  real  objects  of  this  noctomal  firing,  the  fact 
that  the  Aurora  was  hit  by  a  few  projectiles  of  47  millimetres  and 
75  millimetres  would  seem  to  be  of  a  nature  to  give  rise  to  the 
supposition  that  this  cruiser,  and  perhaps  even  other  Bnssian 
vessels,  delayed  on  the  track  of  the  Suvaroff  without  that  vessel 
being  aware  of  it,  may  have  provoked  and  attracted  the  first  firing. 

This  error  may  have  been  caused  by  the  fact  that  this  ship  seen 
from  behind  showed  no  visible  light,  and  owing  to  a  nocturnal 
optical  illusion  experienced  by  the  observers  on  the  fiagsbip. 

In  this  connection  the  Oommissioners  declared  that  they  lack 
important  information  enabling  them  to  ascertain  the  reasons 
which  brought  about  the  continuation  of  the  firing  on  the  port 
side.  In  presence  of  this  conjecture  certain  distant  trawlers  might 
have  been  confounded  with  the  original  objects,  and  thus  cannon- 
aded direct.  Others,  on  the  contrary,  may  have  been  hit  by  a 
fire  directed  on  objects  further  off. 

These  considerations,  moreover,  are  not  in  contradiction  with 
the  impression  of  certain  trawlers  who,  finding  themselves  hit  by 
projectiles  and  remaining  lit  up  in  the  radius  of  the  searchlights, 
might  have  believed  themselves  to  be  the  object  of  direct  aim. 

15.  The  duration  of  the  firing  on  the  starboard  side,  even  from 
the  standpoint  of  the  Bnssian  version,  seemed  to  the  majority  of 
the  Oommissioners  to  have  been  longer  than  appeared  necessary. 

But  this  majority  considered  that  it  is  not  sufficiently  informed, 
as  has  just  been  said,  with  regard  to  the  continuation  of  the  firing 
on  the  port  side. 

In  any  case,  the  Oommissioners  willingly  acknowledge  unani- 
mously that  Admiral  Bohzdestvensky  personally  did  all  he  could 
from  beginning  to  end  to  prevent  the  trawlers,  recognized  as  such, 
from  being  the  objects  of  the  fire  of  the  squadron. 
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16.  Howerer  that  may  be,  the  DmUri  DanAoi  haYing  erentoallj 
intiinated  her  number,  the  Admiral  decided  to  give  the  ''stop 
fire  **  aigiuL  The  line  of  his  ships  then  continued  its  ronte  to  ibe 
south-west  without  having  stopped. 

In  this  connection  the  Oomnuseioners  are  unanimous  in  recog- 
nizing that,  after  the  droumstsnces  which  preceded  the  incident 
and  those  which  gave  rise  thereto,  there  was  at  the  closing  of  the 
firing  sufficient  uncertainty  as  to  the  danger  incurred  by  the 
section  of  the  ships  to  decide  the  Admiral  to  proceed  on  his  way. 

At  the  same  time  the  majority  of  the  CommissionerB  regret  tliftt 
it  did  not  occur  to  Admiral  Bohsdestrensky,  while  going  throu^ 
the  Straits  of  DoTcr,  to  inform  the  authorities  of  the  neighbouring 
maritime  Powers  that,  having  been  led  into  open  fire  in  the 
Tidnity  of  a  group  of  trawlers,  those  boats  of  unknown  nationality 
required  assistance. 

17.  The  Commissioners,  in  closing  this  report,  declare  that  their 
appreciations  formulated  therein  are  not  in  their  spirit  of  a  nature 
to  cast  any  discredit  either  on  the  military  value  or  the  sentiments 
of  humanity  of  Admiral  Bohsdestvensky  and  of  the  psrsoimsl  of 
his  squadron. 


THE  BRITISH  AND  RUSSIAN  CONTENTIONS. 

The  foUowing  table  gives  the  contentions  of  the  British  and  Rosbid 
Covenunents,  as  set  forth  in  the  cases  presented  to  the  Commission  bj  the 
British  and  Russian  Agents  on  February  13>  and  the  corresponding  findings 
of  the  Commission : — 


BsmsB  CovmmoHS. 

L  That  on  the  night  of  the  2l8i- 
22iid  (8th-9th)  Oct^r,  1904,  there 
was  in  fact  no  torpedo-boat  or  destroyer 
present  among  the  British  trawlers  or 
m  the  neiehboorhood  of  the  Russian 
fleet,  and  that  the  Russian  officers  were 
mistaken  in  their  belief  that  such 
vessels  were  present,  or  in.  the  neigh- 
bourhood, or  attacked,  or  intended  to 
attack,  the  Russian  fleet 

IL  (a)  That  there  was  no  sufficient 
justificaUon  for  opening  fire  at  all. 

(b)  When  opened,  there  was  a  failure 
to  direct  and  control  the  fire,  so  as  to 
avoid  injury  to  the  fishing  fleet 


(c)  The  flrinff  upon  the  fishing  fleet 
was  continued  for  an  unreasonable 
time. 


FiHDniGs  or  tub  CoMimwBMi. 

L  Upheld  by  the  majority  of  fits 
Commissicners. 


n.  (;a)  Upheld  by  the  nu^'ority  of  the 
Commissioners. 

(6)  The  Commissioners  abknowiedge 
unanimously  that  Admiral  Bohsdest- 
vensky  penonally  did  all  he  could 
to  prevent  the  trawlers,  reco^^iized  as 
su<m,  from  being  the  objects  of  flre  oC 
the  squadron. 

(o)  The  nugority  considered  that 
firing  was  contmued  on  the  starboard 
side  longer  than  was  necessary,  but  that 
it  was  not  sufficiently  informed  as  to  the 
duration  of  the  fire  on  the  port  side. 
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in.  That  thoee  on  board  the  Bnssian 
fleet  ought  to  haye  rendered  assiBtanoe 
to  the  injured  men  and  damaged 
TeatelB. 


IV.  That  there  was  no  fanlt  of  an j 
kind  in  the  oondnct  of  thoee  on  the 
British  trawlers  or  those  connected 
with  their  management 


m.  The  CommissionerB  are  nn- 
animons  in  recognizing  that  there  was 
at  the  dose  of  firing  sufficient  nn- 
oertainty  as  to  the  da^r  incurred  hj 
the  section  of  ships  concerned  to  decide 
the  Admiral  to  proceed  on  his  way. 
The  majority  of  the  Commissioners 
regret  that  it  did  not  occur  to  Admiral 
Bdizdestvensky  while  going  through 
the  Straits  of  Dover  to  inform  the 
authorities  of  the  neighbouring  mari- 
time Powers  that  the  trawlers  requited 
assistance. 

lY .  The  Oommissioners  unanimously 
recognised  that  the  boats  of  the  flotilla 
committed  no  hostile  act 


BussiAir  GoHTBNnoini. 

L  That  the  cannonade  was  caused 
exclusively  by  the  approach  of  two 
torpedo-boats,  proceeding  without 
lights,  and  at  fiul  speed,  towards  the 
squadron. 


n.  That  the  fire  of  the  squadron 
was  directed  exclusively  agamst  the 
two  suspicious  vessels,  and  that  the 
trawlers  were  only  hit  in  consequence 
of  unavoidable  accidents. 

III.  That  the  squadron  did  every- 
thing in  its  power  to  diminish  the  risKs 
incurred  by  the  fishermen  through  the 
cannonade  necessitated  by  the  approach 
of  the  two  torpedo-boats. 


Findings  of  thi  Commission. 

I.  The  majority  of  the  Commis- 
sioners are  of  opinion  that  there  was 
no  torpedo-boat  among  the  trawlers. 
They  consider  that  the  Aurorti,  and 
perhaps  other  Bussian  vessels,  delayed 
on  the  track  on  the  Suvaroff^  without 
that  vessel  being  aware  of  it  may  have 
provoked  and  attracted  the  first  firing. 

II.  The  majority  of  the  Commis- 
sioners declare  that  they  lack  precise 
evidence  as  to  the  object  on  which  the 
ships  fired. 

nL  See  reply  to  British  contention 

n.(6). 


The  Bussian  Govemment  drew  the  following  conclusions  from  the  evidence 
submitted  to  the  Commission  : — 


A.  That  the  cannonade  of  the 
Bussian  squadron  on  the  night  of 
October  21-22, 1904,  was  ordered  and 
•executed  in  the  legitimate  accomplish- 
ment of  the  military  duties  of  the  chief 
of  asouadron. 

B.  That  consequently  no  responsi- 
bility can  possibly  rest  upon  Admiral 
Bohssdestvensky  or  any  of  his  sub- 
ordinates. 


A.  The  Commissioners  find  that  the 

Srecautions  taken  by  Admiral  Bohz- 
estvensky  to  repel  a  torpedo  attack 
were  justified,  but  the  majority  hold 
that  the  fire  opened  by  Admiral  Bohz- 
destvensky  was  not  justifiabla 

B.  The  majority  of  the  Commission 
are  of  opinion  that  the  responsibility 
for  the  cannonade  and  its  results  rests 
with  Admiral  Bohzdestvensky. 
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APPENDIX  J. 
On  the  use  of  French  Waters  by  the  Bussian  Fled. 


Thb  q«Mtkm  of  the  reoeptfam  of  baUigenot  Togdi  in  imtnl 
ports  has  alraad j  been  disooflMd,  and  it  has  been  seen  thii  n 
prinoipla,  and,  ao  kte  m  1861,  in  pimotioe,  there  was  no  Unit 
to  the  time  dnring  wfaioh  a  wwship  migbt  remain  in  a  nectnl 
port  when  not  aotnally  reoeiTing  repairs.  But  the  hloobde 
of  the  NaAwOti  Ij  the  2Wearoiti  in  1861,  in  Soiithiapt» 
Water,  led  to  the  adoption  by  the  British  Goyemment  of  a  nie 
that  anj  Tessel  of  war  of  either  belligerent  entering  an  Eng^ 
port  should  "  be  reqnired  to  depart  and  to  pot  to  sea  withis 
twentj*fbiir  hoars  •fter  her  entranoe  into  snoh  port,  exoept  it 
ease  of  stress  of  weather,  or  of  her  requiring  proTisiona,  or  thinp 
naosssary  for  the  subsistenoe  of  her  orew,  or  repairs;"  in  eitherof 
whioh  esses  the  authorities  of  the  port  were  ordered  ^'to  wpan 
her  to  pat  to  sea  as  soon  as  possible  after  the  expiration  of  ^ 
period  of  twentj-foor  hoars.**,  Mr.  W.  E.  Hall  anticipated  that 
the  twenty-four  hours*  rule  was  not  unlikely  to  becooie  nMce 
general,  but  that  it  oould  never  be  a  rule  of  intematianal  kv, 
beoause  there  was  no  indioation  of  a  oorrelative  duty  to  enbs» 
it  inoumbent  upon  the  neutraL^  But  in  view  of  the  expn* 
language  of  the  QeneTa  arbitrators,  this  does  not  seem  ao  dm  tf 
regards  the  stay  of  the  Shmumdoak  at  Melboum^  whioh  has, 
indeed,  been  greatiy  exoeeded  by  that  of  Admiral  B4disd6stT0Dd7 
at  Madagasoar.*  In  1865  the  iSkesaadodk,  a  Confederate  ondflet, 
entered  Melbourne  in  need  of  repairs,  provisiona,  and  ooal,  aad 
with  a  crew  insuffloient  for  purposes  of  war.  She  was  refitted 
and  prorisioned,  and  obtained  a  supply  of  coal,  whioh  ^^^"^^ 
haTS  enabled  her  to  oommit  depredations  in  the  neighbooibood 
of  Gape  Horn  on  whalers  belonging  to  the  United  States;  hff 
orew  hsTing  been  surreptitiously  reoruited  at  the  moment  of  btf 
departure  from  Port  Philip.    It  was  urged  on  the  part  of  il» 

>  **  Intornatioiul  Law,**  4th  od.,  pp.  652, 653,  and  nota, 
'  Decemoer  80, 1901— Much  16, 1905. 
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Goyeniment  of  tliat  ootmtry  that  **fh6  main  operation  of  the 
naval  irarfiure"  of  the  Shenandoah  having  been  aooompliflhed  by 
means  of  the  ooaling  **  and  other  refitment,*'  Melbourne  had  been 
converted  into  her  base  of  operations.  The  protest  of  the  United 
States  was  npheld  by  the  Conferenoe  of  (Geneva,  where  it  was 
declared  that»  '*  by  a  majority  of  three  to  two  voices,  the  Tribunal 
decides  that  Great  Britain  has  failed,  by  omission,  to  fulfil  the 
dntiee  prescribed  by  the  second  and  third  of  the  mles  aforesaid, 
in  the  case  of  this  same  vessel,  from  and  after  her  entry  into 
Hobson's  Bay,  and  is,  therefore,  responsible  for  all  acts  committed 
by  that  vessel  after  her  departure  from  Helbonme,  on  the  18th 
day  of  Febroary,  1865/'^  The  Tribunal  therefore  held  that  the 
Shenandoah  had  used  Melbourne  as  a  base  of  naval  operations, 
and  that  Ghreat  Britain  had  not  used  due  diligence  to  prevent 
such  use.  Ftofessor  T.  E.  Holland  appears  to  diffor  from  Mr. 
W.  E.  Hall  on  the  question  whether  the  twenty-four  hours'  rule 
oan  become  a  rule  of  international  law.  While  Mr.  W.  E.  Hall 
oritioized  Bluntschli  for  considering  that  any  rule  of  international 
law  could  ever  oust  the  right  of  the  neutral  to  vary  his  own  port 
Tabulations,  Professor  T.  E  Holland,  though  admitting  that  the 
twenty-four  hours'  rule  is  not  yet  a  rule  of  international  law, 
seems  equally  to  consider  that  it  is  capable  of  becoming  such, 
and  that  it  is  desirable  that  it  should.^  The  rule  is,  no  doubt, 
tending  to  become  as  general  as  Mr.  W.  E*  Hall  anticipated, 
whether  it  be  regarded  as  a  rule  of  purely  municipal  or  of 
international  law.  Professor  T.  R  Holland  pointed  out  that  the 
twenty-four  hours'  rule  is  to  be  found  in  the  neutrality  pro- 
clamations issued  in  1904  by  the  United  States,  Egypt,  Ohina, 
I>enmark,  Sweden,  and  Norway.  Again,  in  1898,  during  the 
Spanish-American  War,  the  rule  was  adopted  by  both  the 
belligerents  of  1904.  But  the  proclamations  of  most  of  the 
Continental  Powers  do  not  commit  their  respective  Governments 
during  the  Busso-Japaneee  War  to  any  period  limiting  the  stay 
of  a  belligerent  cruiser  in  their  ports.  The  squadron  of  Admiral 
BohsBdestvensky  has  availed  itself  of  this  circumstance,  not  only 
as  regards  French  ports,  but  as  regards  German  ports  in  West 
Africa.^ 

*  Gf.  text  of  the  award  made  on  September  14, 1872,  bj  the  Tribuial  of  Arbitra- 
tion held  at  Oenera,  in  Halleck's  '*  International  Law,^  toL  ii  p.  156^ 

•  Timm,  April  21, 1905. 

'  Of.  Time$,  Jamiarj  81, 1905,  where  a  complete  account  of  the  itineraiy  of  Admiral 
"BdhtdeBtTeiakfa  is  g;iT6n.  The  Baltic  fleet  arrived  outside  Gaboon,  in  the  French 
Congo,  on  November  26, 1904.  It  effected  some  coaling  operations  there  for  four 
dajs,  bnt  apparently  ontside  territorial  waters.  But  finom  December  11  to  17 
the  Baltic  fleet  laj  at  Angra  Pequena  engaged  in  coiling  operations,  and  while 
there  was  visited  bj  the  German  official  in  charge  on  shore.  The  fleet  then  sailed 
direct  for  Madagncar,  when  it  arrived  on  December  80. 
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In  the  loiter  abora  refiBrred  to,  ProfoaBor  T.  E.  Holland  called 
attantion  to  the  material  olaoaea  of  the  Frenoh  ciroiilar,  iriiidi 
mna  aa  fidlowa : — 

**  (1)  En  anoon  oaa,  nn  belligdrant  ne  peat  fidre  naage  d'lm 
port  Frangaia,  on  appartenant  k  on  Etat  protege,  dauna  nn  but  de 
gnenre,  etc  (2)  La  dnr6e  dn  a^jonr  dana  noa  porta  de  bellig&anfa^ 
noQ  aooompagn^  d*nne  priae«  n*a  6t6  limited  par  anonna  dispod- 
tion  apteiale,  maia  ponr  dire  antoriate  i  y  aejouner,  ila  acmt  tesiif 
de  ae  oonformer  anx  oonditiona  ordinairea  de  la  nentnlit^  qui 
penrent  ae  reanmer  ainai  qn'il  anit : — (a)  .  .  .  (5)  Lea  diti 
naTirea  ne  penyeni^  k  Taide  de  reeaonroea  pnia^ea  h  terre^  aag- 
mentar  lenr  matMel  de  guerre,  renforoer  lenra  ^nipages,  ni 
Uin  **  dea  enrdlementa  Tdontairea,  mdn>e  parmi  lenra  nationaox." 
(c)  Ha  doivent  a*abatenirde  route  enqn^te  anr  lea  foroea,  Templaoe- 
ment  on  lea  reaMnroee  de  lenra  ennemia,  ne  paa  appareilkr 
bmaqnement  pour  ponraniTre  oenx  qni  lenr  aeraient  simalte ;  en 
nn  mot,  a'abatenir  ae  faire  dn  lien  &  lenr  rMdenoe  la  baae  d'nna 
(^ration  qneloonqne  oontre  FennemL  (3)  n  ne  pent  dtre  fonnii 
i  nn  belligtoknt  qne  lea  viYrea,  denr6ea»  et  moyena  de  reparations 
n6oeaaairea  k  la  anbdatanoe  de  aon  6qnipage  on  i  la  aeonrit^  de  sa 
nayigation.** 

Under  theae  regnlationa,  Profeaaor  T.  R  Holland  obaervee,  **  All 
mnat  evidently  tnm  npon  the  wiadom  and  bonne  voUmiS  of  the 
offioiala  on  the  apot,  and  of  the  Home  QoTemment,  ao  fiur  aa  it  si 
in  tonch  with  them.*'  Mr.  W.  E.  Hall  obaervea  that  in  France 
**  all  peraona  ezpoaing  the  State  to  reprisab  or  to  a  declaration  of 
war  are  liable  to  pnnishment  nnder  the  Penal  Code,  which  leaTes 
the  State  to  accommodate  ita  mlea  to  international  law  for  the 
time  being ;  and  in  1861,  on  the  ontbreak  of  the  American  (StiI 
War,  a  Proclamation  of  Neutrality  waa  iaaued,  referring  to  the 
appropriate  articlea  of  the  Oode,  and  prohibiting  all  Frenoh  snb- 
jecta  from  *  aaaisting  in  any  way  the  equipment  or  armament  of 
a  Teasel  of  war  or  privateer  of  either  of  the  two  partiea.'  Under 
thia  proclamation  aix  Teasels  which  were  in  course  of  oonstmction 
in  Fronch  porta  for  the  Confederate  States  were  arreeted.** '  During 
the  American  Civil  War,  therefore,  France  succeeded  in  maintain- 
ing a  more  correct  attitude  of  neutrality  than  this  country.  But 
the  question  of  the  reception  and  stay  of  a  belligerent  cruiser  in 
a  neutral  port  preaenta  many  di£Scultiea  from  the  point  of  view 
of  international  law;  and  Professor  T.  E.  Holland  has  lately 
observed  that  it  must  prominently  engage  the  attention  of  tiiat 
OonfBrence  on  the  rights  and  dutiea  of  neutrals,  the  conToning  (tf 
which  was  among  the  vceim  of  the  Hague  Conference. 

In  Tiew  of  the  stay  of  Bussian  Teasela  at  Djibntil  on  three 
i)Ccaaiona  during  the  late  war,  and  of  the  prolonged  nature  of 

I  HaU*8  <<  Intcnutioiua  Law,"  4tfa  ed.,  p.  638. 
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iheir  visit  to  Madagasoar  and  French  Coohin-Ohina*  it  seems  very 
diffionlt  to  deny  that  some  infraction  of  neutrality  has  occurred. 
The  first  visit  of  Bussian  war  vessels  to  Djibutil  may  be  put  out 
of  the  question.  The  stay  of  Admiral  Bohzdestvensky  at  Mada- 
gascar greatly  exceeds  in  duration  the  stay  of  the  Bhenandoah  at 
Melbourne  in  1865.  Negrin,  who  is  cited  by  Mr.  W.  E.  Hall  as 
adequately  stating  the  conditions  upon  which  belligerent  vessels 
are  admitted  into  neutral  ports,  imposes  no  less  than  seven 
distinct  restraints  upon  a  belligerent  cruiser  in  a  neutral  port. 
It  is  noticeable  that  he  forbids  the  augmentation  of  arma- 
ment. But  this  would  not  seem,  in  principle,  a  different 
act  from  using  territorial  waters  for  a  training-ground.  Again, 
Negnn  forbids  the*  use  of  territorial  waters  by  a  belligerent  in 
order  to  watch  his  enemy  or  obtain  information  about  his  *  future 
movements.^  Further,  this  is  forbidden,  as  has  been  seen,  by  the 
**  French  circular."  Even  if  Admiral  Bohzdestvensky  did  not  use 
the  marginal  waters  of  Madagascar  for  this  purpose,  it  is  very 
difficult  to  draw  the  same  conclusion  as  regards  his  prolonged  stay 
at  Eamranh  Bay  from  April  12  to  29.  Professor  T.  E.  Holland 
appears  to  take  this  view,  evidently  regarding  the  latter  incident 
as  of  more  importance  than  the  former.'  It  is  highly  unsatis- 
factory that  there  should  be  an  entire  absence  of  reliable 
information  as  to  what  occurred  in  Cochin-Ohina  waters. 

In  discussing  the  Shenandcnih  incident,  Mr.  W.  E.  Hall  objects 
to  the  G^eva  award  on  this  head,  because  there  was  no  continued 
use  of  the  neutral  base  in  that  case ;  and  ^  continued  use  is,  above 
all  things,  the  crucial  test  of  a  base."  During  the  late  war 
there  has  certainly  been  a  continued  use  of  Djibutil  by  whole 
squadrons  of  Bussian  war  vessels,  though  possibly  not  by  the 
same  squadrons.  On  one  occasion  Admiral  Folkersahm,  with 
the  cruiser  squadron  of  the  Baltic  fleet,  spent  a  whole  week  at 
Djibutil,  December,  1904.  It  is,  however,  material  to  observe 
that,  in  Mr.  W.  R  Hall's  opinion,  there  may  be  a  continued  use, 
not  merely  by  visiting  repeatedly  the  same  neutral  port,  but  by 
frequenting  other  ports  of  the  same  neutral,  equally  calculated 
to  facilitate  the  purposes  of  the  belligerent.'  But  if  this  prin- 
ciple be  merely  applied  with  primd  facie  consiBtency,  it  haiB  an 
obvious  relevance  to  incidents  like  the  successive  sojourns  of  the 
Baltic  fleet,  during  the  late  war,  at  Madagasoar  and  Kamranh 
Bay. 

The  situation  has  become  considerably  aggravated  by  the  fact 
that  Admiral  Bohzdestvensky,  after  leaving  Eamranh  Bay,  merely 
proceeded  some  fifty  miles  up  the  coast  of  French  Indo-Obina  to 

1  Hall's  **  Intematioiud  Law,"  4th  ed.,  p.  654,  referring  to  Negrin,  p.  180. 

*  Cf.  Timei,  April  21, 1905. 

*  «*  International  Law,'*  4th  ed.,  p.  629. 

2  C 
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Hott4nk»  Bay,  north  of  Hhatnag.  It  k  atetod  tfaii  Ooolob 
BftytaakobovwHhmtmitQriAllimiiioSBriBg  tiMttlTntaget 
of  ymy  imp  wtm.^  Tiyan  is  ako  s  UiogriiJi  slatioB  at  Hod- 
koUBay.  TlMfteyof  theRiiKiamflMt  in  theFnaokvataii 
of  OooUn  CBiiaa  and  Indo-GUna  is  thorefm  nmriy  of  a  nrafli'i 


nMi,MajCL1905. 
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APPENDIX  K. 
E3XTEA0T  FROM  TIMES,  AUGUST  29,  1904,  p.  10. 

List  of  Bussia/n  Acts  of  IrUerferenee  with  Neutral  Shipping 
since  the  ouibredk  of  War  in  the  Far  East. 

I.— Incidents  at  Post  Abxhub. 

British  Steamship  Foxtan  ^a2l.— Seised  in  Port  Arthur  harbour  after 
outbreak  of  hostiHties.  (She  had  arrived  on  February  4— ^^  four  days 
before  hostilities  began— from  Oardiff  with  caigo  of  ooal  for  Bussian 
navy.) 

British  Steamship  TTrndiou^.^Detained  under  oircumstanoes  of  great 
hardship  at  Port  Arthur,  Februaiy  8-14,  with  Japanese  refugees  from 
Ghing-wan-tao  on  board. 

British  Steamship  Enping.^-Fmd  upon  from  Port  Arthur  on  her 
way  from  Ching-wan-tao ;  ordered  to  Dahiy,  and  detained  there  four  days 
(February  18). 

British  Steamship  ^ipssfi^.— Fired  upon  July  16  by  Russian  destroyer 
and  sunk;  according  to  the  finding  of  the  Naval  Ck>urt  held  at  Shanghai, 
August  23,  "  without  any  just  cause  or  reason.** 

IL— Ofebations.  of  ApimiATi  Wibkninb*8  Squadbon  or  Bin  Ska 
AND  Msdhkbransah. 

British  Steamship  Mongolia  (London  to  Sydney).— Stopped,  February 
20  in  Bed  Sea,  but  allowed  to  proceed. 

British  Steamship  Mombasa  (London  to  Calcutta). — Stopped  about 
same  date  in  Bed  Sea,  but  allowed  to  proceed. 

British  Steamship  Ettriehdah^ — Seised  and  brought  into  Suez, 
Febmaiy  27 ;  released  Februaiy  29. 

British  Steamship  Franhley, — Seised  and  brought  into  Sues,  February 
27 ;  released  February  29. 

British  Steamship  Palavoan. — Stopped  in  Bed  Sea,  but  allowed  to 
proceed. 

British  Steamship  Ben  Aider. — Stopped  in  Bed  Sea,  but  allowed  to 
proceed. 

(The  Egyptian  (Government  repeatedly  protested  against  the  Bussian 
ahips  overstaying  their  time  limits  in  E^tian  waters,  and  especially 
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•gaiDstth6proloDgediU7oftiieZ>M«lri  Dom^bai  td  Sma  mAr  fotai 
ofrepain.) 

Britiih  Steamdbip  MarOahe,  Gennazi  Steuuiiip  flfwfffarf,  JSannp^ 
Staamer  .Stoiuiart— Stopped  off  Pdrt  Sud,  MmiA  15-16;  bj  IMri 

BritiBh  Steamship  Owrw  (BiiD&i  to  Piort  Said).— Stopped  M174I7 
RoflBan  cndser  Khmbry,  Awn^jwlwig  ami^fc^if^  of  Japtnese  mfli; 
delayed  for  two  boon. 


nL— OpIRATIOHS  op  the  VULDIVOTOCJt  SoCAIHKa. 

Britiah  Steamship  AIlamt<m.—S^wdd  Jane  16  (fizst  n^  on  Innemd 
Toyage ;  taken  to  Vladivoitock  and  oondemned  by  "Priwt  Goart,  Jme  2fZ, 
mainly  on  the  groond,  not  that  she  was  actually  carrymg  eontraband,  bst 
that  she  had  earned  contraband  on  h^  outward  voyage. 

German  Steamship  ArabaL — Seized  July  22  (seoood  hmQ,  tikeato 
Vladiyoetock ;  released  about  Angost  5,  the  caigo  for  Japan  akxie  beisg 
confiscated. 

British  Steamship  Knight  Commander, — Sank  Jofy  24  by  Bomb 
oniiierB  and  sobeeqoently  adjodged  a  lawful  prize  by  tiie  VladiTeatock 
Priae  Court    No  compensation. 

German  Steamship  lliea  (chartered  by  J^Mneee  firm). — Sank  July  24 
by  Bnasian  cnnsen,  and  adjudged  a  lawfol  prize  on  the  ground  that  ihe 
had  lost  her  status  as  neutral  ship.  Compensation,  nerertheleaBr  grsoted 
to  German  owners. 

British  Steamship  Cakkoi, — Seized  on  or  about  Julj  25,  taken  to 
VladiTOstock ;  case  still  pendmg. 


IV.— OpXBATIONI  of  the  "  PbTKEBUBG  **  Ain>  ^  SuOi^EXSK, "  CI  TflB 

Red  Ska. 

British  Steamship  Onwe  EaU,  British  Steamship  Jf4nia2aM.---Stopped 
July  12  by  the  PUerbwrg  off  Jiddah,  and  detained  fo  four  boms  for 
examination. 

British  Steamship  MoImxu  (P.  and  0.).— Seized  July  13  by  the 
FHefhurg;  brought  into  Sues  July  19  in  charge  of  a  prize  crew ;  passed 
through  the  canal,  and  left  Port  Said  July  21;  released  at  Algieis, 
July  27. 

British  Steamship  Drag<man. — Stopped  July  15,  bat  allowed  to 
proceed ;  she  was  bound  from  the  Russian  port  of  Batom,  in  China. 

German  Steamship  PrinM  JJMfirfcA.— Stopped  July  15  or  16  by  the 
SmdUntk^  and  mail  bags  for  Japan  taken  out  of  her;  mail  bags 
surrendered  a  couple  of  days  later  and  sent  on  by  British  Bteamship 
Fenioy  which  was  stopped  by  the  Smolenak  for  the  purpose. 

British  Steamship  DolmoHa, — Stopped  July  17,  bat  allowed  to 
proceed. 

British  Steamship  OsyJon.— Challenged  July  18  by  Pekrburg^  but 
allowed  to  proceed ;  she  was  homeward  bound. 
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Gennan  Steamship  /Sbaniio.— Seized  in  the  Red  Sea,  and  brooght  back 
to  Suez,  July  24,  in  chaige  of  a  prize  crew,  bat  released  same  day,  though 
she  was  stated  to  have  400  tons  of  rails  for  Japan  on  board. 

British  Steamship  Ardova, — Seized  by  the  Smolensk  and  brought  back 
to  Saez,  July  25,  in  charge  of  a  prize  crew,  bat  released  same  day. 

BritifiJi  Steamship  Formosa, — Seized  and  brought  into  Suez  in  charge 
of  a  prize  crew,  Joly  26 ;  released  July  27. 

(German  Steamship  EohcUia, — Seized  and  brought  into  Suez  in  charge 
of  a  prize  crew,  July  27 ;  released  at  once. 

British  Steamship  City  of  Agra  and  IfaswZta.— Stopped  by  Russian 
cruisers  (exact  date  not  stated),  but  allowed  after  examination  to  proceed. 

British  Steamship  Comedian. — Stopped  and  papers  examined  by 
Smolensk  (August  22)  in  South  African  waters,  eighty  miles  from 
East  London. 


v.— Operations  of  New  Cbuisebs  (Tbaksfobmed  Gbbman  Lotebs). 

British  Steamship  Manora. — Challenged,  August  6,  twenty-fiye  miles 
south  of  Finisterre. 

British  Steamship  Bonda. — Stopped  on  voyage  from  Hull  to  Naples 
August  13»  off  Spanish  coast 

British  Steamship  Scotian, — Stopped  and  examined,  August  17,  by 
Ural  (ex  Ma/ria  Thertsia)  off  Straits  of  Gibraltar. 


VL — Ofebations  of  the  Baltic  Fleet. 

British  Steamship  OUhamia, — Seized  by  the  Baltic  Fleet  on  May 
18,  1905.  The  ofi&cers  were  put  on  board  the  OUg,  driven  to  Manila 
after  the  battle  in  the  Sea  of  Japan,  May  28,  29.  The  crew  were 
transferred  to  the  Dnieper  (ex  Fetefrhwrg\  and  an  entirely  Russian 
prize  crew  took  over  the  OldhamUh  which  was  ordered  to  Yladivostook, 
escorted  by  the  converted  cruisers  Kuban  and  Terek.  It  is  difficult 
to  conceive  a  more  improper  exoxsise  of  the  right  of  visitation  and 
search  than  this  case.  Modern  usage  only  allows  the  master  of  the 
merchantman  to  be  summoned  with  his  papers  on  board  the  belligerent 
cruiser.^  The  Prize  Code  of  the  Institute  of  International  Law  pro- 
hibits a  belligerent  from  requiring  any  person  whatever  to  be  summoned 
on  board  the  belligerent  vessel  which  intercepts  the  neutral.  Both 
usage  and  authority,  therefore,  are  entirely  opposed  to  such  an  act  as 
that  of  the  Baltic  Fleet,  in  requiring  the  entire  crew  and  officers  of  the 
neutral  merchantman  to  leave  their  vessel  to  embark  on  the  belligerent 
warships.    This  vessel  reported  sunk. 

British  Steamship  CUumum, — Stopped  June  2,  1906,  by  Russian 
cruiser  Bion  (ex  SmcUTuh)\  bags  of  beans,  cotton,  and  boxes  of 
antimony  thrown  overboard.  Russians  left  suddenly,  stating  vessel  was 
released. 

1  The  SZMMOMf,  2  Wheaton,  262. 
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Britiih  Stoamihip  8t  JTAIa.— Stopped  and  searched  by  Buboid 
craiier  Dnieper  (ex  PeteHmrg)  on  Jane  4,  1905,  60  milea  north  of 
H(mg  Kong  while  on  Toyage  to  Japan.  Oargo  comisted  of  jutei,  rice, 
and  ootton,  and  therefore  waa  only  oondiUonally  contraband.  Sank  on 
June  5.  Eleven  Earopeana,  including  the  captain,  detained  on  board 
the  Dnteper. 

A  question  waa  addressed  to  Lord  Lansdowne,  as  Secretaiy  of 
State  for  Foreign  Affairs,  as  to  the  probability  of  an  early  settle- 
ment of  the  claims  of  the  captains,  i^oers,  and  crews  of  merohuit 
Tessels,  for  perscmal  snffering  and  loss^  inoorred  by  the  aoticm  of 
Bnssian  omisers  dnring  the  Basso-Japanese  War.  In  reply.  Lord 
Lansdowne  stated  that  in  the  oase  of  the  Ettrickdale  there  had  bean 
payment  in  foil,  and  the  oase  was  closed.  Bnt  this  was  the  only 
oase  in  which  a  completely  satisfiBMstory  resnlt  had  been  arriTed  at 
In  the  oase  of  the  Fra/Mjf^  the  owners  had  reoeived  the  greater 
part  of  their  daim.  In  the  oase  of  the  Foxton  Ratt^  eighty  per 
oent.  of  the  amount  claimed  had  been  paid.  In  the  case  of  the 
Oblcftoi,  the  Bnssian  Gtovemment  had  already  paid  the  Talne  of 
the  flour  on  board.  In  the  case  of  the  ITtpaaii^,  Ardova^  and  Bjdght 
OommamdeTf  claims  had  been  made  for  the  loss  of  the  effects  of  the 
captain,  officers,  and  crew,  and  for  compensation.  There  was  not 
the  slightest  evidence  that  any  of  these  claims  would  be  enm 
oonsidered  at  the  date  of  Lord  Lansdowne's  statement,  and  it  is 
dear  that  they  must  be  definitely  abandoned,  in  the  light  of  the 
dedsion  of  the  St.  Petersburg  Prhse  Oourt  in  the  case  of  the  Kai^ 
Oommander,  The  Bussian  Prize  Courts  have  set  a  seal  upon  their 
*'  perversely  wrong  decisions,"  to  use  the  language  of  Ptofessor 
Holland,  by  an  infiraction  of  the  rule  of  international  law  that 
*' severe  damages  ought  to  be  inflicted  upon  those  captorB  who 
have  behaved  with  crudty  towards  the  captured  erew.** '  In  two 
of  the  above  cases,  the  liability  of  captors  for  embezzling  property 
was  a  priudple  announced  by  Lord  Stowell,  who  observed,  in, 
another  case,  that  where  it  oould  be  proved  that  the  captors  had 
any  such  mab'gnant  motive  as  that  of  inflicting  pain  or  personal 
indignity,  he  would  inflict  exemplary  damages.  In  this  case, 
twenty-two  of  the  crew  of  a  Spanish  vessd  were  put  in  irons; 
but  the  captor  was  a  British  privateer,  and  not  a  cruiser  of  his 
Majesty's  Navy.  Lord  Nelson  observed  that  privateers  were  very 
irregular.    During  the  Busso-Japanese  War,  the  Bussian  vessels 

1  Timee,  Jolj  14, 1905. 

'  Sir  B.  Phillimoze'8  **  InternatioDal  Law,*"  Td.  iiL  a.  883;  referring  to  the 
Maria  and  the  Frotv  Johanna^  4  Bob.  p.  848;  the  Qmeordia,  2  Bob^  p.  102; 
the  BL  Jwm  BapUsta  and  La  Puri99ima  €hne^pei<m,  5  Bob.  p.  88;  the  SJeanor, 
2  Wheaton'B  (Amer.)  Bep.  p.  859. 
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who  have  oommiited  irregnlarities,  or  who  havo  been  gnilty  of 
wilful  misoondnot  and  yezation,  have  been  Imperial  omiBers. 
**  Cadit  queoBtio  **  apparently  that  several  anthentio  cases  of  wilful 
misconduot  and  vexation  have  oocnred  during  the  Basso-Japanese 
War.  The  crew  of  the  Knight  Commander  were  compelled  to  jump 
into  the  sea  on  their  vessel  being  sunk.  During  the  Great  War* 
where  an  act  of  cmelty  was  proved  against  a  privateer,  it  was  a 
cause  of  forfeiture  by  the  British  Prize  Act'  of  the  vessers  letters 
of  marque. 

>  The  Marianne,  (1808)  5  0.  Bob.  9. 
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The  Portsmotah  Treaty. 

TEXT  OP  THE  ABTICLES. 

Tha  fan  text  of  the  Treaty  of  Peace  oondaded  at  Fbrtsmooyi 
(N.  BS)  between  Buina  and  Japan  is  iasoed  by  Beater's  Ageiuytf 
follows : — 

^  His  Hi^^s^  the  Emperor  of  Japan  on  the  one  part,  and  hii 
Majesty  the  Emperor  of  All  the  Bosaias  on  the  otlier  part. 
animated  by  the  desire  to  restore  the  blessinn  of  peace  to  their 
oonntries  and  peoples,  have  resolved  to  oondnoo  a  Tresty  dYm^ 
and  have»  for  this  purpose,  named  their  Plenipotentiaries,  thit  ii 
to  say : — 

^ His  Majesty  the  Empercnr  of  Japan :  His  ExoeUenffTBaron 
Komnra  Jntaro,  Jusammi,  Grand  Gordon  of  the  Imperial  Oida  of 
the  Bising  Son,  his  Minister  for  Foreign  Affisdrs,  and  his  Eiod- 
lenqy  M.  Takahira  Kogoro,  Jnsammi,  Orand  Cordon  of  the 
Imperial  Order  of  the  Saored  Treasure,  his  Envoy  ExtnM>rii]itt; 
and  Minister  Plenipotentiary  to  the  United  States  of  Amezios; 

«« And  his  Majei^  the  Emperor  of  All  the  Busaias :  his  Excel- 
lenoy  M.  Serge  Witte,  his  Seoretary  of  State  and  Prosideat of 
the  Committee  of  Ministers  of  the  Empire  of  Bussia,  and  his 
Bxoellenoy  Baron  Boman  Bosen,  Master  of  the  Imperial  Court 
of  Bussia  and  his  Ambassador  Extraordinary  and  Plenipotentiiij 
to  the  United  States  of  America ; 

*<  Who,  afiw  having  exchanged  their  full  powers,  which  w«ie 
found  to  be  in  good  ud  due  form,  have  oon<uuded  the  following 
articles: —  ^ 

^  Article  L— There  shall  henoeforth  be  peaoe  and  amity  between 
theb  Majesties  the  Emperor  of  Japan  and  the  Emperor  (tf  All  the 
Bussias  and  between  their  respective  States  and  siibjeots. 

"  Abticli  IL— The  Imperial  Bussian  Government,  acknow- 
ledging that  Japan  possesses  in  Korea  paramount  poUtioal,  mili- 
tary, imd  economical  interests,  engage  neither  to  obstmot  nor 
interfere  with  the  measures  of  guidance,  protection,  and  oontrd 
which  the  Imperial  Gh)vemment  of  Japan  may  find  it  neoeBsuj 
to  take  in  Korea. 

'*  It  is  understood  that  Bussian  subjects  in  Korea  shall  be  tieftted 
exactly  in  the  same  manner  as  the  subjects  or  dtisens  of  otte 
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foreign  Powers — that  is  to  say,  they  shall  be  plaoed  on  fhe  same 
footing^  as  the  snbjeots  or  citizens  of  the  most  fayonred  nation. 

^*  It  is  also  agreed  that,  in  order  to  avoid  all  causes  of  misunder- 
standing, the  two  high  oontraoting  parties  will  abstain  on  the 
Bnsso-ETorean  frontier  from  taking  any  military  measures  which 
may  menace  the  security  of  Bussian  or  Korean  territory. 
"  Abticli  m. — Japan  and  Bussia  mutually  engage : — 
**  (1)  To  CTacuate  completely  and  simultaneously  Manchuria, 

except  the    territory  affected  by  the  lease  of  the  Liau-tuns 

Peninsula,  in    conformity  with  the  provisions   of  additional 

Article  I.  annexed  to  this  treaty,  and 

"  (2^  To  restore  entirely  and  completely  to  the  exclusive 

administration  of  Ohina  all  portions  of  Manchuria  now  in  the 

occupation  or  under  the  control  of  the  Japanese  or  Bussian 

troops  with  the  exception  of  the  territory  above  mentioned. 

''  The  Imperial  Qovemment  of  Bussia  declare  that  they  have  not 
in  Manchuria  any  territorial  advantages  or  preferential  or  exclusive 
concessions  in  impairment  of  Ohinese  sovereignty  or  inconsistent 
with  the  principle  of  equal  opportunity. 

"Abticlb  rv.— Japan  and  Bussia  reciprocally  engage  not  to 
obstruct  any  genenu  measures  common  to  all  countries  which 
China  may  take  for  the  development  of  the  commerce  and  industry 
of  Manchuria. 

*'  Abticle  v. — ^The  Imperial  BTissian  Qovemment  transfer  and 
assign  to  the  Imperial  (Government  of  Japan,  with  the  consent  of 
the  Glovemment  of  Ohina,  the  lease  of  Port  Arthur,  Ta>lien,  and 
adjacent  territory  and  territorial  waters,  and  all  rights,  privileges, 
and  concessions  connected  with  or  forming  part  of  such  lease,  and 
they  also  transfer  and  assign  to  the  Imperial  Gtovemment  of 
Japan  all  public  works  and  properties  in  the  territory  affected  by 
the  above-mentioned  lease. 

"  The  two  contracting  parties  mutuall]^  ensa^  to  obtain  the 
consent  of  the  Ohinese  (Government  mentioned  in  the  foregoing 
stipulation.  The  Imperial  (Government  of  Japan  on  their  part 
undertake  that  the  proprietary  rights  of  Bussian  subjects  in  the 
territoiy  above  refen^  to  shall  be  perfectly  respected. 

*' Abticle  YI. — The  Imperial  Bussian  Qovemment  engi^ge  to 
transfer  and  assign  to  the  Imperial  (Government  of  Japan,  without 
oompensation  and  with  the  consent  of  the  Ohinese  Qovemment, 
the  railway  between  Ghang-chun  (Ewang-cheng-tsze)  and  Port 
Arthur  ana  all  its  branches,  together  with  all  rights,  privileges, 
and  properties  appertaining  thereto  in  that  region,  as  well  as  all 
coal  mines  in  the  said  region,  belonging  to  or  worked  for  the 
benefit  of  the  railway. 

**  The  two  hiffh  contracting  parties  mutually  engage  to  obtain 
the  consent  of  tne  Government  of  Ohina  mentioned  in  the  fore- 
going stipulation. 

"  Abticle  VIL — Japan  and  Bussia  engage  to  exploit  their  respec- 
tive railways  in  Manchuria  exclusively  for  commerical  and 
industrial  purposes,  and  in  nowise  for  strategic  purposes. 

^*  It  is  understood  that  this  restriction  does  not  apply  to  the 
railway  in  the  territoiy  affected  by  the  lease  of  the  loau-tung 
Peninsulai 
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''AincLX    Yin. — Thb  Imperiftl  Goveniments  of  Japan  tad 
Biiaaa^withaTidwtoTOonKrteapdladKtateinleiwim 
win,  aa  aooo  aa  pooriUe,  oonohide  a  aeparate  ooQTBiitioii  for  the 
regidaiioii  of  their  oonneotiiig  railway  aerrioea  in  Mandmiia. 

'  AsncLi  DL — ^Tlie  Imperial  Boiaiaii  Gorenunent  oede  to  tlie 
Imperial  Gorenuneot  of  Japan  in  perpetuity  and  fnll  ■orereigiitj 
the  aonthem  portion  of  the  bland  of  Sakhalin  and  all  idandi 
adjaoent  thereto  and  pnUio  worka  and  proper tiea  thereon, 

**  The  50th  degree  of  north  latitude  ii  adopted  aa  the  nordiBRi 
boundary  of  the  oeded  territory.  Tlie  exact  aHnment  of  saoh 
territory  ihall  be  determined  in  aoooidanoe  with  ^e  proriaoofl  of 
additional  Artiok  IL  annexed  to  tlua  treaty. 

*  Japan  and  Bnaria  mntoally  agree  not  to  oonstroct  in  Uni 
reapectiTe  poMeaaiona  on  the  uland  of  ft^VK^i^  or  the  adjaoent 
iahmda  any  fintifioationa  or  other  aimHar  military  w(»ki.  Tfaej 
alao  reapectiyely  engage  not  to  take  any  military  meaanres  iHiicfa 
may  impede  the  &ee  naTigati<m  of  the  Straita  of  La  Peroaw  and 
Tartaiy. 

**  AancLX  X.— It  is  reaerred  to  the  Bnaaian  aabjecta.  inhalstanii 
of  the  territory  ceded  tolJi^pan,  to  sell  their  real  property  and  ratin 
to  their  country;  bat  if  they  prefer  to  remain  in  the  oedad 
territory^  they  will  be  maintained  and  protected  in  the  fill 
exerciae  of  their  indnstriea  and  rights  of  property  on  conditkn 
of  anbmittiDflr  to  Japaneae  laws  and  jnriadiotion. 

**  Japan  2iall  haye  fidl  liberty  to  withdraw  the  ri^t  of 
reaidenoe  or  to  deport  from  anoh  territory  any  inhabitants  who 
labour  under  political  or  administratiTe  disability.  She  engageii 
howerer,  that  the  proprietary  righta  of  such  inhabitants  shsll  be 
fdUy  respected. 

**  AbticliXL — ^Busaia  engages  toarrange  with  Japan  for  giantxng 
to  Japaneae  subjects  rights  of  fishery  alcmg  the  coasts  of  the 
Buasian  possessions  in  the  Japan,  Ok^tsk,  and  Behrin^  Sees. 

**  It  is  agreed  that  the  foregoing  engagement  shaU  not  afteft 
ri|^ta  already  beknging  to  Buasian  or  foreign  sulgects  in  titose 
regiona. 

'*  AimcLE  Xn. — ^The  treaty  of  commerce  and  navigation  between 
Japan  and  Bussia  haying  been  annulled  by  the  war,  ib»  Imperial 
OoTemments  of  Japan  and  Bussia  engase  to  adopt  as  the  Iwi 
of  their  commercial  relations,  pending  me  conduaion  of  a  new 
trea^  of  commerce  and  navigation  on  the  basis  of  the  treaty  which 
was  in  force  before  the  present  war,  the  system  of  reoiprooal  treat- 
ment  on  the  footing  of  the  moat  favoured  nation,  in  whidi  are 
included  import  and  export  duties.  Customs  formalities,  transit 
and  tonnage  dues,  and  the  admission  and  treatment  of  the  agents, 
subjects,  and  vessels  of  one  country  in  the  territories  of  the  other. 

'*Abticlb  Xin.— As  soon  aa  possible  after  the  present  treaty 
comes  into  force  all  prisoners  of  war  shall  be  reciprocally  restored. 

^The  Imperial  Governments  of  Japan  and  Buasia  shall  each 
appoint  a  special  commissioner  to  take  charge  of  prisoners. 

**  All  prisoners  in  the  hands  of  one  Oovemment  shall  be  dditered 
to  and  received  by  the  commissioner  of  the  other  Oovemment  or 
by  his  duly  authcriaed  representative  in  such  (convenient  nmnbeis 
and  at  such  convenient  ports  of  the  delivering  State  as  audi 
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/ 
deliTering  State  shall  notify  in  advance  to  the  commiBsioner  of 
the  receiving  State. 

^  The  Governments  of  Japan  and  Bossia  shall  present  to  each 
other*  as  soon  as  possible  after  the  delivery  of  prisoners  has  been 
oompleted,  a  statement  of  the  direct  expenditures  respectively 
incurred  by  them  for  the  care  and  maintenance  of  prisoners  from 
the  date  of  capture  or  surrender  up  to  the  time  of  death  or 
delivery, 

^  Bussia  engages  to  repay  to  Japan,  as  soon  as  possible  after  the 
exchange  of  the  statements  as  above  provided,  the  di£ferenoe 
between  the  actual  amount  so  expended  by  Japan  and  the  actual 
amount  similarly  disbursed  by  Bussia. 

"  Abticle  XIV. — ^The  present  treaty  shall  be  ratified  by  their 
Majesties  the  Emperor  of  Japan  and  the  Emperor  of  All  the 
Russias. 

^  Such  ratification  shall  with  as  little  delay  as  possible,  and  in 
any  case  not  later  than  50  days  firom  the  date  of  the  signature 
of  the  treaty,  be  annoanced  to  the  Imperial  (rovemments  of  Japan 
and  Bussia  respectively  through  the  French  Minister  in  Tokio  and 
the  Ambassador  of  the  United  States  in  St  Petersburg,  and  from 
the  date  of  the  later  of  such  announcements  this  treaty  shall  in 
all  its  parts  come  into  full  force. 

**  The  formal  exchange  of  ratifications  shall  take  place  in  Wash- 
ington as  soon  as  possible. 

**  Article  XV. — The  present  treaty  shall  be  sig^^ed  in  duplicate 
in  both  the  English  and  Frendi  languages. 

**  The  texts  are  in  absolute  conformity,  but  in  case  of  discrepancy 
in  interpretation  the  French  text  shall  prevail. 

**In  conformity  with  the  provisions  of  Articles  IIL  and  IX.  of 
the  Treaty  of  Peace  between  Japan  and  Bussia  of  this  date,  the 
undersigned  Plenipotentiaries  have  concluded  the  follo¥mig  addi- 
tional Articles : — 

"I.  TO  Articlib  III. 

*'The  Imperial  Grovemments  of  Japan  and  Bussia  mutually 
engage  to  commence  the  withdrawal  of  their  military  forces  from 
the  territory  of  Manchuria  simultaneously  and  immediately  after 
the  Treaty  of  Peace  comes  into  operation ;  and  within  a  period  of 
18  months  from  that  date  the  armies  of  the  two  countries  shall 
be  completely  withdrawn  from  Manchuria,  except  from  the  leased 
territoiy  of  the  Liau-tung  Peninsula.  The  forces  of  the  two 
countries  oocupying  the  front  positions  shall  be  first  withdrawn. 

**  The  high  contracting  parties  reserve  to  themselves  the  right 
to  maintain  guards  to  protect  their  respective  railway  lines  in 
Manohuria.  llie  numl)6r  of  such  guards  shall  not  exceed  15 
per  kilometre,  and  within  that  maonmtim  number,  the  commanders 
of  the  Japanese  and  Bussian  armies  shaU,  by  common  acoord,  fix 
the  number  of  such  guards  to  be  employed  as  small  as  possible 
havinff  in  view  the  actual  requirements. 

**  The  commanders  of  the  Japanese  and  Bussian  forces  in  Man- 
churia shall  agree  upon  the  details  of  the  evacuation  in  conformity 
with  the  above  principles,  and  shall  take  by  common  accord  the 
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matsnres  neoMsaiy  to  oarry  oat  the^yaoQAtioii  as  soon  as  possiUa, 
and  in  any  oase  not  later  than  the  period  of  18  months. 

**IL  TO  Article  IX. 

**  As  soon  as  possible  after  the  present  Treaty  comes  into  f<noe,a 
ooDmussion  of  delimitation,  composed  of  an  eqnal  nnmber  of 
members  to  be  appointed  req^oti^y  by  the  two  high  oontraeting 
parties,  shall  on  the  spot  mark  in  a  permanent  manner  the  exact 
boundary  between  the  Japanese  and  Bnssian  possessions  on  tiie 
Island  of  Sakhalin.  The  commission  shall  be  bound,  so  &r  as 
topooraphioal  considerations  permit,  to  follow  the  50th  paralld  of 
north  latitude  as  the  bonndary  line,  and  in  case  any  deflections 
from  that  line  at  any  points  are  fonnd  to  be  necessary,  oompensa* 
tion  will  be  made  by  correlatiYe  deflections  at  other  points.  It 
shall  also  be  the  duty  of  the  said  commission  to  prepare  a  list  and 
description  of  the  adjacent  islands  included  in  the  cession,  and 
finally  the  commission  shall  prepare  and  sign  maps  showing  the 
boondaries  of  the  ceded  territory.  The  work  of  the  commission 
shall  be  snbject  to  the  approTal  of  the  high  contracting  parties. 

**  The  foregoing  additional  Articles  are  to  be  considered  as  ratified 
with  the  ratification  of  the  Treaty  of  Peace  to  which  they  are 
annexed. 

*<  Portsmouth,  the  5ih  day,  9th  month,  38th  year  of  Meiji, 
correspcmding  to  tiie  23rd  August  (5th  September),  1905. 

"  In  witness  whereof  the  respectlTe  Plenipotentiaries  have  signed 
and  affixed  their  seds  to  the  present  Treaty  of  Peace. 

''Done  at  Portsmouth  (New  Hampshire^,  this  fifth  day  of  the 
ninth  month  of  die  thirty-eighth  vear  of  Meiji,  corresponding  to 
the  twenty-third  day  of  August  (fifth  September),  one  thousand 
nine  hundred  and  five.** 
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The  New  AnglxhJapanese  Agreement 

Ths  following  **DeBpatch  to  His  Majeety's  Ambassador  at  St. 
Fetersbiirgy  forwarding  a  oopy  of  the  Agreement  between  the 
United  Kingdom  and  Japan,  signed  at  London,  Angnst  12, 1905,*' 
was  issued  yesterday  as  a  Parliamentary  paper  [Cd.2690] : — 

"  The  MarqnM$  of  Lcmsdowne  to  Sir  0.  Eardinge. 

**  Foreign  Office,  September  6, 1905. 

«i  gif ^ — ^l  inolose,  for  yonr  Exoellency's  information,  a  oopy  of 
a  new  Agreement  oonolnded  between  His  Majesty's  Government 
and  iiiat  of  Japan  in  substitution  for  that  of  the  30th  January, 
1902.  Ton  will  take  an  early  opportunity  of  oommunioating  the 
new  Agreement  to  the  Bussian  Qoyemment. 

**  It  was  signed  on  the  12th  August,  and  you  will  explain  that 
it  would  have  been  immediately  niade  public  but  for  tiie  fakct  that 
negotiations  had  at  that  time  already  oommenoed  between  Bussia 
and  Japan,  and  that  the  publication  of  such  a  document  whilst 
those  negotiations  were  still  in  progress  would  obviously  have 
been  improper  and  inopportune. 

**The  Bussian  Gtovemment  will,  I  trust,  recognize  that  the 
new  Agreement  is  an  international  instrument  to  which  no  excep- 
tion can  be  taken  by  any  of  the  Powers  interested  in  the  affairs  of 
the  Far  East.  You  shoxdd  call  special  attention  to  the  obiects 
mentioned  in  the  preamble  as  those  b^  which  the  policy  of  die 
Contracting  Parties  is  inspired.  His  Majesty's  Gtoyemment  believe 
that  they  may  count  upon  the  good  will  and  support  of  all  the 
Powers  in  endeavouring  to  maintain  peace  in  Eastern  Asia,  and  in 
seeking  to  uphold  the  integrity  and  independence  of  the  Ohinese 
Empire  and  the  princijple  of  equal  opportunities  for  the  commerce 
and  industry  of  all  nations  in  that  country. 

*'  On  the  otiier  hand,  the  special  interests  of  the  Contracting 
Parties  are  of  a  kind  upon  wmch  they  are  fully  entitled  to  insist, 
and  the  announcement  that  those  interests  must  be  safeguarded  is 
one  which  can  create  no  surprise,  and  need  give  rise  to  no  mis- 
givings* 

'*  I  call  your  especial  attention  to  the  wording  of  Artide  IL, 
which  lays  down  distinctly  that  it  is   only  in  the  case  of  an 
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improT(dced  atUok  niade  on  one  of  tlie  Contzmciin^  Parties  bj 
ft&otber  Power  or  Powers,  and  when  that  Pkr^  is  defending  its 
ierritorisl  rigfati  si^  speoisl  interests  from  sggroanive  aotioo^  dist 
the  other  Psrtj  is  bound  to  oome  to  its  sssistsnoe. 

**  Artkle  IIL«  desling  with  the  question  of  OoreA.  is  deserying 
of  espeoisl  attentknu  It  reoognises  in  the  olesrest  ienns  the 
persmoont  position  which  JiMPui  st  this  moment  oocmpies  end 
mvst  henceforth  oooopy  in  Gores,  end  her  right  to  tske  any 
uiusssKis  which  she  may  find  necesssrj  for  the  protection  of  hor 
political,  military,  and  economic  interests  in  that  country.  It  is, 
bowsTer,  expessly  jnovided  that  sndi  messnres  most  not  be 
contrary  to  tne  jprinaple  of  equal  opportunities  for  the  oovuneroe 
and  industry  or  other  nations  The  new  Treaty  no  doobt  diflbn 
at  this  pcnnt  oon^coonsly  from  that  of  1902.  It  has,  howvrer, 
become  erident  that  Oorea,  owing  to  its  dose  proximity  to  tlM 
Japanese  Empire  and  its  inability  to  stand  alone,  most  fiall  nnder 
the  control  awl  tntelage  of  J^ian. 

**  His  Majcstr's  Government  obserre  with  satisfaction  thai  this 
point  was  readily  conceded  by  Bnssia  in  the  Treaty  of  Fteoe 
recently  ooodnded  with  Ji^P^m,  and  thev  ha^e  every  reason  to 
beliere  that  similar  views  are  held  by  other  Powers  with  r^^ard 
to  the  r«dations  which  should  subsist  between  Japan  and  Ortml 

**His  Majesty's  Government  venture  to  anticipate  that  the 
alliance  thus  concluded,  designed  as  it  is  with  objects  which  are 
purely  peaceful  and  far  the  protection  of  rights  snd  interests  the 
validity  of  which  csnnot  be  contested,  will  be  regarded  with 
approval  by  the  Govemm^it  to  which  vou  are  accredited.  They 
are  justified  in  believing  that  its  conclusion  may  not  have  been 
without  eflbot  in  frhoilitating  the  settlement  by  which  the  war  hss 
been  so  happily  brought  to  an  end,  and  they  earnestly  trost  that 
it  may,  for  many  years  to  conie,  be  instrumental  in  securing  the 
peace  of  the  world  in  those  regions  which  come  within  its  soopcu 

*'I  am,  Ac^ 

"« (Signed)  Labsdowkb.* 


LuiomKH. 


^  AoinmBHT  BRwm  thi  UnTED  EnroDOM  akd  Japah,  Sioxkd  at 
LoNDOir,  AuousT  12, 1905. 

"PBEAMBLE. 

**  The  Governments  of  Great  Britain  and  Japan,  being  doaiiuus 
of  replacing  the  Agreement  concluded  between  them  cm  the  SOth 
January,  1^2,  by  nesh  stipulations,  have  agreed  npoai  the  fiallow- 
ing  Articles,  which  have  for  their  object : — 

*'  (a)  The  consolidation  and  maintenance  of  the  general  peaoe  in 
the  regions  of  Esstem  Asia  and  of  India ; 

**  (5)  The  preservation  of  the  common  interests  of  all  Powers  in 
China  by  insuring  the  independence  and  integrity  of  the  Chinese 
Empire  and  the  princii)le  of  equal  opportunities  for  the  oommaroe 
and  industry  of  all  nations  in  China; 
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**(e)  The  maintenanoe  of  the  territorial  rights  of  the  Hi^h 
Oontraotiiig  Parties  in  the  regions  of  Eastern  Asia  and  of  India, 
and  &e  defence  of  their  special  interests  in  the  said  regions  : — 

"  Articlb  I. 

'*It  is  agreed  that  whenever,  in  the  opinion  of  either  Great 
Britain  or  Japan,  any  of  the  rights  and  interests  referred  to  in  the 
preamble  of  tnis  Agreement  are  in  jeopardy,  the  two  Gk)Yemments 
will  oommnnioate  with  one  another  fnlly  and  frankly,  and  will 
consider  in  oommon  the  measures  whioh  should  be  taken  to  safe- 
gOBxi  those  menaced  rights  or  interests. 

"Aeticlb  IL 

"  If  by  reason  of  nnproToked  attack  or  aggressiTe  action,  wherever 
arising,  on  the  part  of  anv  other  Power  or  Powers  either  contract- 
ing puiy  should  be  involved  in  war  in  defence  of  its  territorial 
rights  or  special  interests  mentioned  in  the  preample  of  this  Agree- 
ment, the  other  contracting  P^^  "vrill  at  once  come  to  the 
assistance  of  its  ally,  and  will  condnct  the  war  in  common,  and 
make  peace  in  mutual  agreement  with  it. 

"Abticli  ni. 

**  Japan  possessing  paramount  political,  military^  and  economic 
interests  in  Oorea,  Great  Britain  recoguizes  the  right  of  Japan  to 
take  sudi  measures  of  guidance,  control,  and  protection  in  Oorea 
as  die  may  deem  proper  and  necessary  to  safeguard  and  advance 
those  interests,  provided  always  that  such  measures  are  not  con* 
trary  to  the  principle  of  equal  opportunities  for  the  commerce  and 
industry  of  fdl  nations. 

'^Abucli  IV. 

**  Great  Britain  having  a  special  interest  in  all  that  coDcems  the 
eeourity  of  the  Indian  ^mtier,  Japan  recognizes  her  right  to  take 
0adh  measures  in  the  proximity  of  that  m>ntier  as  she  may  find 
neoeesaiy  for  safeguarding  her  Indian  possessions. 

•*Abticlb  V. 

**  The  high  contracting  parties  agree  that  neither  of  them  will, 
^thout  consulting  the  other,  enter  into  separate  arrang^ents 
*wiih  another  Power  to  the  prejudice  of  the  objects  described  in  the 
preamble  of  this  Agreement. 

"  Abticle  VI. 

**  As  re^;ards  the  present  war  between  Japan  and  Bussia,  Great 
Britain  will  continue  to  maintain  strict  neutrality  unless  some 
other  Power  or  Powers  should  join  in  hostilities  against  Japan,  in 
Trhioh  case  Great  Britain  will  come  to  the  assistance  of  Japan,  and 
will  conduct  the  war  in  common,  and  make  peace  in  mutual  agree- 
ment with  Japan. 
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**  TIm  oondiiicma  under  whidi  aimed  aoBistaiioe  shall  be  aAxdad 
bj  either  Fower  to  the  other  in  the  oiroiimstaiioee  meatioQed  in 
the  preeDDt  Agreraieni»  and  the  means  by  which  sodi  assistanoe  is 
to  be  made  aVailable»  wiU  be  arranged  by  the  naval  and  militaij 
authorities  €i  the  contracting  parties,  who  will  &om  time  to  time 
ooosnlt  one  another  fdily  aid  fiieely  upon  all  qnestions  of  mutual 
interest 

««Abticli  VnL 

**  The  present  Agreement  shall,  sabjeot  to  the  pnxrisioDS  of  Artide 
YL,  come  into  eflbot  immediately  after  the  date  of  its  signatore, 
and  remain  in  force  for  ten  y^ars  from  that  date. 

'^In  case  neither  of  the  high  contracting  parties  should  have 
notified  twelTe  months  before  the  expiration  of  the  said  ten  years 
the  intention  of  terminating  it,  it  shall  remain  binding  nntil  the 
ex|nration  of  one  year  from  the  day  on  which  either  of  the  high 
contzaoting  parties  shall  have  denounced  it.  But  if;  wiien  the 
date  fixed  for  its  expiraticm  arrives,  either  ally  is  actually  engaged 
in  war,  the  alliance  shall,  tp$o  fado^  continiie  until  peace  is 
condndied. 

**  In  faith  whereof  the  Undersigned,  duly  authorised  by  their 
respective  Governments,  have  signed  this  Agreement  and  have 
affixed  thereto  their  Seals. 

**  Done  in  duplicate  at  London,  the  12th  day  of  August,  1905. 

"(L.8.)        LANSDOWNE, 

^  His  Britannic  Majesty's  Principal  Secretary 
of  State  for  Foreign  Affairs. 

"  (L.8.)        TADASU  HAYASHI, 

"Envoy  Extraordinary  and  Minister  Pleni- 
potentiary of  His  Majesty  the  Emperor 
of  Japan  at  the  Oourt  of  St  James.*^ 

There  can  be  no  doubt  that,  intsr  alia^  the  Anglo-Japanese 
Agreement  of  1905  is  an  instance  of  what  Sir  B.  Phillimore  calls 
*'  tiie  doctrine  and  practice  of  guaranteeship,  in  its  proper  sense," 
i,$,  against  third  powers,  and  not  against  domestic  or  internal 
attacks  upon  a  State.^  It  is  therefore  not  open  to  the  objections 
advanced  against  guaranteeship  involving  the  right  of  interven- 
tion. This  latter  kind  of  guaranteeship  is  objected  to  by  Yattel 
on  the  ground  that  it  renders  an  ally  a  judge.  An  ally  ought  to 
remain*  an  ally,  in  spite  of  changes  that  happen  in  the  internal 
government  of  the  State  to  which  he  is  bound.*  The  treaty 
between  Korea  and  Japan,  however,  is  a  treaty  of  guarantee 

t  Sir  B.  FhiUimore'i  "Inteniatioiua  Law,**  toI.  iL  a  62. 
«  Vattel*!  **Dioit  dee  Oens,"  L  iL  o.  xii.  a  197;  and  Sir  B.  PMUiman's 
"'IntHriMitioiial  Law,"  toI.  ii  a.  57  «<  tif. 
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inTolying  mterveiition  in  the  domestio  affidrs  of  another  oonntiy. 
Treaties  of  goaianty  involving  a  guarantee  to  defend  the  partionlar 
oonstitation  of  a  State  have  not  only  been  the  most  nnmerons  bat 
even  the  most  important ;  sinoe  they  include  the  Peaoe  of  West- 
phalia, 1648,  and  the  nnmerons  treaties  that  renewed  or  confirmed 
it»  and  the  Treaty  of  Yionna,  1725 ;  guaranteeing  the  Fragmatio 
Sanction,  confirmed  by  France  in  1738,  and  Prussia  under 
Frederic  William.  The  British,  the  Austrian,  the  Spanish 
Empires,  as  well  as  the  States  of  Poland,  (Geneva,  and  of  minor 
Qerman  principalities,  have  all  afforded  examples  of  the  applica- 
tion of  the  principle  of  guaranty.^ 

The  doctrine  and  practice  of  guaranteeship  in  its  proper  sense 
against  third  powers  was  applied  at  the  Treaty  of  Vienna,  1815 ; 
by  the  Treaty  of  1832  between  France,  Great  Britain,  Bussia,  and 
Bavaria,  guaranteeing  thejindependence  of  Ghreece ;  and  the  Treaty 
of  1839  between  Austria,  France,  Great  Britain,  Prussia,  Bussia, 
Holland,  and  Belgium,  guaianteeing  the  independence  and  per- 
petual nentrality  of  Belgium.*  The  Anglo-Japanese  Agreement 
of  1905  rather  implicitly  than  explicitly  guarantees  independence, 
as  the  word  does  not  occur  in  it  But  by  Article  II.  it  is  dear 
that  it  is  a  guarantee  of  territorial  integrity.  The  Agreement  is 
an  equal  treaty,  there  being  not  merely  an  equality,  but  even  an 
identity  in  the  promises.'  A  guarantee  may  apply  to  a  treaty  of 
peace,  or  any  other  treaty.^  The  Anglo-Japanese  Agreement 
cannotbecalledaguaranteeof  a  treaty  of  peace,  for  by  Article  YI. 
it  expressly  contemplates  a  state  of  war.  But  it  is,  none  the  less, 
a  treaty  of  guarantee. 

It  is,  however,  much  more  than  a  treaty  of  guarantee.*  It 
introduces  a  pnblic  written  law  for  the  East,  contemplates  a  more 
or  less  permanent  arrangement  of  national  and  international 
rights,  and  may  almost  be  considered  as  establishing  the  assertion 
of  a  principle  like  the  balance  of  power  in  the  Far  East. 

The  first  commencement  of  international  relations  between 
Britain  and  Japan  is  alluded  to  by  Sir  B.  Phillimore.*  A  Con- 
vention was  concluded  at  Nagasaki  in  1855,  by  which  certain  ports 
were  opened  for  certain  purposes  to  British  ships,  and  the  juris- 
diction of  British  authorities  over  British  subjects  in  Japanese 
ports  was  retained.  British  ships  of  war,  in  the  necessary  per- 
formance of  their  duties,  had  a  general  right  to  enter  all  the  ports 
of  Japan;  but,  unless  compelled  by  necessity,  they  were  confined 
like  merchantmen  to  certain  ports  named  in  the  Convention. 

>  8irB.Fhil]liiioi6'i«*IiiteniatioiuaLaw,'*ToLiLt.56. 
'Ibid^8.e2.  •yattel'8*'DroUdw  Qens,"  L  IL  a  xiL  •.  174. 

*  lUd.,  Mpro,  0.  ztL  •.  285. 

*  Of.HaU'i'<Iiit6matioiialLaw,''5thed.,ptiiax.p.844. 

*  **  Intenatioiial  Law,"  toL  ilL,  pre&oe  to,  p.  x. 

2l 
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TVeofy  between  Japan  and  Korea^  November  17, 1905. 

Bum's  AgBoay  is  infimned  that  the  following  is  the  text  of  the 
treaty  between  Japan  and  Koiea,  whioh  was  signed  at  Seoal  on 
NoreuDSff  17  :— 

**  The  Gorenunents  of  Japan  and  Korea,  desiring  to  streoffthen 
the  prinoiple  of  solidarity  whidi  nnites  the  two  eoELpires,  haTd, 
with  that  objeot  in  Tiew.agreed  upon  and  oondoded  ihe  foUowiog 
stipulations,  to  sarre  nntil  the  moment  arises  when  it  is  recogDised 
that  Korea  has  attained  national  strength : 

**  Ariku  1. — ^The  OoTemment  of  Japan,  through  the  Depart- 
ment of  Foreign  AJbin  in  Tokio,  will  hereafter  have  oontrol  and 
direction  of  the  external  relations  and  ai&irs  of  Korea,  and  the 
diplomatic  and  Consular  r^resentatiyes  of  Japan  will  have 
the  charge  of  the  sabjeots  and  interests  of  Korea  in  fomga 
oonntriesw 

**Abi!Ioli2. — ^TheGoremmentctf  Ji^Mnnndertakeeto  see  to  the 
ezeoation  of  the  treaties  aotoally  existing  between  Korea  and 
other  Powers,  and  the  (Sovemment  of  Korea  engages  not  to  con- 
olnde  hereafter  any  act  or  engagement  having  an  intemation^ 
charaoter  except  through  the  ^dium  of  the  Goremment  of 
Japan. 

**  Abticli  8. — ^The  Goyemment  <rf  Japan  shall  be  represented  at 
the  Oourt  of  his  Higesty  the  Emperor  of  Korea  b^  a  Besident- 
Genecal,  who  shall  reside  at  Seoul,  primarily  for  the  purpose  of 
takmg  charge  of,  and  directing,  matters  rdating  to  dip^matic 
ai&drs.  He  shall  have  the  right  of  private  and  personal  audience 
of  his  Ifagesty  the  Emperor  of  Korea.  The  Japanese  Qovemment 
shall  also  have  the  right  to  station  Bendents  at  the  several  open 
ports  and  such  other  places  in  Korea  as  it  may  deem  necessaiy. 
Such  Besidents  shall,  under  the  direction  of  the  Besident-General 
designate,  exercise  the  pow««  and  ftmctions  hitherto  appertwiing 
to  Japanese  Oonsuls  in  Korea,  and  shall  perform  sacn  duties  as 
may  be  necessary  in  order  to  cany  into  full  effect  the  provisions  of 
this  agreement. 

^'Akticli  4. — ^The  stipulation  of  all  treaties  and  agreements 
existing  between  Japan  and  Korea  not  inconsiBtent  with  the 
provisions  of  this  agreement  shall  ocmtinue  in  force. 
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**  Abholb  5. — ^The  QoTenunent  of  Japan  undertakes  to  maintain 
the  welfare  and  dignity  of  the  Imj^erial  House  of  Korea. 

**  In  faith  whereof^  the  nndersigned,  duly  anihoriised  by  their 
GkyvemmentSy  have  signed  this  agreement  and  affixed  their 
seals. 

**'Hayasbi  Gonsokb, 

••EnToy  Extraordinary  and  Minister 
**  Plenipotentiary ; 

**Pak  Ohb  Soon, 

"  Minister  for  Foreign  Affitirs. 
"NoTomber  17.'' 

The  Treaty  between  Japan  and  Korea  is  an  instance  of  a 
guarantee  *'to  defend  the  partionlar  oonstitntion  of  a  State 
generally  against  all  attacks  whioh  may  assail  it,  whether  Foreign 
and  External  or  Domestio  and  IntemaL"  ^  The  fifth  article,  by 
which  the  Gk>Temments  of  Japan  and  Korea  undertake  to  maintain 
the  dignity  and  weUeure  of  the  Imperial  House  of  Korea,  renders  it 
possible  to  compare  it  in  principle  to  the  Pragmatic  Sanction  of 
(Jharles  YI.  In  spite  of  the  circumstance  that,  by  the  first  article  of 
the  Treaty  of  Shimonoseki,  Korea  was  recognized  as  an  independent 
sovereign  State  by  Japan,  Korea  must  now  be  considered  a  mi- 
souverain  State,  possessing  less  treaty-making  power  than  the 
South  African  Bepublic  under  the  Oonvention  of  London,  1884. 
By  article  4  of  the  Oonyention  of  London,  the  South  African 
Bepublic  had  an  unrestricted  right  to  conclude  treaties  with  the 
Orange  Free  State  and  certain  native  tribes.  Under  the  Treaty 
between  Japan  and  Korea,  the  treaty-making  power  of  the  latter 
country  is  entirely  abrogated.  The  first  two  articles  of  the  treaty 
exhibit  a  dose  parallel  to  the  fourth  clause  of  the  eighteenth 
article  of  the  Convention  of  Pretoria,  1881,  by  which  it  was  pro- 
vided that  the  Transvaal  Government,  in  regard  to  communications 
with  foreign  powers,  should  correspond  with  her  Majesty's  Oovem- 
ment  through  the  British  Besident  and  the  High  Commissioner. 
The  internal  sovereignty  of  Korea  was  preserved  under  the  Treaty 
of  1905  more  completely  than  that  of  the  Transvaal  Bepublic 
under  the  Conventions  of  Pretoria  and  London.  By  these  latter 
the  Transvaal  Government  submitted  to  limitations  of  its  internal 
sovereignty  as  regards  the  natives*  The  British  Besident,  under 
these  conventions  with  the  late  South  Afirican  Bepublic,  had  more 
extensive  duties  than  the  Japanese  Besident-Qeneral  under  the 
Treaty  of  1905,  who  merely  directs  external  relations. 

The  fifth  article  of  the  Treaty  between  Japan  and  Korea,  leaving 
unimpaired  all  treaties  between  the  two  States  not  inconsistent 
1  Sir  B.  Phillimore'a  "lotematianal  Law,*  toL  iL  8.  56. 
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with  the  liMtyital^raQdbtkefiMStihAtthekaof  penonaKty 
and  iadepemfattOB  Imt«s  nnimpMred  wbftt  are  oalled  tnnoitory 
;  it  to  »7,  treatkt  vekting  to  ceflnonB  of  tenitoiy  or 
I  of  boondaiy.'  It  would  not  be  oompetent  fer  either 
pertj  to  a  treaty  like  that  betweea  Korea  and  Japan  to  annol 
treatifla  between  other  Statea  thai  pre-existed   befoce  Korea's 

I  8irR.Phiniaoi^i«IatecBatknilLair,''TQLffi.afi». 
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